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INTRODUCTION 

T h e  P e t i t i o n e r ,  M I C H A E L  M A N F R E D O ,  f i l e s  t h i s ,  h i s  R e p l y  

B r i e f ,  i n  r e s p o n s e  t o  t h e  B r i e f  f i l e d  o n  b e h a l f  o f  t h e  

Respondent, EMPLOYER'S CASUALTY INSURANCE COMPANY. 
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SUMMARY OF ARGUMENT 

I n  i t s  B r i e f ,  t h e  R e s p o n d e n t  f a i l s  t o  a c k n o w l e d g e  t h e  c l e a r  

d i c t a t e s  o f  F l o r i d a  S t a t u t e  § 4 4 0 . 3 9 ( 3 ) ( a ) ,  w h i c h  r e q u i r e s  t h a t  

t h e  p r o  r a t a  r e d u c t i o n ,  i n  t h e  r i g h t  t o  r e i m b u r s e m e n t  d u e  t o  

l e g a l  c o s t s ,  b e  c a l c u l a t e d  b y  c o m p a r i n g  t h e  a m o u n t  o f  t h e  

j u d g m e n t  w i t h  t h e  t o t a l  c o s t s  o f  r e c o v e r y .  T h i s  s t a t u t o r y  

a p p r o a c h  i s  a p p r o p r i a t e  i n a s m u c h  a s  t h e  a m o u n t  o f  a t t o r n e y ' s  f e e s  

a n d  c o s t s  p a i d  b y  t h e  c l a i m a n t  i s  b a s e d  u p o n  a p e r c e n t a g e  o f  t h e  

g r o s s  j u d g m e n t  o r  s e t t l e m e n t  a c t u a l l y  r e c o v e r e d - - n o t  u p o n  s o m e  

p e r c e n t a g e  r e l a t i n g  t o  t h e  f u l l  v a l u e  o f  t h e  c l a i m a n t ' s  

t h i r d - p a r t y  c l a i m .  



ARGUMENT 

The Respondent, Casualty Insurance Company, in its Brief, 

argues that the Third District Court of Appeal was correct in 

overruling the method of calculating the reduction in the right 

to reimbursement set forth in Brandt v. Phillips Petroleum Co., 

511 So.2d 1070 (Fla. 3d Dist. 1987). The Respondent argues that 

the method utilized by the trial court is too complicated, and, 

i n  c e r t a i n  e x t r e m e  i n s t a n c e s ,  m i g h t  r e s u l t  i n  the t o t a l  

destruction of the carrier's right to reimbursement. 

The Respondent also includes in its Brief a discussion o f  

t h e  p r o p e r  m a n n e r  o f  c o n s i d e r i n g  the comparative negligence 

factor. That, however, is not a n  issue before this Court, nor 

w a s  i t  an issue before the Third District Court of Appeal. The 

parties to this appeal agree that statutorily required pro rata 

r e d u c t i o n  i n  t h e  r i g h t  t o  r e i m b u r s e m e n t  a t t r i b u t a b l e  to 

comparative negligence shall be calculated by comparing the gross 

r e c o v e r y  to the f u l l  v a l u e  o f  the c l a i m .  That approach is 

mandated by Florida Statute §440.39(3)(a), which required a pro 

rata reduction in those instances where an employee can show that 

he did not recover the full value of his claim due to his o w n  

comparative negligence. Although the Respondent, in his Brief, 

seemed to challenge the reasonableness o f  allowing a claimant to 

benefit, vis-a-vis reimbursement of compensation benefits, from 

his own comparative negligence, that clearly is a subject as to 

w h i c h  t h e  l e g i s l a t u r e  h a s  s p o k e n ,  a n d  n e i t h e r  p a r t y  h a s  

challenged Florida Statute §440.39(3)(a) in that regard. 
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T h e  o n l y  i s s u e  b e f o r e  t h i s  C o u r t  i s  t h e  p r o p e r  m e t h o d  o f  

c o m p u t i n g  t h e  p r o  r a t a  r e d u c t i o n  f o r  c o s t s  a n d  a t t o r n e y ' s  f e e s .  

T h e  R e s p o n d e n t  a r g u e s  t h a t  o n e  s h o u l d  c o m p a r e  t h e  t o t a l  r e c o v e r y  

c o s t s  ( c o s t s  a n d  a t t o r n e y ' s  f e e s )  w i t h  t h e  f u l l  v a l u e  o f  t h e  

c l a i m a n t ' s  c l a i m ,  a n d  r e d u c e  t h e  c a r r i e r ' s  r i g h t  t o  r e i m b u r s e m e n t  

by  a s i m i l a r  p e r c e n t a g e .  B y  way o f  i l l u s t r a t i o n ,  c o n s i d e r  t h e  

f o l l o w i n g  h y p o t h e t i c a l  e x a m p l e .  A s s u m e  a c l a i m a n t  r e c o v e r e d  

$ 5 0 , 0 0 0  i n  a p e r s o n a l  i n j u r y  a c t i o n .  A s s u m e  a l s o  t h a t  t h e  f u l l  

v a l u e  o f  t h e  c l a i m  d e t e r m i n e d  b y  v e r d i c t  o r  b y  t h e  c o u r t  i n  a 

s u b s e q u e n t  h e a r i n g  was  $ 1 0 0 , 0 0 0 ,  t h e  d i f f e r e n c e  a t t r i b u t a b l e  t o  

c o m p a r a t i v e  n e g l i g e n c e .  A s s u m e  a l s o  t h a t  t h e  c l a i m a n t  p a i d  4 0  

p e r c e n t  o f  h i s  g r o s s  r e c o v e r y  ( $ 2 0 , 0 0 0 )  i n  a t t o r n e y ' s  f e e s .  T h e  

c l a i m a n t  u n d e r  t h i s  h y p o t h e t i c a l  w o u l d  n e t  $ 3 0 , 0 0 0 ,  R e s p o n d e n t  

w o u l d  a r g u e  t h a t  t h e  c a r r i e r ' s  r i g h t  t o  r e i m b u r s e m e n t  s h o u l d  b e  

r e d u c e d  b y  7 0  p e r c e n t - - 5 0  p e r c e n t  f o r  c o m p a r a t i v e  n e g l i g e n c e  p l u s  

a n  a d d i t i o n a l  2 0  p e r c e n t  f o r  a t t o r n e y ' s  f e e s .  

0 

The R e s p o n d e n t  a r g u e s  t h a t  t h i s  a p p r o a c h  i s  c o n s i s t e n t  w i t h  

t h e  " p r i n c i p l e s  o f  e q u i t a b l e  d i s t r i b u t i o n "  a n d  i s  " l e s s  

c o m p l i c a t e d "  t h a n  P e t i t i o n e r ' s  a p p r o a c h .  H o w e v e r ,  t h e  R e s p o n d e n t  

f a i l s  t o  c i t e  a n y  l e g a l l y  r e c o g n i z e d  p r i n c i p l e  t o  w h i c h  i t s  

m e t h o d  c o n f o r m s .  F u r t h e r m o r e ,  i t  c e r t a i n l y  i s n ' t  a p p a r a n t  why 

i t s  a p p r o a c h  i s  l e s s  c o m p l i c a t e d  t h a n  s i m p l y  c o m p a r i n g  t h e  c o s t  

o f  r e c o v e r y  ( a t t o r n e y ' s  f e e s  a n d  c o s t s )  w i t h  t h e  a c t u a l  g r o s s  

r e c o v e r y  ( s e t t l e m e n t  o r  j u d g m e n t )  i n s t e a d  o f  c o m p a r i n g  t h e  c o s t  

o f  r e c o v e r y  w i t h  t h e  f u l l  v a l u e  o f  t h e  c l a i m .  

Unde r  o u r  h y p o t h e t i c a l ,  t h e  c l a i m a n t ' s  a c t u a l  r e c o v e r y  i s  

r e d u c e d  b y  4 0  p e r c e n t  d u e  t o  a t t o r n e y ' s  f e e s .  U n d e r  t h e  
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R e s p o n d e n t ' s  a p p r o a c h ,  t h e  c a r r i e r ' s  r i g h t  t o  r e i m b u r s e m e n t ,  d u e  

t o  a t t o r n e y ' s  f e e s ,  i s  r e d u c e d  by 2 0  p e r c e n t  ( $ 2 0 , 0 0 0  c o m p a r e d  t o  

$ 1 0 0 , 0 0 0  f u l l  v a l u e ) .  T h e  s t a t u t e  m a n d a t e s  t h a t  a c a r r i e r ' s  

r i g h t  t o  r e i m b u r s e m e n t  s h a l l  b e  r e d u c e d  b y  a " p e r c e n t a g e  a m o u n t  

e q u a l  t o  t h e  p e r c e n t a g e  o f  t h e  j u d g m e n t  w h i c h  i s  f o r  c o s t s  a n d  

a t t o r n e y ' s  f e e s . "  F l o r i d a  S t a t u t e  § 4 4 0 . 3 9 ( 3 ) ( a ) .  How t h e n  c a n  

t h e  c a r r i e r  a r g u e  t h a t  i t s  a p p r o a c h  i s  c o n s i s t e n t  w i t h  

" p r i n c i p l e s  o f  e q u i t a b l e  d i s t r i b u t i o n ? "  F u r t h e r m o r e ,  why i s  i t  

m o r e  j u s t  t h a t  a c l a i m a n t  s p e n d  4 0  p e r c e n t  o f  h i s  a c t u a l  r e c o v e r y  

i n  a c h i e v i n g  t h e  r e c o v e r y  a n d  t h a t  t h e  c a r r i e r ' s  r i g h t  t o  

r e i m b u r s e m e n t  b e  r e d u c e d  o n l y  b y  2 0  p e r c e n t  f o r  a t t o r n e y ' s  f e e s  

a n d  c o s t s ?  

T h e  l e g i s l a t u r e ,  i n  w o r d i n g  t h e  s t a t u t e  a s  i t  d i d ,  c l e a r l y  

i n t e n d e d  t h a t  t h e  c a r r i e r ' s  r i g h t  t o  r e i m b u r s e m e n t  b e  r e d u c e d  b y  

a p e r c e n t a g e  e q u a l  t o  t h e  a c t u a l  p e r c e n t a g e  o f  t h e  r e c o v e r y  

e x p e n d e d  b y  t h e  c l a i m a n t  i n  a c h i e v i n g  t h e  r e c o v e r y .  I f  t h e  

c a r r i e r  i s  t o  b e n e f i t  f r o m  t h e  a c t i o n s  o f  t h e  c l a i m a n t  i n  s e e k i n g  

r e c o v e r y  f r o m  a t h i r d - p a r t y ,  i t  i s  a p p r o p r i a t e  t h a t  t h e  c a r r i e r  

s h a r e  e q u a l l y  i n  t h e  b u r d e n  o f  a c h i e v i n g  t h a t  r e c o v e r y .  

a 

I n  a n y  e v e n t ,  t h e  a p p r o a c h  a d v a n c e d  b y  t h e  P e t i t i o n e r  i s  

m a n d a t e d  b y  F l o r i d a  S t a t u t e  § 4 4 0 . 3 9 ( 3 ) ( a )  c i t e d  a b o v e .  T h e  

s t a t u t e  i s  c l e a r  a n d  u n a m b i g u o u s .  I t  i s  n o t  t h e  p e r o g a t i v e  o f  

t h e  c o u r t s  t o  d i s r e g a r d  a s t a t u t o r y  e n a c t m e n t ,  e v e n  i f  t h e  c o u r t  

c o n c l u d e s  t h a t  a n  a l t e r n a t i v e  a p p r o a c h  i s  m o r e  r e a s o n a b l e .  (See 
P e t i t i o n e r ' s  O r i g i n a l  B r i e f  a n d  a u t h o r i t i e s  c i t e d  t h e r i n . )  The  

a p p r o a c h  a d v a n c e d  by  t h e  R e s p o n d e n t  f i n d s  no s t a t u t o r y  s u p p o r t ,  

a n d ,  i n d e e d ,  i s  c o n t r a d i c t e d  by F l o r i d a  S t a t u t e  § 4 4 0 . 3 9 ( 3 ) ( a ) .  

5 



W h i l e  the C o u r t ' s  f o o t n o t e  a t  the end of the Nikula v. 

Michigan Mutual Insurance Co., 531 So.2d 330 (Fla 1988), opinion 

would seem to endorse the Respondent's approach, that footnote is 

pure dictum. The issue addressed in the footnote was not then 

before the court and presumptively was not briefed. Dictum, even 

when i s s u e d  by t h e  F l o r i d a  S u p r e m e  C o u r t ,  is not b i n d i n g ,  

especially when i t  would otherwise establish new precedent. (See 

Original Brief and authorities cited therin.) 
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CONCLUSION 

T h e  t r i a l  c o u r t  w a s  c o r r e c t ,  a s  w a s  t h e  T h i r d  D i s t r i c t  i n  

B r a n d t ,  s u p r a ,  i n  c o m p u t i n g  t h e  r e d u c t i o n  i n  t h e  c a r r i e r ' s  r i g h t  

t o  r e i m b u r s e m e n t  b y  c o m p a r i n g  t h e  l e g a l  r e c o v e r y  c o s t s  w i t h  t h e  

g r o s s  a m o u n t  o f  s e t t l e m e n t  a c t u a l l y  a c h i e v e d .  A c c o r d i n g l y ,  t h e  

T h i r d  D i s t r i c t ,  i n  t h e  c a s e  a t  b a r ,  s h o u l d  b e  r e v e r s e d ,  a n d  t h e  

o r d e r  o f  t h e  t r i a l  c o u r t  s h o u l d  b e  r e i n s t a t e d .  
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