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a 

INTRODUCTION 

a 

T h i s  is t h e  I n i t i a l  B r i e f  o f  P e t i t i o n e r ,  SARAH PHELPS, 

a s  Chairwoman of t h e  RECALL COMMITTEE, THE TOWN OF PEMBROKE PARK, 

who was P e t i t i o n e r  i n  t h e  C i r c u i t  C o u r t  and  Appellee i n  t h e  

D i s t r i c t  C o u r t .  She w i l l  be  r e f e r r e d  t o  t h r o u g h o u t  t h i s  B r i e f  as 

" P e t i t i o n e r " .  BARNEY KORETSKY was Responden t  i n  t h e  C i r c u i t  

C o u r t  and  A p p e l l a n t  i n  t h e  Dis t r ic t  C o u r t .  H e  w i l l  be  r e f e r r e d  

t o  t h r o u g h o u t  t h i s  B r i e f  as " Responden t" .  

R e f e r e n c e s  t o  t h e  a p p e n d i x  w i l l  be by t h e  l e t t e r  "A" and  

t h e  page number. 

a 

a 
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a 

STATEMENT OF THE CASE AND FACTS 

T h i s  appeal ar ises  f rom a n  o r d e r  of  t h e  F o u r t h  D i s t r i c t  

C o u r t  of Appeal g r a n t i n g  a n  a p p l i c a t i o n  f o r  a c o n s t i t u t i o n a l  s t a y  

a 

a 

0 

w r i t ,  t h e r e b y  s t a y i n g  a r eca l l  e l e c t i o n  s c h e d u l e d  by t h e  C i r c u i t  

C o u r t  p u r s u a n t  t o  S100.361,  F l o r i d a  S t a t u t e s  ( 1 9 8 7 ) ,  and  

r e v e r s i n g  t h e  o r d e r  s e t t i n g  t h a t  e l e c t i o n .  ( A .  3 , 4 ) .  I n  

g r a n t i n g  t h e  c o n s t i t u t i o n a l  s t a y  w r i t  and  r e v e r s i n g  t h e  o r d e r  on 

a p p e a l ,  t h e  F o u r t h  D i s t r i c t  C o u r t  c e r t i f i e d  t h e  f o l l o w i n g  

q u e s t i o n  as  b e i n g  o f  great  p u b l i c  i m p o r t a n c e ,  h a v i n g  answered  it 

i n  t h e  n e g a t i v e :  

DO THE PROVISIONS OF SECTION 100 .361  APPLY TO 
A MUNICIPALITY W H I C H  HAS ADOPTED NO PROVISIONS 
FOR RECALL ELECTIONS? 

P e t i t i o n e r  i n i t i a t e d  r e c a l l  p r o c e e d i n g s  p u r s u a n t  t o  

S100.361,  F l a .  S t a t .  ( 1 9 8 7 )  t o  reca l l  BARNEY KORETSKY from t h e  

g o v e r n i n g  body o f  t h e  Town of Pembroke P a r k .  T h e r e a f t e r ,  on 

March 1 7 t h  t h e  C h i e f  J u d g e  of t h e  1 7 t h  J u d i c i a l  C i r c u i t  e n t e r e d  

a n  o r d e r  which  p r o v i d e d  t h a t  a reca l l  e l e c t i o n  would be h e l d  i n  

t h e  Town o f  Pembroke P a r k  on A p r i l  25,  1989.  (A.  1) On March 

2 0 ,  1989 ,  Respondent  t i m e l y  f i l e d  a n  Amended Notice of  Appeal 

a p p e a l i n g  t h e  C i r c u i t  C o u r t  o r d e r  o f  March 1 7 t h .  

On A p r i l  1 3 t h  Respondent  f i l e d  a n  A p p l i c a t i o n  f o r  

C o n s t i t u t i o n a l  S t a y  W r i t  and f o r  En fo rcemen t  of A u t o m a t i c  S t a y ,  

p r a y i n g  t h a t  t h e  D i s t r i c t  C o u r t  e n f o r c e  t h e  a u t o m a t i c  s t a y  pro- 

v i d e d  by F l o r i d a  R u l e  o f  Appel la te  P r o c e d u r e  9 . 3 1 0 ( b ) ( 2 )  and  

e n j o i n  t h e  h o l d i n g  o f  t h e  A p r i l  25,  1989 r e c a l l  e l e c t i o n .  ( A .  2 )  

On A p r i l  2 4 ,  1989 ,  t h e  D i s t r i c t  C o u r t  of  Appea l  e n t e r e d  

-2- 



a 

a 

a 

i ts  order g r a n t i n g  t h e  R e s p o n d e n t ' s  A p p l i c a t i o n  for  

C o n s t i t u t i o n a l  W r i t  and d i r e c t i n g  t h a t  t h e  r e c a l l  e l e c t i o n  s c h e-  

d u l e d  fo r  A p r i l  2 5 ,  1989  be c a n c e l l e d .  ( A  3 ) .  On A p r i l  26 ,  

1 9 8 9 ,  t h e  F o u r t h  D i s t r i c t  f i l e d  i ts o p i n i o n  which f o u n d  t h a t  it 

w a s  u n d i s p u t e d  t h a t  t h e  C i t y  of Pembroke P a r k  had n o t  a d o p t e d  any  

r e c a l l  p r o v i s i o n s .  (A.  4 )  The F o u r t h  D i s t r i c t  d e t e r m i n e d  t h a t  

5 1 0 0 . 3 6 1 ( 9 ) ,  F l a .  S t a t .  ( 1 9 8 7 )  l i m i t e d  t h e  a p p l i c a t i o n  of  t h e  

r e c a l l  a c t  t o  those c i t i e s  and c o u n t i e s  h a v i n g  t h e i r  own r e c a l l  

p r o v i s i o n s .  I n  r e v e r s i n g  t h e  o r d e r  on appeal ,  t h e  F o u r t h  

D i s t r i c t  c e r t i f i e d  t h e  q u e s t i o n  set  f o r t h  above  as b e i n g  of g r e a t  

p u b l i c  i m p o r t a n c e ,  h a v i n g  answered  it i n  t h e  n e g a t i v e .  T h i s  

P e t i t i o n  e n s u e d .  

-3- 



a 

I S S U E  ON APPEAL 

DO THE PROVISIONS OF S100 .361 ,  FLA. STAT. 
( 1 9 8 7 )  APPLY TO A MUNICIPALITY W H I C H  H A S  
ADOPTED NO PROVISIONS FOR RECALL ELECTIONS? 

SUMMARY OF ARGUMENT 
a 

I N  ORDER TO RESOLVE THE AMBIGUITY OF SUBSECTION ( 9 )  OF 
S 1 0 0 . 3 6 1 ,  FLA. STAT. ( 1 9 8 7 ) ,  THIS COURT MUST DETERMINE THE 
LEGISLATIVE INTENT. ANY UNCERTAINTY AS TO THE LEGISLATURE IS 
INTENT MUST BE RESOLVED BY A N  INTERPRETATION THAT BEST SERVES THE 
PUBLIC INTEREST AND COMPORTS WITH REASON. I N A S M U C H  A S  THE 
LEGISLATURE H A S  A C Q U I E S C E D  FOR OVER TEN YEARS I N  THE 
INTERPRETATION G I V E N  THE STATUTE BY THE ATTORNEY GENERAL AND THE 
D I V I S I O N  OF ELECTIONS, I T  MUST BE PRESUMED THAT THE LEGISLATURE 
APPROVES OF THIS INTERPRETATION. SUBSECTIONS ONE AND EIGHT OF 
THE STATUTE CLEARLY INTEND THAT THE RECALL PROVISIONS APPLY 
STATEWIDE. 

T h e  g u i d i n g  beacon i n  t h i s  case m u s t  b e  t h e  l e g i s l a t i v e  

i n t e n t .  I n d e e d ,  f u l f i l l i n g  t h e  i n t e n t  of t h e  l e g i s l a t u r e  is t h e  

e n d  t o  w h i c h  t h e  v a r i o u s  r u l e s  of s t a t u t o r y  c o n s t r u c t i o n  are 

m e r e l y  t h e  means.  Abood V .  C i t y  of J a c k s o n v i l l e ,  8 0  So.2d 4 4 3  

( F l a .  1 9 5 5 ) .  The  i n t e n t  of t h e  d r a f t e r s  of t h e  Recall  S t a t u t e  is 
a 

t o  be f o u n d  i n  t h e  t i t l e  t o  Ch. 74- 130,  Laws of F l o r i d a ,  whe re in  

t h e  purpose o f  t h e  reca l l  a c t  is set f o r t h  as " a u t h o r i z i n g  a n d  

p r o v i d i n g  p r o c e d u r e s  f o r  t h e  r eca l l  of any member of t h e  govern-  

i n g  body of a m u n i c i p a l i t y . . . b y  t h e  munic ipa l . . . e lec tors  ..." 
( e m p h a s i s  s u p p l i e d )  T h i s  C o u r t  h a s ,  i n  t h e  p a s t ,  l o o k e d  t o  t he  

a 

a 

t i t l e  of a n  a c t  t o  d e t e r m i n e  l e g i s l a t i v e  i n t e n t  when t h e r e  was 

d o u b t  as t o  t h e  m e a n i n g  of a n  a c t .  A r m s t r o n q  V.  C i t y  of 

Edgewater, 1 5 7  So .2d  4 2 2 ,  426 ( F l a .  1 9 6 3 ) .  Any u n c e r t a i n t y  as t o  

t h e  i n t e n t  of t h e  l e g i s l a t u r e  s h o u l d  be r e s o l v e d  by an  i n t e r p r e-  

t a t i o n  t h a t  best  serves t h e  p u b l i c  i n t e re s t .  I n  re: R u f f ' s  

-4- 



E s t a t e ,  32 So.2d 840 ( F l a .  1 9 4 7 ) .  

I t  c a n n o t  be  d i s p u t e d  b u t  t h a t  t h e  i n t e n t i o n  of t h e  

l e g i s l a t u r e  i n  d r a f t i n g  t h e  r e c a l l  s t a t u t e  was t o  al low t h e  elec-  

a 

t o r s  of a c i t y  or c o u n t y  t o  be a b l e  t o  remove an  e l e c t e d  o f f i c i a l  

who is g u i l t y  of any  of t h e  ac t s  l i s t e d  i n  s u b s e c t i o n  ( l ) ( b )  of 

t h e  ac t .  If t h e  s t a t u t e  is t o  be c o n s t r u e d  as i f  s u b s e c t i o n  ( 9 )  

t h e r e o f  i n c l u d e d  t h e  word ' 'only" be tween  t h e  words " s h a l l "  and 

" a p p l y"  t h e n  it is c o n c e i v a b l e  t h a t  t h e  electors of a mun ic ipa-  

l i t y  which had n o t  a d o p t e d  i ts own r e c a l l  p r o v i s i o n  c o u l d  be 

f a c e d  w i t h  a c o r r u p t  c i t y  c o u n c i l  which would n o t  allow for  t h e  

passage o f  a reca l l  o r d i n a n c e .  I n  t h i s  s i t u a t i o n ,  t h e  people of 

t h e  m u n i c i p a l i t y  would be powerless t o  reca l l  t h e  c o r r u p t  c i t y  

o f f i c i a l s .  

The D i s t r i c t  C o u r t ' s  c o n s t r u c t i o n  of t h e  s t a t u t e  would 

g i v e  t o  those v e r y  p e o p l e  who would be s u b j e c t  t o  reca l l  t h e  a b i -  

l i t y  t o  f r u s t r a t e  t h e  e n t i r e  process. S u r e l y  t h e  l e g i s l a t u r e  
a 

would n o t  have  g i v e n  t o  a n  e l e c t e d  m u n i c i p a l  o f f i c i a l  who f e a r s  

0 

a n  oncoming reca l l  t h e  o p p o r t u n i t y  t o  r e p e a l  t h e  m u n i c i p a l  r eca l l  

o r d i n a n c e ,  t h e r e b y  i n s u l a t i n g  h i m s e l f  f rom reca l l .  E l e c t e d  o f f  i- 

c i a l s  c o u l d  t h u s  make a mockery of t h e  e n t i r e  reca l l  s t a t u t e  and 

t h e  people would have  no immediate r e c o u r s e .  As t h i s  C o u r t  h a s  

o f t e n  s t a t e d ,  i t  is a b a s i c  t e n e t  of s t a t u t o r y  c o n s t r u c t i o n  t h a t  

i n  a case of  a n  a m b i g u i t y ,  a s t a t u t e  w i l l  n o t  be i n t e r p r e t e d  so  

a s  t o  y i e l d  an  a b s u r d  r e s u l t .  W i l l i a m s  v. S t a t e ,  492 So.2d 1051 ,  

1054  (Fla. 1 9 8 6 ) .  

I t  would t r u l y  s e r v e  t h e  b e s t  i n t e r e s t s  of t h e  p e o p l e  

-5- 
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e 

and  be  c o n d u c i v e  t o  t h e  g e n e r a l  w e l f a r e  i f  s u b s e c t i o n  ( 9 )  o f  t h e  

r e c a l l  s t a t u t e  is read c o n s i s t e n t  w i t h  t h e  l a n g u a g e  i n  s u b s e c t i o n  

( 8 )  which p r o v i d e s  t h a t  t h e  reca l l  s t a t u t e  is t o  be " u n i f o r m  

s t a t e w i d e . "  To allow electors  t o  remove a p u b l i c  o f f i c i a l  who is 

g u i l t y  o f  some crime, a c t  of  n e g l e c t  or o ther  i m p r o p r i e t y  is a 

spec i a l  i m p l e m e n t a t i o n  of t h e  d e m o c r a t i c  process which p r o v i d e s  

t h e  e lec tors  w i t h  a more p o w e r f u l  p o l i t i c a l  v o i c e .  To  l i m i t  t h e  

a v a i l a b i l i t y  of t h e  r e c a l l  p r o c e d u r e  does n o t  s e r v e  any  p u b l i c  

p u r p o s e .  P e t i t i o n e r  s u b m i t s  t h a t  by making reca l l  a v a i l a b l e  t o  

a l l  t h e  p e o p l e  t h i s  C o u r t  w i l l  h ave  b e t t e r  s e r v e d  t h e  p e o p l e .  

P a r t i c i p a t i o n  by t h e  p e o p l e  i n  t h e i r  government  is t o  be 

e n c o u r a g e d ,  n o t  c u r t a i l e d .  A s  t h i s  C o u r t  s t a t e d  i n  S t a t e  Ex 

R e l .  Ayres  V. Gray ,  69 So.2d 187 ,  1 9 3  ( F l a .  1 9 5 3 ) :  

The b a s i c  p r i n c i p l e  of o u r  c o n s t i t u t i o n a l  
s y s t e m  is t h a t  ' A l l  p o l i t i c a l  power is 
i n h e r e n t  i n  t h e  people. I . .  .The t e n d e n c y  h a s  
b e e n ,  and s t i l l  is, t o  e x t e n d  f u r t h e r  t h e  p r i -  
v i l e g e  o f  t h e  p e o p l e  t o  p a r t i c i p a t e  i n  t h e i r  
government  and t o  e l ec t  o f f i c e s  o r i g i n a l l y  
a p p o i n t e d ,  r a t h e r  t h a n  t o  c u r t a i l  s u c h  par- 
t i c i p a t i o n  by t h e  p e o p l e .  

I1 

The q u e s t i o n  of  w h e t h e r  

a u t h o r i z e s  t h e  reca l l  of members of 

l i t i e s  and c h a r t e r  c o u n t i e s  which 

p r o v i s i o n s  r e s p e c t i n g  t h e  r e c a l l  

S100.361, F l a .  S t a t .  ( 1 9 8 7 )  

g o v e r n i n g  b o d i e s  of munic ipa-  

have  no char te r  or o r d i n a n c e  

o f  s u c h  members has been  

a d d r e s s e d  twice by t h e  A t t o r n e y  G e n e r a l  o f  t h e  S t a t e  of F l o r i d a .  

1 9 7 5  Op. A t t ' y  Gen. F l a .  075-242 (Augus t  28 ,  1 9 7 5 ) ;  1979  Op .  

-6- 



0 

A t t ' y  Gen. F l a .  079-38 (Apr i l  18,  1 9 7 9 ) .  I n  b o t h  i n s t a n c e s  t h e  

A t t o r n e y  G e n e r a l  o p i n e d  t h a t  t h e  p r o v i s i o n s  o f  5100.361 

a u t h o r i z e d  t h e  r e c a l l  of members of t h e  g o v e r n i n g  body of a l l  

m u n i c i p a l i t i e s  and  c h a r t e r  c o u n t i e s  i n  t h e  S t a t e  of F l o r i d a ,  

r e g a r d l e s s  of w h e t h e r  t h e s e  m u n i c i p a l i t i e s  and  c o u n t i e s  h a v e  

a d o p t e d  t h e i r  own r eca l l  p r o v i s i o n s .  

I n  1978  t h e  D i v i s i o n  of E l e c t i o n s  i s s u e d  an  O p i n i o n  i n  

wh ich  it c o n s t r u e d  t h e  r eca l l  p r o v i s i o n s  of S100.361,  F l a .  

S t a t . ,  as a p p l y i n g  t o  a l l  m u n i c i p a l i t i e s  and  c h a r t e r  c o u n t i e s  

w h e t h e r  or  n o t  t h o s e  g o v e r n m e n t a l  u n i t s  had  a d o p t e d  t h e i r  own 

r e c a l l  p r o v i s i o n s .  See  1978  Op. Div. Elec. F l a .  78-48 (Nov. 6 ,  

1 9 7 8 ) ,  r e v e r s i n g  1977  Op.  Div. Elec. F l a .  077-9 (March 8 ,  1 9 7 7 )  

wh ich  had  h e l d  t o  t h e  c o n t r a r y .  The l e g i s l a t u r e  h a s  amended t h e  

p r o v i s i o n s  o f  S100.361,  F l a .  S t a t .  f i v e  times s ince t h e  p u b l i c a -  

t i o n  of  t h e  f i r s t  o f  t h e  a f o r e m e n t i o n e d  A t t o r n e y  G e n e r a l ' s  

O p i n i o n s  and  on  t w o  o c c a s i o n s  s i n c e  t h e  p u b l i c a t i o n  of t h e  

D i v i s i o n  o f  E l e c t i o n s '  O p i n i o n  i n  1978.  S e e  Ch. 77-174, Ch. 

77-175, Ch. 77-279, Ch. 81-312, Ch. 83-217, L a w s  o f  F l o r i d a .  

T h i s  C o u r t  h a s  p r e v i o u s l y  n o t e d  t h a t  a d m i n i s t r a t i v e  

i n t e r p r e t a t i o n s  of s t a te  s t a t u t e s ,  w h i l e  n o t  b i n d i n g  on t h i s  

c o u r t ,  are  e n t i t l e d  t o  g r e a t  w e i g h t  and ,  a c c o r d i n g l y ,  w i l l  n o t  be 

d e p a r t e d  f r o m  by t h e  c o u r t  u n l e s s  c l ea r ly  e r r o n e o u s  or 

u n a u t h o r i z e d .  S t a t e  v. M a s s a c h u s e t t s  Company, 9 5  So.2d 902 ( F l a .  

1 9 5 6 ) .  I n  P u b l i c  Employees R e l a t i o n s  Commission v. Dade County 

Pol ice B e n e v o l e n t  A s s o c i a t i o n ,  467 So.2d 987 ( F l a .  1 9 8 5 ) ,  t h i s  

C o u r t  d e t e r m i n e d  t h a t  a r e v i e w i n g  c o u r t  must  d e f e r  t o  an  a g e n c y ' s  
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i n t e r p r e t a t i o n  o f  a s t a t u t e  as  l o n g  as t h a t  i n t e r p r e t a t i o n  is 

c o n s i s t e n t  w i t h  l e g i s l a t i v e  i n t e n t  and  is s u p p o r t e d  by s u b s t a n -  

t i a l ,  c o m p e t e n t  e v i d e n c e .  I n  S t a t e  v. S t e i n ,  198  So.82 ( F l a .  

1 9 4 0 ) ,  t h i s  C o u r t  n o t e d  t h a t  it: 
a ... h a s  f r e q u e n t l y  h e l d  t h a t  t h e  p r a c t i c a l  

c o n s t r u c t i o n  p l a c e d  upon a s t a t u t e  by an  admi-  
n i s t r a t i v e  d e p a r t m e n t  o f  t h e  S ta te  gove rnmen t ,  
w h i l e  it is n o t  b i n d i n g  upon t h e  c o u r t s ,  y e t ,  
when n o t  i n  c o n f l i c t  w i t h  t h e  C o n s t i t u t i o n  o r  
t h e  p l a i n  i n t e n t  of t h e  a c t ,  s u c h  d e p a r t m e n t a l  
c o n s t r u c t i o n  is of g r e a t  p e r s u a s i v e  f o r c e ,  and  
e f f i c a c y ,  e s p e c i a l l y  when e s t a b l i s h e d  by l o n g  
u s a g e .  

0 
I n  S t a t e  Ex R e l .  Biscayne Kenne l  C l u b  V. Board o f  B u s i n e s s  

R e g u l a t i o n ,  276 So.2d 823, 828  ( F l a .  19731 ,  t h i s  C o u r t  n o t e d  t h a t  

a d m i n i s t r a t i v e  c o n s t r u c t i o n  of a s t a t u t e  by an  agency  or body 

c h a r g e d  w i t h  i t s  a d m i n i s t r a t i o n  "is e n t i t l e d  t o  great  w e i g h t  and 

w i l l  n o t  be  o v e r t u r n e d  u n t i l  c l e a r l y  e r r o n e o u s . "  I n  S t a t e  Ex 

R e l .  Szabo  Food S e r v i c e ,  I n c .  of N.C. V.  D i c k i n s o n ,  286 So.2d 

529 ( F l a .  1 9 7 3 ) ,  t h i s  C o u r t  h e l d  t h a t  when t h e  l e g i s l a t u r e  

r e e n a c t e d  a sa les  t a x  s t a t u t e  t h a t  it was presumed t o  know and 

a d o p t  t h e  c o n s t r u c t i o n  p l a c e d  t h e r e o n  by t h e  S t a t e  Tax 

A d m i n i s t r a t o r s .  See a l s o  V o l u n t e e r  S t a t e  L i f e  I n s u r a n c e  Co.  v. 

L a r s o n ,  2 So.2d 386 ( F l a .  1 9 4 1 ) ;  S ta te  V. L e e ,  188 So.775 ( F l a .  

1 9 3 9 ) ;  Dav ie s  V. Bossert ,  449 So.2d 418 ( F l a .  3d DCA 1 9 8 4 ) ;  and  

P e n i n s u l a r  S u p p l y  Company v. C.B. Day R e a l t y ,  423 So.2d 500,  502 

( F l a .  3d DCA 1 9 8 2 ) ,  w h e r e i n  t h e  D i s t r i c t  C o u r t  o f  Appea l  f ound  

t h a t  when t h e  l e g i s l a t u r e  amended t h e  F lor ida  M e c h a n i c ' s  L i e n  

S t a t u t e  i n  1977  t h a t  it was presumed t o  know and a d o p t  t h e  

c o n s t r u c t i o n  p r e v i o u s l y  p l a c e d  t h e r e o n  by c o u r t s  or  
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a d m i n i s t r a t o r s .  

The power t o  d e f i n i t i v e l y  c o n s t r u e  a s t a t u t e  r e s i d e s  

s o l e l y  i n  t h i s  C o u r t .  N e v e r t h e l e s s ,  t h e  a d m i n i s t r a t i v e  c o n s t r u c-  

t i o n s  o f  t h e  s t a t u t e  i n  t h e  i n s t a n t  case are  p e r s u a s i v e  n o t  

b e c a u s e  of any  power which  t h e  e x e c u t i v e  or a d m i n i s t r a t i v e  agen-  

c ies  have  t o  i n t e r p r e t  t h e  law, b u t  b e c a u s e  t h e  l e g i s l a t u r e  h a s  

i n  t h i s  case i m p l i e d l y  e n d o r s e d  t h e  a d m i n i s t r a t i v e  i n t e r p r e t a -  

t i o n s  f o r  o v e r  t e n  y e a r s .  

I f  t h e  a f o r e m e n t i o n e d  A t t o r n e y  G e n e r a l ' s  O p i n i o n s  and 

t h e  Op in ion  of t h e  D i v i s i o n  of E l e c t i o n s  d i d  n o t  a c c u r a t e l y  

r e f l e c t  t h e  i n t e n t  of t h e  F lo r ida  l e g i s l a t u r e ,  t h e n  t h e  l e g i s l a-  

t u r e  would have  c e r t a i n l y  t a k e n  steps t o  c l a r i f y  t h e  p r o v i s i o n s  

of S100.361 by way of amendment so  t h a t  t h e  l e g i s l a t i v e  i n t e n t  

was m a n i f e s t .  The most c o m p e l l i n g  s i n g l e  i n d i c i a  of t h e  i n t e n t  

of t h e  l e g i s l a t u r e  w i t h  r e g a r d  t o  s u b s e c t i o n  ( 9 )  of t h e  reca l l  

s t a t u t e  is t h a t  t h e  l e g i s l a t u r e  has  n e v e r  amended t h e  s t a t u t e  so  

a s  t o  c o n t r a d i c t  t h e  i n t e r p r e t a t i o n  g i v e n  t h e r e t o  o v e r  t e n  y e a r s  

a g o  by b o t h  t h e  A t t o r n e y  G e n e r a l  and t h e  D i v i s i o n  of E l e c t i o n s .  

I t  must  be  presumed t h a t  t h e  l e g i s l a t u r e  a p p r o v e s  of t h e  

i n t e r p r e t a t i o n  g i v e n  t o  s u b s e c t i o n  ( 9 )  by b o t h  t h e  O f f i c e  of t h e  

A t t o r n e y  G e n e r a l  and t h e  D i v i s i o n  of E l e c t i o n s .  

I11 

P e t i t i o n e r  s u b m i t s  t h a t  t h e  l e g i s l a t u r e  i n c l u d e d  

s u b s e c t i o n  ( 9 )  of t h e  a c t  i n  o r d e r  t o  e x p r e s s  t h e  i n t e n t  t h a t  t h e  

s t a t e  law would be a p p l i c a b l e  s t a t e w i d e ,  a p p l y i n g  even  i n  t h o s e  

c i t i e s  and c o u n t i e s  which  had  a d o p t e d  t h e i r  own r eca l l  o r d i n a n -  
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ces. Absen t  s u b s e c t i o n  ( 9 ) ,  t h e  s t a t u t e  would be u n c l e a r  as t o  

t h e  e f f e c t  of any  c o u n t y  o r  c i t y  reca l l  o r d i n a n c e .  S u b s e c t i o n  

( 9 )  a m p l i f i e s  and expands  upon t h a t  which is s e t  f o r t h  i n  s u b s e c-  

t i o n  ( 8 )  o f  t h e  ac t .  

S u b s e c t i o n  ( 8 )  c l e a r l y  and unambiguous ly  s e t s  f o r t h  t h e  

l e g i s l a t u r e ' s  i n t e n t  t h a t  t h e  reca l l  p r o c e d u r e s  p r o v i d e d  i n  t h e  

a c t  s h a l l  be " u n i f o r m  s t a t e w i d e " .  S u b s e c t i o n  (1) of t h e  a c t  s ta-  

tes t h a t :  

Any member of t h e  g o v e r n i n g  body of t h e  muni- 
c i p a l i t y  or char te r  coun ty . .  .may be removed 
from o f f  ice by t h e  electors. .  . ( e m p h a s i s  s u p p l i e d )  

Thus ,  it is c l e a r l y  c o n t r a r y  t o  t h e  e x p r e s s  i n t e n t  of t h e  

l e g i s l a t u r e  as  s e t  f o r t h  i n  t h e  a c t  i t s e l f  t o  p l a c e  t h e  word 

" o n l y "  be tween  t h e  s i x t h  and s e v e n t h  words  of s u b s e c t i o n  ( 9 )  of 

t h e  ac t .  T h i s  C o u r t  s h o u l d  n o t  r e a d  i n t o  t h e  s t a t u t e  a word t h a t  

is n o t  there.  If t h e  l e g i s l a t u r e  had wanted  t h e  s t a t u t e  t o  o n l y  

a p p l y  t o  c i t i e s  and cha r t e r  c o u n t i e s  t h a t  have  a d o p t e d  t h e i r  own 
0 

r eca l l  p r o v i s i o n s ,  t h e  l e g i s l a t u r e  c e r t a i n l y  c o u l d  have  done so. 

P e t i t i o n e r  p r a y s  t h a t  t h i s  C o u r t  r e a d  s u b s e c t i o n  ( 9 )  of t h e  a c t  

e x a c t l y  as it was w r i t t e n .  
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CONCLUSION 

Based  on t h e  f o r e g o i n g  a u t h o r i t i e s  and  a r g u m e n t ,  t h e  

q u e s t i o n  c e r t i f i e d  t o  t h i s  C o u r t  by t h e  F o u r t h  D i s t r i c t  C o u r t  of 

0 
Appeal s h o u l d  be  answered  i n  t h e  a f f i r m a t i v e  and  t h e  o p i n i o n  pre- 

s e n t e d  f o r  r e v i e w  s h o u l d  be  r e v e r s e d  w i t h  d i r e c t i o n s  t o  remand 

t h e  c a u s e  t o  t h e  C i r c u i t  C o u r t  for  f u r t h e r  p r o c e e d i n g s .  

Da t ed  t h i s  6 d a y  of J u l y ,  1989.  

Respec t f  u 1 l y  s u b m i t t e d  , 
STUART R. MICHELSON, ESQ. 
A t t o r n e y  f o r  SARAH PHELPS, 
Chairwoman of t h e  RECALL 
COMMITTEE, THE TOWN OF PEMBROKE 
PARK, P e t i t i o n e r / A p p e l l e e  
1125  N.E. 1 2 5 t h  S t . ,  S u i t e  250 
Nor th  M i a m i ,  FL 33161 
T e l .  ( 3 0 5 )  899-0244 
B a r  N o .  286982 
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C E R T I F I C A T E  OF S E R V I C E  
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I HEREBY C E R T I F Y  t h a t  a t r u e  and accurate  copy of t h e  

fo regoing  P e t i t i o n e r ' s  I n i t i a l  B r i e f  on t h e  Merits was m a i l e d  

t h i s  6 day of J u l y ,  1989 ,  t o  SAMUEL S. GOREN, ESQ., J O S I A S  & 

GOREN, P .A. ,  a t t o r n e y s  f o r  J A N E  CARROLL, 3099 E a s t  C o m m e r c i a l  

B l v d . ,  S u i t e  200 ,  Fo r t  L a u d e r d a l e ,  F L  33308; t o  CATHERINE 

RAFFERTY, ESQ. ,  M I L L E R ,  S Q U I R E  & RAFFERTY, CHARTERED, co-counsel 

f o r  R e s p o n d e n t ,  BARNEY KORETSKY, 500 Northeast  3 rd  A v e n u e ,  F o r t  

L a u d e r d a l e ,  F L  33301; t o  J O S E P H  W. W E I L ,  ESQ. ,  co-counsel f o r  

R e s p o n d e n t ,  BARNEY KORETSKY, 500 S .W.  1 0 9 t h  A v e n u e ,  Sweetwater, 

F L  3 3 1 7 4 ;  and t o  HARRY H I P L E R ,  ESQ. ,  C i t y  A t t o r n e y  for  Pembroke 

P a r k ,  P.O. B o x  2 1 6 ,  D a n i a ,  FL 33004. 

HELSON, ESQ. 
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