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I N  ACCORDANCE WITH THE OPINION OF THE THIRD 
DISTRICT COURT OF APPEAL I N  STATE V. W I L L I ~ S ,  463 
So.2d 525 (Fla.  3d DCA 1 9 8 5 ) .  THE STATE'S APPEAL OF 
A GUIDELINES DEPARTURE SENTENCE IS TIMELY WHEN 
TAKEN WITHIN FIFTEEN (15) DAYS OF THE WRITTEN ORDER 
SETTING FORTH THE REASONS FOR DEPARTURE, EVEN 
THOUGH THE NOTICE OF APPEAL WAS MORE THAN 1 5  DAYS 
AFTER RENDITION OF THE JUDGMENT AND SENTENCE. 
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SUMMARY OF THE ARGUMENT 

The r e a s o n i n g  of t h e  Thi rd  D i s t r i c t  C o u r t  i n  Williams, 

i n f r a ,  is  sound and s h o u l d  be adopted by t h i s  c o u r t .  J u s t  a s  t h e  

d e f e n d a n t  is  e n t i t l e d  to  have  a w r i t t e n  order o u t l i n i n g  t h e  t r i a l  

c o u r t ' s  w r i t t e n  r e a s o n s  for a n  upward d e p a r t u r e ,  t h e  S ta t e ' s  good 

f a i t h  n o t i c e  of appeal is n e c e s s a r i l y  d e p e n d e n t  upon t h e  t r i a l  

c o u r t ' s  w r i t t e n  order of d e p a r t u r e .  
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ARGUMENT 

ISSUE 

I N  ACCORDANCE WITH THE OPINION OF THE THIRD 
DISTRICT COURT OF APPEAL I N  STATE V. WILLIAMS, 
463 So.2d 525 ( F l a .  3d DCA 1 9 8 5 ) ,  THE STATE'S 
APPEAL OF A GUIDELINES DEPARTURE SENTENCE I S  
TIMELY WHEN TAKEN W I T H I N  FIFTEEN (15)  DAYS OF 
THE WRITTEN ORDER SETTING FORTH THE REASONS 
FOR DEPARTURE, EVEN THOUGH THE NOTICE OF 
APPEAL WAS MORE THAN 15 DAYS AFTER RENDITION 
OF THE JUDGMENT AND SENTENCE. 

The Respondent ,  J e f f r e y  C. Hieber, claims, in t e r  a l i a ,  t h a t  

t h e  s t a t e  was aware o f  t h e  announced reasons f o r  d e p a r t u r e  a t  t h e  

s e n t e n c i n g  h e a r i n g  and t h e  S ta te  a l l o w e d  a n  i n o r d i n a t e  and 

unreasonable p e r i o d  o f  time t o  pass between t h e  s e n t e n c i n g  

h e a r i n g  and t h e  notice o f  appeal i n  t h i s  case. I t  is u n d i s p u t e d  

t h a t  a t r i a l  j u d g e  may sentence a criminal  d e f e n d a n t  to  more or 

less t h a n  t h e  sentence recommended by t h e  g u i d e l i n e s .  However, 

i n  o r d e r  f o r  t h a t  d e p a r t u r e  s e n t e n c e  t o  be v a l i d ,  it m u s t  be 

s u p p o r t e d  by c lear  and c o n v i n c i n g  reasons. A d d i t i o n a l l y ,  t h o s e  

c lear  and c o n v i n c i n g  reasons m u s t  be i n  w r i t i n g .  I t  h a s  been 

c o n s i s t e n t l y  h e l d  by o u r  courts  t h a t  a r t i c u l a t i o n  i n  t h e  r e c o r d  

is n o t  t h e  w r i t i n g  c o n t e m p l a t e d  under  R u l e  3.701, F l o r i d a  R u l e s  

o f  C r i m i n a l  P r o c e d u r e .  See ,  S t a t e  v .  J a c k s o n ,  478 So.2d 1054 

( F l a .  1 9 8 5 ) .  I n  Jackson t h i s  C o u r t  a c c e p t e d  t h e  r e a s o n i n g  o f  t h e  

F o u r t h  D i s t r i c t  i n  Boynton v.  S t a t e ,  473 So.2d 703 ( F l a .  4 t h  DCA 

1 9 8 5 ) ,  e x p l a i n i n g  w h i l e  o r a l  pronouncements  i n  t h e  r e c o r d  w i l l  
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n o t  s u f f i c e  a s  t h e  w r i t t e n  order for d e p a r t u r e  p u r p o s e s .  J u d g e  

Barket t  s a i d  i n  Boynton: 

The a l t e r n a t i v e  o f  a l l o w i n g  o r a l  
p rounouncemen t s  t o  s a t i s f y  t h e  r e q u i r e m e n t  f o r  
a w r i t t e n  s t a t e m e n t  is f r a u g h t  w i t h  
d i s a d v a n t a g e s  wh ich ,  i n  o u r  judgment ,  compel 
t h e  w r i t t e n  r e a s o n s .  

F i r s t ,  i t  is v e r y  possible. . . t h a t  t h e  
" r e a s o n s  f o r  d e p a r t u r e "  p l u c k e d  f rom t h e  
record by  a n  appellate c o u r t  m i g h t  n o t  h a v e  
b e e n  t h e  r e a s o n s  c h o s e n  by t h e  t r i a l  j u d g e  
were he or she  r e q u i r e d  t o  p u t  them i n  
w r  it i n g  . Much is s a i d  a t  h e a r i n g s  by many 
t r i a l  j u d g e s  which is i n t e n t i o n a l l y  d i s c a r d e d  
by  them a f t e r  d u e  c o n s i d e r a t i o n  a n d  is 
d e l i b e r a t e l y  o m i t t e d  i n  t h e i r  w r i t t e n  
o r d e r s .  

Second,  a n  a b s e n c e  of w r i t t e n  f i n d i n g s  
n e c e s s a r i l y  forces t h e  appel la te  c o u r t s  t o  
d e l v e  t h r o u g h  sometimes l e n g t h y  c o l l o q u i e s  i n  
e x p e n s i v e  t r a n s c r i p t s  to s e a r c h  for t h e  
r e a s o n s  u t i l i z e d  by t h e  t r i a l  c o u r t s .  

This C o u r t  a d d i t i o n a l l y  i n d i c a t e d  t h e  r e q u i r e m e n t  of a separate 

w r i t i n g  g i v e s  t h e  t r i a l  court  t h e  o p p o r t u n t i y  t o  make precise and  

r e a s o n e d  d e c i s i o n s  t h a t  may n o t  be r e f l e c t e d  i n  t h e  h e c t i c  

s e t t i n g  o f  a s e n t e n c i n g  h e a r i n g .  

J u s t  a s  t h e  d e f e n d a n t  is e n t i t l e d  t o  have  a w r i t t e n  o r d e r  

o u t l i n i n g  t h e  t r i a l  cou r t ' s  r e a s o n s  for a n  upward d e p a r t u r e ,  t h e  

S t a t e  s h o u l d  have  t h e  same when r e v i e w i n g  a downward d e p a r t u r e .  

As Jus t ice  Cardozo  i n d i c a t e d  i n  Snyder  V .  M a s s a c h u s e t t s ,  291 U.S. 

97, 54 S . C t .  330, 78 L.Ed. 674, 687 (1933), "But  just ice,  though  

due to  t h e  accused, is due to t h e  a c c u s e r  a lso."  Justice for t h e  
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s t a t e  requires there be something t o  appeal before f i l i n g  a 

notice of appeal. 

- Sub judice, the S ta t e  f i l e d  i ts  notice of appeal a f t e r  the 

f i l i n g  of the t r i a l  c o u r t ' s  order s e t t i n g  for th  the reasons for 

the downward departure. Should the S ta te  have t o  proceed w i t h  an 

appeal before the f i l i n g  of the order of departure, t h e  cour t s  

w i l l  be burdened w i t h  two appeals.  The f i r s t  appeal would 

require remanding the case t o  the t r i a l  court  for imposition of 

an appropriate order w i t h  c l ea r  and convincing reasons, and the 

second appeal would involve the v a l i d i t y  of the reasons. A t  the 

very l e a s t ,  the p a r t i e s  would have t o  go through a relinquishment 

of ju r i sd ic t ion  t o  ge t  an order.  By f i l i n g  the notice of appeal 

a f t e r  the entry of the departure order,  the S ta t e  obviates the 

need for separate appeals and/or time spent i n  rel inquishing 

jur i sd ic t ion .  This procedure would a l so  reduce t h e  ul t imate 

cos t ,  time involved, appe l la te  caseload and avoid wasting scarce 

j u d i c i a l  resources. 

The ultimate question to be answered when the S ta t e  appeals 

a sentence which  is l e s s  than the guidelines recommended range is 

whether or not the reasons g i v e n  i n  support of the departure a re  

c lear  and convincing. That question can only be answered when 

there is an order containing reasons. The S ta t e  can only make 

i t s  decision t o  seek review of the order a f t e r  having seen the 

order.  I t  makes good sense t o  allow the f i l i n g  of a notice of 

appeal a f t e r  the order t o  be appealed h a s  been entered. The 

Second Dis t r i c t  Court of Appeal erred i n  f i n d i n g  the notice f i l ed  
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i n  t h i s  i n s t a n c e  to be  u n t i m e l y .  The S t a t e ' s  n o t i c e  was f i l e d  

w i t h i n  1 5  d a y s  from t h e  e n t r y  of t h e  w r i t t e n  order  s e t t i n g  f o r t h  

t h e  r e a s o n s  f o r  d e p a r t u r e ;  and,  i n  accordance  w i t h  Williams t h e  

i n s t a n t  a p p e a l  shou ld  n o t  have  b e e n  d i s m i s s e d .  

- 5 -  



. 

CONCLUSION 

Based on t h e  f o r e g o i n g  r e a s o n s ,  a rgument s  and a u t h o r i t i e s ,  

P e t i t i o n e r  r e s p e c t f u l l y  requests t h i s  C o u r t  t o  approve t h e  

d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  C o u r t  i n  W i l l i a m s ,  reverse t h e  

d e c i s i o n  o f  t h e  Second D i s t r i c t  C o u r t  i n  t h e  i n s t a n t  case, and 

remand t h i s  appeal to  t h e  D i s t r i c t  C o u r t  f o r  c o n s i d e r a t i o n  o f  t h e  

merits  o f  t h e  i n s t a n t  appeal. 
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