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REPORT OF REFEREE 

Summary of P r o c e e d i n g s :  P u r s u a n t  t o  t h e  u n d e r s i g n e d  b e i n g  

d u l y  a p p o i n t e d  as Referee t o  c o n d u c t  d i s c i p l i n a r y  p r o c e e d i n g s  

h e r e i n  a c c o r d i n g  t o  R u l e  3-7.5, R u l e s  of D i s c i p l i n e ,  f i n a l  

h e a r i n g s  were h e l d  on A p r i l  6 ,  1990 and  May 1 8 ,  1990 .  The 

p l e a d i n g s ,  n o t i c e s ,  m o t i o n s ,  o r d e r s ,  t r a n s c r i p t s ,  and  e x h i b i t s ,  

a l l  of which  a r e  f o r w a r d e d  t o  t h e  Supreme Cour t  o f  F l o r i d a  w i t h  

t h i s  Report ,  c o n s t i t u t e  t h e  r e c o r d  i n  t h i s  case. 

The f o l l o w i n g  a t t o r n e y s  appeared a s  c o u n s e l  f o r  t h e  

pa r t i e s  : 

For  The F l o r i d a  Bar: Thomas E .  DeBerg, Esquire 

For t h e  Responden t :  S c o t t  K .  T o z i a n ,  E s q u i r e  

F i n d i n g s  of  Fact a s  t o  e a c h  item of  m i s c o n d u c t  w i t h  which 

t h e  Responden t  i s  c h a r g e d :  A f t e r  c o n s i d e r i n g  a l l  of  t h e  

p l e a d i n g s  and  e v i d e n c e  b e f o r e  m e ,  p e r t i n e n t  p o r t i o n s  o f  which 

are  commented on  below, I f i n d  t h a t  due  t o  R e s p o n d e n t ' s  f a i l u r e  

t o  r e s p o n d  t o  t h e  R e q u e s t  f o r  Admiss ions  t h a t  a l l  mat ters  deemed 

t h e r e i n  a re  deemed a d m i t t e d .  



Accordingly, a l l  a l l e g a t i o n s  i n  the  F lor ida  Bar 's  nine 

count complaint were deemed admitted.  Notwithstanding the  

matters  deemed admit ted,  I make the  following f ind ings .  

COUNT I 

Respondent d i d  represent  the  defendant i n  t h e  case of the  

S t a t e  of F lor ida  v s .  Darrold Leonard Hunter before the  

Honorable Richard A .  Lazzara i n  Hillsborough County, F lo r ida .  

That Respondent f a i l e d  t o  appear on May 31, 1988 f o r  t r i a l .  

Moreover, Respondent d i d  not contac t  the  J u d g e  or the  S t a t e  

Attorney 's  Off ice  t o  inform e i t h e r  par ty  t h a t  Respondent would 

not be present .  W i t h  respec t  t o  Respondent's f a i l u r e  t o  

appear,  Respondent t e s t i f i e d  a t  hear ing on Apri l  6 ,  1 9 9 0  t h a t  

h e  was experiencing family problems and moreover was a r r e s t e d  

on Apri l  7 ,  1988 f o r  D U I  and t h e r e a f t e r  a r r e s t e d  on May 2 0 ,  

1988 f o r  possession of cocaine.  O n  the  day of t r i a l  referenced 

above, t h e  Respondent had entered a r e s i d e n t i a l  drug treatment 

program and remained t h e r e i n  f o r  approximately t h i r t y  days. 

Due t o  the severe personal problems experienced by the 

Respondent, he t e s t i f i e d  t h a t  he had fo rgo t t en  about Mr. 

Hunter 's  t r i a l .  

F i n d i n g s  of G u i l t  f o r  Vio la t ions  of R u l e s  Regulating The 

Flor ida  Bar: Based on mat te rs  deemed admitted and t h e  

testimony of the  Respondent, I f i n d  t h a t  Respondent has 

v io l a t ed  the following R u l e s  of Profess iona l  Conduct: Rule 

4-1.3 ( a  lawyer s h a l l  a c t  w i t h  reasonable d i l i gence  and 



I .  

promptness i n  represent ing  a c l i e n t ) ;  Rule 4-1.16 (upon 

terminat ion of r ep resen ta t ion ,  a lawyer s h a l l  take s t e p s  t o  the  

ex ten t  reasonably p r a c t i c a b l e  t o  p r o t e c t  a c l i e n t ' s  i n t e r e s t ) ;  

and Rule 4 - 8 . 4 ( d )  ( a  lawyer s h a l l  not engage i n  conduct t h a t  i s  

p r e j u d i c i a l  t o  the  adminis t ra t ion  of j u s t i c e ) .  

COUNT I1 

F i n d i n g s  of Fact:  I n  1986, Respondent was appointed by a 

Federal Magistrate t o  represent  J e r r y  L .  Cook t o  f i l e  a 

P e t i t i o n  f o r  a Writ of Habeas Corpus. Respondent met w i t h  Mr. 

Cook i n  Ju ly  of 1 9 8 6  i n  t h e  p r i son  f a c i l i t y  where he was being 

h e l d .  I n  December of 1986 the  Respondent was d i r ec t ed  by t h e  

United S t a t e s  D i s t r i c t  Court f o r  the  Middle D i s t r i c t  of F lor ida  

t o  f i l e  a b r i e f  regarding the  P e t i t i o n  f o r  Writ of Habeas 

Corpus by January 1 7 ,  1987. Respondent f a i l e d  t o  f i l e  the  

referenced b r i e f  w i t b i n  t he  time frame given. A second order 

of October 9 ,  1 9 8 7  ordered the f i l i n g  of the b r i e f  no l a t e r  

than October 23, 1987. The Respondent d i d  comply w i t h  t h i s  

l a t e r  order .  Moreover, the Respondent f a i l e d  t o  adequately 

communicate w i t h  Mr. Cook and h i s  wife w i t h  respec t  t o  t h i s  

r ep resen ta t ion .  F i n a l l y ,  Respondent f a i l e d  t o  provide Mr. 

Cook's subsequent counsel,  Nick Mat tas in i ,  w i t h  the  conten ts  of 

Mr. Cook's f i l e .  Respondent t e s t i f i e d  a t  the Apri l  6 ,  1 9 9 0  

hear ing t h a t  personal f e e l i n g s  concerning Mr. Cook influenced 

h i s  behavior towards Mr. and Mrs. Cook. 



F i n d i n g s  of G u i l t :  Based on the  foregoing, I f ind  t h a t  

t h e  Respondent has v io la ted  the  following R u l e s  of Profess iona l  

Conduct: R u l e  4-1.3 ( a  lawyer s h a l l  a c t  w i t h  reasonable 

d i l i gence  and promptness i n  represent ing  a c l i e n t ) ;  Rule 

4-1.4(a) ( a  lawyer s h a l l  keep a c l i e n t  reasonably informed 

about the s t a t u s  of the  matter and promptly comply w i t h  

reasonable reques ts  f o r  in format ion) ;  Rule 4-1.15(b) ( a  lawyer 

s h a l l  promptly d e l i v e r  t o  the c l i e n t  or t h i r d  person any funds 

or o ther  property t h a t  t h e  c l i e n t  or t h i r d  person is  e n t i t l e d  

t o  r e c e i v e ) ;  Rule 4 - 1 . 1 6 ( d )  (upon terminat ion of 

r ep resen ta t ion ,  a lawyer s h a l l  take s t e p s  t o  the  ex ten t  

reasonably p r a c t i c a b l e  t o  p r o t e c t  a c l i e n t ' s  i n t e r e s t ) ;  and 

Rule 4 - 8 . 4 ( d )  ( a  lawyer s h a l l  not engage i n  conduct t h a t  i s  

p r e j u d i c i a l  t o  t h e  adminis t ra t ion  of j u s t i c e ) .  

COUNT I11 

F i n d i n g s  of Fact: Respondent wrote a t r u s t  account check 

on May 15, 1987 t o  Betty M .  Lauria ,  a cour t  r e p o r t e r ,  i n  the  

amount of $ 1 , 1 2 1 . 7 0  drawn on t h e  Columbia Bank which was 

returned by s a i d  bank f o r  i n s u f f i c i e n t  funds. Thereaf te r ,  

Pedro J .  Pizzaro,  Branch Auditor f o r  The Flor ida  Bar conducted 

an a u d i t  upon n o t i f i c a t i o n  of the bounced t r u s t  account check. 

Mr. P i zza ro ' s  a u d i t  revealed t h a t  Respondent's t r u s t  account 

was not i n  s u b s t a n t i a l  compliance w i t h  the  minimum requirements 



es t ab l i shed  by The Flor ida  Bar f o r  maintaining t r u s t  accounts.  

Respondent t e s t i f i e d  a t  hear ing t h a t  t he  money received and 

marked f o r  payment t o  B e t t y  Lauria was advanced a s  cos t s  f o r  a 

c l i e n t ,  Debra S a r e t t e ,  i n  order t o  take depos i t ions .  Debra 

S a r e t t e  a l s o  t e s t i f i e d  a t  the hear ing before t h e  Referee on 

Apri l  6, 1 9 9 0  and i t  is  c l e a r  t h a t  Mr. Wells d i d  represent  M s .  

S a r e t t e  w i t h  respec t  t o  two second degree felony charges of 

ch i ld  abuse. Moreover, Mr. Wells'  e f f o r t s  w i t h  respec t  t o  M s .  

S a r e t t e  r e su l t ed  i n  not g u i l t y  f i n d i n g s  on both charges. 

Nevertheless,  I f ind  a m i s u s e  of t r u s t  funds a s  well a s  

Respondent's f a i l u r e  t o  maintain h i s  t r u s t  account i n  

compliance w i t h  t he  minimum requirements of The  F lor ida  Bar. I 

f u r t h e r  f i n d  a s  evidenced by a s a t i s f a c t i o n  of judgment entered 

i n t o  evidence by Respondent, t h a t  the  debt t o  B e t t y  Lauria has  

subsequently been paid by Respondent. 

F i n d i n g s  of G u i l t :  Based on the  foregoing, Respondent has 

v io l a t ed  the  following Rules of Profess iona l  Conduct: Rule 

5 - 1 . 1 ( b )  (Rule 1 1 . 0 2 ( 4 ) ( b )  before  January 1, 1987) ,  R u l e s  

Regulating Trust  Accounts ( t h e  records of a l l  accounts 

pe r t a in ing  t o  the  f u n d s  or property of a c l i e n t  s h a l l  be 

maintained f o r  a period of not less than s i x  years  subsequent 

t o  the  f i n a l  conclusion of the  r ep resen ta t ion  of a c l i e n t  

r e l a t i v e  t o  such funds or p r o p e r t y ) ;  Rule 5 - 1 . 2 ( b ) ( 2 )  (Bylaws 

Section 1 1 . 0 2 ( 4 ) ( c )  2.b.  before  January 1, 1987) ( o r i g i n a l  or 

dup l i ca t e  depos i t  s l i p s  c l e a r l y  i d e n t i f y i n g  the d a t e  and source 

of a l l  t r u s t  f u n d s  received,  and the  c l i e n t  or matter f o r  which 
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t h e  f u n d s  were received,  s h a l l  be maintained by the  a t t o r n e y ) ;  

Rule 5 -1 .2 (b ) (3 )  (Bylaws Sect ion 1 1 . 0 2 ( 4 ) ( c )  2.c. before  

January 1, 1987) ( o r i g i n a l  cancel led checks s h a l l  be maintained 

by the a t t o r n e y ) ;  Rule 5 - 1 . 2 ( b ) ( 5 )  (Bylaws Sect ion 1 1 . 0 2 ( 4 ) ( c )  

2.e. before  January 1, 1 9 8 7 )  ( a  s epa ra t e  cash r e c e i p t s  and 

disbursements journal  s h a l l  be maintained by the  a t t o r n e y ) ;  

Rule 5 - 1 . 2 ( b ) ( 6 )  (Bylaws Section 1 1 . 0 2 ( 4 ) ( c )  2 . f .  before 

January 1, 1987) ( a  s epa ra t e  f i l e  or ledger  w i t h  an ind iv idua l  

card or page f o r  each c l i e n t  or matter s h a l l  be maintained by 

the a t t o r n e y ) ;  Rule 5 - 1 . 2 ( b ) ( 7 )  Bylaws Sect ion 1 1 . 0 2 ( 4 ) ( c )  2.g.  

before January 1, 1987) ( a l l  bank or savings and loan 

a s soc ia t ion  s ta tements  f o r  a l l  t r u s t  accounts s h a l l  be 

maintained by the  a t t o r n e y ) ;  Rule 5 - 1 . 2 ( c ) ( l )  (Bylaws Sect ion 

1 1 . 0 2 ( 4 ) ( c )  3.a. before  January 1, 1 9 8 7 )  (monthly 

r e c o n c i l i a t i o n s  of a l l  t r u s t  accounts d i sc los ing  the balance 

per bank, depos i t s  i n  t r a n s i t ,  outs tanding checks, and any 

o ther  items necessary t o  reconci le  the  balance per bank w i t h  

the balance per checkbook and the  cash r e c e i p t  and 

disbursements journa l ,  and a comparison be tween the t o t a l  of 

t h e  reconci led balances of a l l  t r u s t  accounts and the  t o t a l  of 

t h e  t r u s t  ledger cards ,  together  w i t h  s p e c i f i c  desc r ip t ions  of 

any d i f f e rences  between the  two t o t a l s  and the  reasons 

the re fo re ,  s h a l l  be made by the  a t t o r n e y ) ;  Rule 5 - 1 . 2 ( c ) ( 2 )  

(Bylaws Section 1 1 . 0 2 ( 4 ) ( c )  3.b.  before  January 1, 1 9 8 7 )  ( a t  



l e a s t  annual ly ,  a d e t a i l e d  l i s t i n g  i den t i fy ing  the  balance of 

the  unexpended t r u s t  money held f o r  each c l i e n t  or matter s h a l l  

be mae by t h e  a t t o r n e y ) ;  Rule 5 - 1 . 2 ( c ) ( 3 )  (Bylaws Section 

11 .02(c)  3.c. before  January 1, 1 9 8 7 ) ;  ( t h e  r e c o n c i l i a t i o n s ,  

comparisons, and l i s t i n g  s h a l l  be re ta ined  f o r  a t  l e a s t  s i x  ( 6 )  

years  by the  a t t o r n e y ) ;  R u l e  5 - 1 . 2 ( ~ ) ( 4 )  (Bylaws Sect ion 

1 1 , 0 2 ( 4 ) ( c )  3.d. before  January 1, 1 9 8 7 )  ( a  lawyer s h a l l  

au thor ize  and request  any bank or savings and loan a s soc ia t ion  

where he i s  a s igna to ry  on a t r u s t  account t o  n o t i f y  S taf f  

Counsel, The F lor ida  Bar, i n  t h e  event any t r u s t  check is  

returned due t o  i n s u f f i c i e n t  funds or uncol lected funds,  absent 

bank e r r o r ) ;  Rule 4-1.15(d) ,  Rules of Profess iona l  Conduct ( a  

lawyer s h a l l  comply w i t h  The F lor ida  Bar Rules Regulating Trust  

Accounts). 

I do not f i n d  Respondent g u i l t y  of Rule 4 - 8 . 4 ( b ) ,  Rules of 

Profess iona l  Conduct ( a  lawyer s h a l l  not commit a cr iminal  a c t  

t h a t  r e f l e c t s  adversely on the lawyer 's  honesty, 

t rus twor th iness  or f i t n e s s  a s  a lawyer i n  other  r e s p e c t s ) ,  

a s  t he re  was no proof adduced a t  t r i a l  t h a t  showed Respondent 

committed a cr iminal  a c t  w i t h  respec t  t o  h i s  t r u s t  account. 

COUNT I V  

F i n d i n g s  of Fact: Respondent was re ta ined  by Bernie Mae 

R e i d  t o  represent  M s .  Reid i n  an adoption proceeding concerning 

her grandchi ldren.  M s .  Reid paid a $50.00 r e t a i n e r  f e e  on 

November 1 2 ,  1986 and l a t e r  paid an a d d i t i o n a l  $250.00 i n  

February of 1987.  Respondent f a i l e d  t o  f i l e  the adoption 

papers a s  promised and f a i l e d  t o  r e tu rn  the  f e e  t o  M s .  Reid. 



Respondent t e s t i f i e d  a t  a hearing on Apri l  6 ,  1 9 9 0  t h a t  h i s  

personal problems, including drug use, p r e c i p i t a t e d  h i s  neglect  

of M s .  Reid 's  mat te r .  

F i n d i n g s  of G u i l t :  Based on the  foregoing,  I f i n d  t h a t  

t h e  Respondent has v io l a t ed  the  following Rules of Profess iona l  

Conduct: Rule 4-1.3 ( a  lawyer s h a l l  a c t  w i t h  reasonable 

d i l i g e n t  and promptness i n  represent ing  a c l i e n t ) ;  Rule 

4-1.4(a)  ( a  lawyer s h a l l  keep h i s  c l i e n t  reasonably informed 

about t h e  s t a t u s  of a matter and promptly comply w i t h  

reasonable reques ts  f o r  in format ion) ;  R u l e  4-1.15(b) ( a  lawyer 

s h a l l  promptly d e l i v e r  t o  the  c l i e n t  or  t h i r d  person any f u n d s  

or other  property t h a t  t h e  c l i e n t  or t h i r d  person i s  e n t i t l e d  

t o  r e c e i v e ) ;  Rule 4 - 1 . 1 6 ( d )  (upon terminat ion of 

r ep resen ta t ion ,  a lawyer s h a l l  take s t e p s  t o  the  ex ten t  

reasonably p r a c t i c a b l e  t o  p r o t e c t  a c l i e n t ' s  i n t e r e s t s ,  such a s  

refunding any advance payment of f e e  t h a t  has not been earned) ;  

and R u l e  5-1.1, R u l e s  Regulating Trust  Accounts (money or other  

property en t rus t ed  t o  an a t to rney  f o r  a s p e c i f i c  purpose, 

including advances f o r  c o s t s  and expenses, s h a l l  be  held i n  

t r u s t  and m u s t  be appl ied only t o  t h a t  purpose) .  

COUNT V 

F i n d i n g s  of Fact: Respondent was re ta ined  by Leando 

Franc is  f o r  representa t ion  i n  an uncontested divorce on 

November 1 2 ,  1987. Respondent f a i l e d  t o  adequately communicate 

w i t h  Mr. Francis  over the year w i t h  respec t  t o  t h e  s t a t u s  of 

Mr. F ranc i s '  case and f a i l e d  t o  provide Mr. Francis  w i t h  

var ious pleadings r e l a t e d  t h e r e t o .  



F i n d i n g s  of G u i l t :  Based on the foregoing, I f ind  t h a t  

t he  Respondent v io l a t ed  the  following Rules of Profess iona l  

Conduct: Rule 4-1.3 ( a  lawyer s h a l l  a c t  w i t h  reasonable 

d i l i gence  and promptness i n  represent ing  a c l i e n t ) ;  and Rule 

4-1.4(a) ( a  lawyer s h a l l  keep a c l i e n t  reasonably informed 

about t h e  s t a t u s  of a matter and promptly comply w i t h  

reasonable reques ts  f o r  in format ion) .  

COUNT VI 

F i n d i n g s  of Fact: Respondent was re ta ined  by Mary 

Thompson t o  represent  her i n  a probate matter i n  January, 

1 9 8 7 .  

t o t a l  f e e  of $250.00  f o r  h i s  l e g a l  s e r v i c e s  i n  t h i s  mat te r .  

Respondent was paid a $50.00  r e t a i n e r  f e e  and charged a 

Thereaf te r ,  Respondent f a i l e d  t o  keep appointments, r e tu rn  

telephone c a l l s ,  and otherwise communicate w i t h  h i s  c l i e n t  

concerning the  l i t i g a t i o n .  Moreover, Respondent missed a 

hear ing i n  January of 1988 concerning M s .  Thompson's case.  

F i n a l l y ,  Respondent f a i l e d  t o  r e tu rn  M s .  Thompson's f i l e  a f t e r  

her request .  

F i n d i n g s  of G u i l t :  Pursuant t o  the  foregoing, Respondent 

has v io l a t ed  the  following Rules of Profess iona l  Conduct: R u l e  

4-1.3 ( a  lawyer s h a l l  a c t  w i t h  reasonable d i l i gence  and 

promptness i n  represent ing  a c l i e n t ) ;  R u l e  4-1.4(a)  ( a  lawyer 

s h a l l  keep a c l i e n t  reasonably informed about the  s t a t u s  of a 

matter and promptly comply w i t h  reasonable reques ts  f o r  

in format ion) ;  Rule 4-1.15(b) ( a  lawyer s h a l l  promptly de l ive r  

t o  a c l i e n t  or t h i r d  person any funds or other  property t h a t  



t he  c l i e n t  or t h i r d  person is  e n t i t l e d  t o  receive and, upon 

request  by the  c l i e n t  or t h i r d  person, s h a l l  promptly render a 

f u l l  accounting regarding such p rope r ty ) ;  and Rule 4 -1 .16 (d )  

(upon terminat ion of r ep resen ta t ion ,  a lawyer s h a l l  take s t e p s  

t o  the  ex ten t  reasonably p r a c t i c a b l e  t o  p ro tec t  a c l i e n t ' s  

i n t e r e s t ) .  

COUNT VII 

F i n d i n g s  of Fact: Respondent was h i red  by Lloyd Davis t o  

represent  him i n  a worker's compensation claim i n  J u l y ,  1987. 

Thereaf te r ,  Respondent success fu l ly  negot ia ted the  se t t lement  

of Mr. Davis' claim f o r  $27,500.00; $ 2 , 5 0 0 . 0 0  of which was 

earmarked a s  a t t o r n e y ' s  fees. Thereaf te r ,  Respondent forwarded 

t o  Mr. Davis only $23,500.00. Respondent t e s t i f i e d  a t  t r i a l  

t h a t  Mr. Davis had agreed t o  loan the  remaining $1,500.00 t o  

Respondent and t h a t  he had been unable t o  repay Mr. Davis t o  

da t e .  

Findings of G u i l t :  Pursuant t o  the  foregoing, Respondent 

has v io l a t ed  the  following Rules of Profess iona l  Conduct: Rule 

4 -1 .15 (b )  ( a  lawyer s h a l l  promptly d e l i v e r  t o  the  c l i e n t  or 

t h i r d  person any f u n d s  or other  property t h a t  t h e  c l i e n t  or 

t h i r d  person is e n t i t l e d  t o  r e c e i v e ) ;  and Rule 4-8.4(a)  ( a  

lawyer s h a l l  not v i o l a t e  or attempt t o  v i o l a t e  the  R u l e s  of 

Profess iona l  Conduct). I f ind  t h a t  a v i o l a t i o n  of Rule 5-1.1, 

Rules Regulating Trust  Accounts (conversion)  has not been 

c l e a r l y  and convincingly proven. 



COUNT VIII 

F i n d i n g s  of Fact: Respondent was re ta ined  by Ronald Zi to  

i n  A u g u s t  of 1987 t o  represent  Mr. Z i t 0  on a forec losure  and 

bankruptcy matter .  Mr. Zi to  paid a f e e  i n  the  amount of 

$350.00 f o r  s a i d  representa t ion .  S i x  days a f t e r  Respondent was 

r e t a ined ,  Mr. Z i t o ' s  house was foreclosed upon i n  Case Number 

87-12017 i n  the  Thir teenth J u d i c i a l  C i r c u i t  i n  Hillsborough 

County. Thereaf te r ,  Respondent f i l e d  a bankruptcy p e t i t i o n  on 

behalf of Mr. Zi to  on October 2 ,  1987 i n  Federal Court i n  

Tampa. However, Respondent f a i l e d  t o  a t t end  t h e  hear ing on 

behalf of Mr. Z i t 0  i n  December of 1987  concerning the 

bankruptcy and f a i l e d  t o  adequately keep Mr. Zi to  apprised of 

t h e  s t a t u s  of h i s  representa t ion .  

F i n d i n g s  of G u i l t :  Based on t h e  foregoing,  Respondent has 

v io l a t ed  the  following R u l e s  of Profess iona l  Conduct: Rule 

4-1.3 ( a  lawyer s h a l l  a c t  w i t h  reasonable d i l i gence  and 

promptness i n  represent ing  a c l i e n t ) ;  Rule 4-1.4(a) ( a  lawyer 

s h a l l  keep a c l i e n t  reasonably informed about the  s t a t u s  of a 

m a t t e r ) ;  and Rule 4-8.4(d) ( a  lawyer s h a l l  not engage i n  

conduct t h a t  i s  p r e j u d i c i a l  t o  the  adminis t ra t ion  of j u s t i c e ) .  

COUNT IX 

F i n d i n g s  of Fact: On Apri l  7 ,  1988 Respondent was 

a r r e s t e d  on the  charge of d r iv ing  under the inf luence  of 

a lcohol .  A search of Respondent's vehic le  conducted inc iden t  

t o  t h a t  a r r e s t  l ed  t o  t h e  discovery of a pipe which l a t e r  

t e s t e d  p o s i t i v e  f o r  cocaine res idue .  On May 20 ,  1988 



Respondent was a r r e s t e d  on the  cocaine charge a t  which time an 

add i t iona l  pipe was found i n  Respondent's vehic le .  T h i s  pipe 

a l s o  t e s t e d  p o s i t i v e  f o r  cocaine residue.  Thereaf te r ,  

Respondent was charged w i t h  two counts of possession of cocaine 

and paraphernal ia  which were u l t ima te ly  disposed of by plea i n  

December of 1988 .  Respondent was placed on probation f o r  a 

period of f i v e  years  and ad judica t ion  was withheld by the  t r i a l  

cour t  . 
F i n d i n g s  of G u i l t :  Based on the foregoing, Respondent has 

v io l a t ed  the following Rules of Profess iona l  Conduct: Rule 

4-8.4(b) ( a  lawyer s h a l l  not commit a cr iminal  a c t  t h a t  

r e f l e c t s  adversely on the  lawyer 's  honesty, t rus twor th iness  or 

f i t n e s s  a s  a lawyer i n  o ther  r e s p e c t s ) .  

Recommendations a s  t o  Disc ip l inary  Measures t o  be Applied: 

I n  a r r i v i n g  a t  the  appropr ia te  d i s c i p l i n e  i n  t h i s  cause i n  

add i t ion  t o  t h e  f ind ings  of f a c t  t he  cour t  considered t h a t  the  

following testimony of fered  a t  the  hear ings on April  7 ,  1 9 9 0  

and May 18, 1 9 9 0 .  C i r c u i t  Judge Manuel Menendez t e s t i f i e d  t h a t  

Respondent d i d  a c r e d i t a b l e  job a s  an a s s i s t a n t  s t a t e  a t torney  

and defense lawyer p r i o r  t o  experiencing the  s e r i o u s  drug 

problems which a r e  referenced throughout the  record below. 

Judge Menendez f u r t h e r  noted t h a t  Mr. Wells'  judgment was 

impaired by reason of these  drug problems during t h i s  time. 

Moreover, George Robinson previously a DACCO drug counselor ,  

t e s t i f i e d  a s  t o  Respondent's e f f o r t s  t o  overcome h i s  drug abuse 

problems. Mr. Robinson indica ted  t h a t  t he  prognosis f o r  Mr. 



Wells success fu l ly  overcoming t h i s  problem was good based on 

h i s  deal ings w i t h  Mr. Wells and the  a t t i t u d e  shown by Mr. Wells 

i n  t h e i r  dea l ings .  

Attorney Joe Murphy, who is a monitor f o r  F lor ida  Lawyers 

Assis tance,  I n c . ,  t e s t i f i e d  on Mr. Wells' behalf concerning Mr. 

Wells'  p a r t i c i p a t i o n  i n  the  FLA program. Mr, Murphy indica ted  

by l i v e  testimony and by w r i t t e n  r epor t  dated February 2 8 ,  

1 9 9 0 ,  t h a t  Mr. Wells was i n  compliance w i t h  the  FLA program and 

t h a t  on a s c a l e  from zero t o  f i v e ,  ( f i v e  being e x c e l l e n t ) ,  t h a t  

Mr. Wells'  r a t i n g  was a four .  

Attorney Ricky Williams t e s t i f i e d  on behalf of Respondent 

a s  t o  Respondent's l e g a l  a b i l i t y ,  and h i s  passion f o r  t he  

p r a c t i c e  of law. Moreover, Mr. Williams t e s t i f i e d  a s  t o  the 

change i n  Mr. Wells pe r sona l i ty  due t o  the  in s id ious  drug 

abuse. Moreover, Mr. Wells'  wife,  Tracey Wells, t e s t i f i e d  a s  

t o  h i s  e f f o r t s  t o  r e h a b i l i t a t e  h i m s e l f  and t h e  gains  made i n  

t h a t  regard.  I t  is  c l e a r  from the  testimony of the witnesses 

and the  r e s u l t s  of t he  random drug screenings given t o  the  

Respondent t h a t  he has been drug f r e e  f o r  a period of 

twenty-one months. Furthermore, testimony was given by 

Reverend Abe Brown, the  organizer  of the  Prison Crusade i n  

F lo r ida ,  who spoke of Mr. Wells charac te r  and p a r t i c i p a t i o n  i n  

t h e  Pr ison Crusade. 

Addit ional ly ,  the  evidence revealed t h a t  Respondent has 

performed 300 hours of community s e r v i c e  s ince  being placed on 

probat ion.  Furthermore, f o r  a period worked two jobs,  

including bagging g roce r i e s ,  t o  support  h i s  family.  



I t  is  c l e a r  t h a t  Mr. Wells'  conduct i n  the  complaint f i l e d  

by The Flor ida  Bar amounted t o  an abandonment of h i s  p r a c t i c e  

a s  a r e s u l t  of h i s  drug abuse problem. Moreover, Mr. Wells'  

inexperience i n  t h e  p r a c t i c e  of law and family problems 

fos t e red  the drug problems and the  co l l apse  of h i s  law 

p r a c t i c e .  I n  consider ing t h e  appropr ia te  d i s c i p l i n e  i n  the  

i n s t a n t  cause, I have a l s o  considered the  mi t iga t ing  f a c t o r s  

s e t  f o r t h  i n  the  F lor ida  Standards f o r  Imposing Lawyer 

Sanctions.  I f i n d  t h e  following mi t iga t ing  f a c t o r s  t o  be 

present  i n  the  i n s t a n t  case.  Personal and emotional problems, 

absence of dishonest  or s e l f i s h  motives, inexperience i n  t h e  

p r a c t i c e  of law, charac te r  and r epu ta t ion ,  in te r im 

r e h a b i l i t a t i o n ,  imposit ion of o ther  p e n a l t i e s ,  and remorse 

shown by Respondent. 

Fur ther ,  I have considered the  r ecen t ly  promulgated 

Standards f o r  Imposing Lawyer Sanctions i n  Drug Cases a s  well 

a s  t h e  mi t iga t ing  f a c t o r s  s e t  f o r t h  the re in .  I n  t h i s  regard,  I 

note t h a t  Respondent has  continued t o  a t t end  FLA meetings and 

maintained h i s  program w i t h  F lor ida  Lawyers Assis tance,  Inc.  

Moreover, I am aware of t he  f a c t  t h a t  t he  Respondent has been 

continuously suspended from t h e  p r a c t i c e  of law s i n c e  February 

1 4 ,  1989 by reason of t he  determination of g u i l t  i n  h i s  fe lony 

case.  

Accordingly, based upon these  F lor ida  Standards f o r  

Imposing Lawyer Sanctions,  and t h e  p r i o r  dec is ions  of t he  

Supreme Court of F lo r ida ,  I recommend t h a t  Respondent be 



, 

suspended from the  p r a c t i c e  of law f o r  a period of e ighteen  

months r e t r o a c t i v e  t o  the  d a t e  of h i s  fe lony suspension on 

February 1 4 ,  1989. Addit ional ly ,  I recommend t h a t  Respondent 

be placed on probation f o r  a period of two years  i n  the  event 

t h a t  h e  success fu l ly  proves t o  the  Supreme Court t h a t  he is 

r e h a b i l i t a t e d  and worthy of re instatement  t o  t he  p r a c t i c e  of 

law i n  the  f u t u r e .  Furthermore, I recommend t h a t  t h e  

Respondent be ordered t o  pay t o  each of t he  c l i e n t s  l i s t e d  i n  

the  F lo r ida  Bar ' s  complaint the  r e spec t ive  amounts owed f o r  

r e t a i n e r  f e e s  not earned, and w i t h  respec t  t o  Mr. Davis the  

$1,500.00 borrowed. I f u r t h e r  recommend t h a t  t h e  Respondent be 

required t o  s u b m i t  t o  random drug screenings during the  period 

of h i s  probation i n  t h e  event of h i s  re instatement .  

Personal History and Pas t  Disc ip l inary  Record: After  the  

f ind ing  

t o  Rule 

h i s t o r y  

a )  

b )  

C )  

d )  

of g u i l t  and p r i o r  t o  recommending d i s c i p l i n e  pursuant 

3 - 7 . 5 ( k ) ( 4 ) ,  I considered the  following personal 

and p r io r  d i s c i p l i n a r y  record of the  Respondent, t o  w i t :  

Age: 35 

Date Admitted t o  the  Bar: September 2 2 ,  1982 

P r io r  Disc ip l inary  Convictions and Disc ip l inary  

Measures Imposed Therein: Felony Suspension 

dated February 1 4 ,  1989; Recommendation by t h i s  

Referee i n  Case No. 7 1 , 9 2 7  (TFB Nos. 88-17,622(10B) 

of a ninety-one ( 9 1 )  day suspension f o r  use of cocaine 

Area of P rac t i ce :  Current ly  suspended 



Statement of Costs: It is the recommendation of this 

Referee that Respondent be required to pay the administrative 

costs of this proceeding in the minimum amount of $500.00. 

Further, this Referee will entertain a Statement of Costs as 

described in Rule 3-7.5(k) to be filed by The Florida Bar 

within ten (10) days of this finding and recommendation. All 

cos ts  taxed in this action are to be payable to The Florida Bar 

by the Respondent. 

Dated at St. Petersburg, Florida t h i s g a  day of 1 

1990. 

? 

JUDGE FRANK -H. WHITE 
Referee 

cc: Tqmas E. DeBerg, Esquire 
The Florida Bar 
Suite C-49 
Tampa Airport, Marriott Hotel 
Tampa, Florida 33607 

Scott K. Tozian, Esquire 
109 North Brush Street 
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