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PRELIMINARY STATEMENT 

P e t i t i o n e r ,  ARTIS RYNARD LEWIS, was t h e  A p p e l l a n t  i n  t h e  

Second Di s t r i c t  C o u r t  of Appeal and t h e  d e f e n d a n t  i n  t h e  t r i a l  

c o u r t .  Respondent ,  t h e  S t a t e  of F l o r i d a ,  was t h e  Appellee i n t  h e  

Second D i s t r i c t  C o u r t  of Appeal. The append ix  t o  t h i s  b r i e f  

c o n t a i n s  a copy  of t h e  d e c i s i o n  r e n d e r e d  J u n e  14, 1989.  
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STATEMENT OF THE CASE AND FACTS 

On December 2 9 ,  1 9 8 7 ,  t h e  S t a t e  f i l e d  a n  i n f o r m a t i o n  i n  

t h e  C i r c u i t  C o u r t  f o r  P o l k  County  c h a r g i n g  P e t i t i o n e r ,  ARTIS LEWIS, 

w i t h  Count  One, p o s s e s s i o n  of C o c a i n e  i n  v i o l a t i o n  of  s e c t i o n  

8 9 3 . 1 3 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 7 ) ;  and Count  Two, P u r c h a s e  of C o c a i n e  

i n  v i o l a t i o n  of  s e c t i o n  8 9 3 . 1 3 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 7 ) .  

These  o f f e n s e s  a l l e g e d l y  o c c u r r e d  on December 1 0 ,  1 9 8 7  

( R l - 3 )  . 
P e t i t i o n e r  f i l e d  a Mot ion  t o  D i s m i s s  C o u n t s  One and Two 

of  t h e  i n f o r m a t i o n  based  on t h e  u n c o n s t i t u t i o n a l i t y  o f  C h a p t e r  87- 

2 4 3 ,  Laws of F l o r i d a  ( R 5- 2 5 ) .  A f t e r  a h e a r i n g  h e l d  F e b r u a r y  1 5 ,  

1 9 8 8 ,  (R203)  t h e  c o u r t  d e n i e d  t h e  mo t ion  ( R 2 0 4 - 2 0 7 ) .  

On A p r i l  1 3  and 1 4 ,  1 9 8 8 ,  P e t i t i o n e r  was t r i e d  by j u r y ,  

t h e  Honorab l e  E. Randolph B e n t l e y ,  C i r c u i t  J u d g e  p r e s i d i n g  (R208- 

4 0 0 ) .  P e t i t i o n e r  was c o n v i c t e d  of b o t h  c o u n t s  ( R 4 3 1 - 4 3 2 ) .  
@ 

On May 1 6 ,  1 9 8 8 ,  P e t i t i o n e r  was s e n t e n c e d  as  f o l l o w s :  

P e t i t i o n e r  was a d j u d i c a t e d  g u i l t y  on Count  One and s e n t e n c e d  t o  

t h r e e  and one  h a l f  y e a r s  i n c a r c e r a t i o n  (R437 ,  4 4 3 - 4 4 4 ) .  P e t i t i o n e r  

was a d j u d i c a t e d  g u i l t y  on Count  Two and s e n t e n c e d  t o  t i m e  s e r v e d  

(R437 ,  441-442)  . The recommended g u i d e l i n e s  d i s p o s i t i o n  i n d i c a t e d  

a p r e s u m p t i v e  s e n t e n c e  of 2 1 / 2  t o  3 1/2 y e a r s  i n c a r c e r a t i o n  

( R 4 4 5 ) .  

On J u n e  1 7 ,  1 9 8 8 ,  P e t i t i o n e r  f i l e d  a t i m e l y  Notice of 

Appeal ( R 4 4 9 ) .  
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On a p p e a l ,  M r .  L e w i s  r a i s e d  t h e  i s s u e  t h a t  s e c t i o n  

893.13, F l o r i d a  S t a t u t e s  (1987) was u n c o n s t i t u t i o n a l  as i t  v i o l a t e d  

t h e  "one s u b j e c t  r u l e "  of Ar t i c l e  111, S e c t i o n  6 of t h e  F l o r i d a  

C o n s t i t u t i o n .  M r .  L e w i s  f u r t h e r  argued t h a t  i t  was e r r o r  t o  

c o n v i c t  and s e n t e n c e  h i m  f o r  bo th  p o s s e s s i o n  and purchase  of 

c o c a i n e  due t o  t h e  doub le  j eopardy  p r o v i s i o n  of t h e  c o n s t i t u t i o n .  

T h e  fac tua l  s i t u a t i o n  was t h a t  M r .  L e w i s  purchased a s i n g l e  p i e c e  

of c o c a i n e  from undercover a g e n t s  d u r i n g  a r e v e r s e  s t i n g  o p e r a t i o n .  

The Second D i s t r i c t  a f f i r m e d  M r .  L e w i s '  c o n v i c t i o n  f o r  

purchase  of c o c a i n e  and found s e c t i o n  893.13, F l o r i d a  S t a t u t e s  

(1987) t o  be c o n s t i t u t i o n a l .  The Second Di s t r i c t  r e v e r s e d  M r .  

L e w i s '  c o n v i c t i o n  fo r  p o s s e s s i o n  of  c o c a i n e ,  f i n d i n g  i t  t o  be  i n  

v i o l a t i o n  of doub le  jeopardy.  
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3UMMARY OF T H E  ARG UMENT 

The Second Di s t r i c t  C o u r t  of Appeals r e l i e d  upon two 

cases c u r r e n t l y  pend ing  b e f o r e  t h i s  c o u r t  upon c e r t i f i e d  q u e s t i o n s ,  

Blankensh iD V. S t a t e  I Case N o ,  74?176 and Gordon V .  S t a t e ,  Case No. 

72,850 i n  d e t e r m i n i n g  t h a t  s e c t i o n  893.13? F l o r i d a  S t a t u t e s  (1987) 

d i d  n o t  v i o l a t e  t h e  s i n g l e  s u b j e c t  r u l e  of t h e  F l o r i d a  C o n s t i t u t i o n  

and t h a t  d o u b l e  j e o p a r d y  p r o v i s i o n s  b a r  c o n v i c t i o n s  for  b o t h  

p u r c h a s e  and p o s s e s s i o n  of a s i n g l e  piece of  c o c a i n e .  T h i s  c o u r t  

may e x e r c i s e  d i s c r e t i o n a r y  j u r i s d i c t i o n  p u r s u a n t  t o  F l o r i d a  R u l e s  

of A p p e l l a n t  P r o c e d u r e  9.030(2) (a)  ( i)  and F l o r i d a  R u l e s  of 

Appellate P r o c e d u r e  9.030(2) (a )  ( v )  . F a i r n e s s  r e q u i r e s  t h a t  t h e  

case , &g,& i u d i c e  b e  h e a r d .  
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ARGUMENT 

ISSUE I 

WHETHER THE DECISION BELOW PASSES 
UPON THE CONSTITUTIONALITY OF A 
STATUTE AND WHETHER THE COURT SHOULD 
EXERCISE ITS DISCRETION TO REVIEW THE 
D E C I S I O N  . 

The Second D i s t r i c t  s p e c i f i c a l l y  found s e c t i o n  893.13, 

F l o r i d a  S t a t u t e s  (1987) t o  b e  c o n s t i t u t i o n a l .  I n  d o i n g  s o  i t  

r e l i e d  upon , Case N o .  88-01349 (F la .  2d DCA 

A p r i l  12, 1989) [14 FLW 9501 r e v i e w  Dend i n g  Case N o .  74,176. I n  

B l a n k e n s  U.gr t h e  Second D i s t r i c t  c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n  

as  one  of g r e a t  p u b l i c  impor t ance :  

Does s e c t i o n  893 -13, F l o r i d a  S t a t u t e s  (1987) 
v i o l a t e  t h e  one  s u b j e c t  r u l e  of t h e  F lo r ida  
C o n s t i t u t i o n ?  

T h i s  c o u r t  may exercise j u r i s d i c t i o n  p u r s u a n t  t o  F l o r i d a  

R u l e s  of Appellate P r o c e d u r e  9.030(2) ( a )  ( i )  and F l o r i d a  R u l e s  of 

Appellate P r o c e d u r e  9.030(2) (a )  ( v ) .  T h i s  c o u r t  h a s  a c c e p t e d  

j u r i s d i c t i o n  i n  Bl-. 

D i s t r i c t  c o u r t  o p i n i o n s  which  c i t e  as  c o n t r o l l i n g  

a u t h o r i t y  a d e c i s i o n  t h a t  is  p e n d i n g  r e v i e w  i n  t h e  Supreme C o u r t  

c o n s t i t u t e s  prima fac ie  e x p r e s s  c o n f l i c t  and a l l o w s  t h i s  c o u r t  t o  

e x e r c i s e  j u r i s d i c t i o n .  J o l l i e  v .  S t a t e  , 405 So.2d 418 (F la .  

1981). 

I t  would b e  a g r o s s  m i s c a r r i a g e  of j u s t i c e  t o  deny  

P e t i t i o n e r  r e v i e w  w h i l e  a f f o r d i n g  r e v i e w  t o  t h o s e  i n  Blankensh iD.  

The Second Dis t r ic t  f u r t h e r  r e l i e d  upon Gordon V .  S t a t e ,  

528 So.2d 910 (F la .  2d DCA 1988) xev iew Dend i n q  Case N o .  72, 850 
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as a u t h o r i t y  f o r  f i n d i n g  t h a t  doub le  j eopardy  had been v i o l a t e d .  

I n  Gordon t h e  Second Di s t r i c t  c e r t i f i e d  t h e  fo l lowing  q u e s t i o n  as 

one of g r e a t  p u b l i c  importance.  

I N  APPLYING CARAWAN V. STATE,  515 S 0 . 2 D  1 6 1  
(FLA.  1987 )  TO THE FACTS OF T H I S  CASE, DO 

CONVICTIONS AND SENTENCES FOR THE SALE OF ONE 
ROCK OF COCAINE AND POSSESSION WITH INTENT TO 
SELL THAT SAME ROCK OF COCAINE VIOLATE THE 
DOUBLE JEOPARDY PROTECTION PROVIDED BY THE 
STATE AND FEDERAL CONSTITUTIONS.  

J u s t  as  i n  W k e n s h b  I t h i s  c o u r t  h a s  accep ted  

j u r i s d i c t i o n  i n  Gordon. For t h e  same r e a s o n  as p r e v i o u s l y  n o t e d ,  

t h i s  c o u r t  should  a c c e p t  j u r i s d i c t i o n  of t h e  case & i u d i c e .  
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