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STATEMENT OF FACTS 

The Responden t ,  ANDREW T. COUTANT, i s  a p p e a l i n g  t h e  

f i n d i n g s  o f  t h e  Referee, t h e  Honorable Walter N .  C o l b a t h ,  J r . ,  who 

i n  h i s  f i n d i n g  of f a c t  and recommendat ion t o  t h e  C o u r t ,  d i d  f i n d  

and d e t e r m i n e  t h a t  t h e  Respondent  had f a i l e d  t o  m a i n t a i n  

e f f e c t i v e  communicat ion w i t h  t h e  c o m p l a i n i n g  w i t n e s s ,  Deborah 

Po t te r ,  by  f a i l i n g  t o  r e t u r n  h e r  c a l l s ,  d e s p i t e  numerous a t t e m p t s  

by M s .  Pot ter  t o  e f f e c t u a t e  contac t .  

A t  t h e  h e a r i n g  b e f o r e  J u d g e  C o l b a t h ,  M s .  Po t t e r  

t e s t i f i e d  t h a t  s h e  w o u l d  c a l l  weekly  i n  a t tempts  t o  f i n d  0 1  t t h e  

s t a t u s  of h e r  case a n d ,  upon r e e x a m i n a t i o n ,  ca l l ed  d a i l y  i n  a v a i n  

a t t e m p t  t o  g e t  i n f o r m a t i o n  f rom t h e  u n d e r s i g n e d  a t t o r n e y  a s  t o  h e r  

case. 

F o l l o w i n g  t h e  h e a r i n g ,  J u d g e  Co lba th  r u l e d  t h a t  

Respondent  f a i l e d  t o  make c o n t a c t ,  d e s p i t e  numerous a t t e m p t s  by  

M s .  Po t t e r ,  and  w a s  i n  v i o l a t i o n  of R u l e s  of D i s c i p l i n a r y  

P r o c e d u r e ,  and f o l l o w i n g  a rgumen t ,  ordered and d i r ec t ed  t h a t  t h e  

Respondent  b e  suspended  f o r  a p e r i o d  o f  t h i r t y  d a y s .  

Fo l lowing  t h a t  r u l i n g ,  t h e  Respondent  f i l e d  a Motion f o r  

R e h e a r i n g ,  based upon a d d i t i o n a l  e v i d e n c e  n o t  i n t r o d u c e d  a t  t r i a l ,  

w h i c h  c o n s i s t e d  of phone message books, and f i l e d  t w o  a f f i d a v i t s  

i n  s u p p o r t  o f  s a i d  m o t i o n ,  s e t t i n g  f o r t h  and  e s t a b l i s h i n g  t h a t  

Deborah Pot ter  i n  f a c t ,  d i d  n o t  c a l l  on  a weekly  b a s i s  o r  o n  a 

d a i l y  b a s i s ,  b u t  d i d  o n l y  c a l l  o n  one o c c a s i o n  d u r i n g  t h e  p e r i o d  

o f  t i m e  i n  q u e s t i o n .  

Fo l lowing  receipt  of t h e  Motion f o r  R e h e a r i n g  and 

s u p p o r t i n g  a f f i d a v i t s ,  t h e  Honorable  Judge  C o l b a t h ,  e n t e r e d  a n  

Orde r  d e n y i n g  s a i d  Mot ion ,  w i t h o u t  b e n e f i t  o f  h e a r i n g  o r  f u r t h e r  

argument .  

T h i s  a p p e a l  t h e n  e n s u e d .  
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ISSUE ONE 

T h a t  t h e  R e f e r e e  h e a r i n g  t h i s  cause e r r e d  i n  f a i l i n g  t o  

g r a n t  t h e  Responden t  a r e h e a r i n g  a s  t o  t h e  i s s u e  of t h e  

R e s p o n d e n t ' s  f a i l u r e  t o  r e t u r n  phone c a l l s  and  r e m a i n  i n  

communica t ion  w i t h  t h e  c l i e n t  f o l l o w i n g  t h e  R e s p o n d e n t ' s  Mot ion  

f o r  R e h e a r i n g  w i t h  s u p p o r t i n g  a f f i d a v i t s .  

The b a s i s  f o r  t h e  c o m p l a i n t  by Deborah Po t te r ,  was t h a t  

s h e  had made numerous  a t tempts  b y  phone  t o  c o n t a c t  t h e  R e s p o n d e n t ,  

d e s p i t e  h e r  numerous  a t tempts ,  f a i l e d  t o  h a v e  a n y  c o n t a c t  w i t h  t h e  

Responden t .  

A t  t h e  g r i e v a n c e  l e v e l ,  Ms. Pot te r  t e s t i f i e d  b e f o r e  t h e  

G r i e v a n c e  C o m m i t t e e  o n  A p r i l  1 2 t h ,  1989.  Her i n i t i a l  t e s t i m o n y  

was q u i t e  d i f f e r e n t  f rom t h a t  p r e s e n t e d  b e f o r e  t h e  R e f e r e e .  

A t  t h e  G r i e v a n c e  C o m m i t t e e  h e a r i n g  h e l d  t h e  1 2 t h  d a y  o f  

A p r i l ,  1989 ,  t h e  c o m p l a i n t i n g  w i t n e s s  t e s t i f i e d :  

Q u e s t i o n :  A f t e r  M r .  C o u t a n t ' s  l e t t e r  t o  you i n  J u n e  o f  
24, 1988 ,  d i d  you h a v e  a n y  t e l e p h o n e  communica t ion  w i t h  
h im? 

Answer: None w h a t s o e v e r .  

Q u e s t i o n :  Any f u r t h e r  w r i t t e n  communica t ion?  

Answer: N o t h i n g .  

Q u e s t i o n :  Here a n y t h i n g  f rom anybody  o n  h i s  s t a f f ?  

Answer: N o .  I c o n t a c t e d  h i s  s t a f f  s e v e r a l  times and  
a s k e d  h i s  sec re ta ry  t o  h a v e  him phone m e  and  n e v e r  h e a r d  
from him. 

Q u e s t i o n :  About how many t i m e s ?  

Answer: I s t a r t e d  t o  k e e p  a r e c o r d .  I p r o b a b l y  
c o n t a c t e d  him maybe t e n  t o  f i f t e e n  times. 

Q u e s t i o n :  And t h a t ' s  s i n c e  J u n e ?  
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Answer: T h i s  i s  s i n c e  t h i s  a l l  beg n.  J u  
times t h a t  I had. Every t ime I have  c a l l e d  
r e t u r n e d  my phone c a l l s .  

t d i f f e r e n t  
him h e  n e v e r  

Q u e s t i o n :  O.k., t h i s  l e t t e r  you wrote a t  t h e  end  o f  
Sep tember ,  d i d  y o u r  phone c a l l s  a f t e r  t h a t  l e t t e r  ... d i d  
y o u r  phone c a l l s  a f t e r  t h a t  l e t t e r  i n c r e a s e ,  o r  
d e c r e a s e ,  o r  d i d  t h e y  s t a y  t h e  same? 

Answer: A f t e r  t h e  l e t t e r  i n  September  t o  h i m ,  I t r i e d  
p r o b a b l y  f o u r  o r  f i v e  t imes,  t h e n  I g a v e  u p  and 
compla ined  t o  t h e  F l o r i d a  Bar.  L i n e  9 ,  pg.  5 t o  l i n e  
5 pg. 6. 

On page  s e v e n ,  M s .  Po t te r  r e s p o n d s  t o  q u e s t i o n s  b y  M r .  
B lock ,  a member o f  t h e  committee. 

M r .  B lock:  D o  you know t h e  s t a t u s  o f  t h e  c a s e ?  

Answer: A b s o l u t e l y  n o t .  The l a s t  t h i n g  I r e c e i v e d  was 
t h i s ,  and as  f a r  a s  I know t h e r e  i s  j u s t  d e p o s i t i o n s  
s t i l l  b e i n g  t a k e n .  

M r .  B lock:  Was t h e r e  a case f i l e d  t h a t  you know? 

W i t n e s s :  I d o n ' t  know a n y t h i n g .  A l l  I know i s  e v e r y  
t i m e  I c o n t a c t e d ,  I n e v e r  g o t  a n y  answer .  L i n e s  14-20, 
P9. 7. 

Y e t  o n  page  e i g h t ,  t h e  w i t n e s s  s t a t e s  t h a t  i n  r e s p o n s e  
t o  a q u e s t i o n  from M r .  McGunegle: 

M r .  McGunegle: So a s  f a r  a s  you know, i f  s u i t  h a s  been  
f i l e d ,  and t h e r e  i s  a case h e r e ,  you d o n ' t  know whe the r  
you h a v e  g o t  a t r i a l  coming up n e x t  week o r  i f  i t  h a s  
been  d i s m i s s e d .  

Answer: I d o n ' t  know a n y t h i n g  and d o n ' t  know where t o  
go from h e r e .  I have  had no  c o n t a c t  w i t h  t h i s  a t t o r n e y ,  
h e  d o e s n ' t  r e t u r n  phone c a l l s ,  a l l  I am r e c e i v i n g  i s  
a l o t  o f  l e g a l  p a p e r s  I d o n ' t  r e a l l y  u n d e r s t a n d .  

M r .  McGunegle: You s a i d  a l o t  o f .  You mean j u s t  t h a t  
o n e ?  

Wi tnes s :  T h i s  and  t h e  p r e v i o u s  p a p e r s .  T h i s  i s  t h e  
o n l y  o n e  t h a t  I r e c e i v e d  i n  t h e  p a s t  months .  You have  
t h e  d o c u m e n t a t i o n  the re ,  t h i s  i s  t h e  o n l y  t h i n g  I 
r e c e i v e d  and t h i s  i s  a f t e r  I wrote t o  The F l o r i d a  B a r .  
Pg. 8 ,  l i n e  24 t o  pq. 9 ,  l i n e  13.  

F i n a l l y ,  M s .  P o t t e r  s t a t e d  t h e  r e s p o n s e  t o  q u e s t i o n s  i f  
s h e  made an  a p p o i n t m e n t  o f  a n y t h i n g ,  s h e  t e s t i f i e d  t h a t :  

"Every  t i m e  I s p o k e  t o  t h e  s e c r e t a r y ,  I a s k e d  i f  
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h e  would be i n  and  i f  h e  c o u l d  r e t u r n  my c a l l ,  
and she  s a i d  t h a t  h e  would be i n  t o u c h  w i t h  m e .  
H e  n e v e r  r e t u r n e d  t h e  c a l l s .  

M r ,  Walker :  Bu t  you n e v e r  made a n  a p p o i n t m e n t  t o  see 
him w i t h  h i s  s e c r e t a r y ?  

W i t n e s s :  N o .  

M r .  Walker: Why n o t ?  

W i t n e s s :  I f e l t  i f  h e  d i d n ' t  r e t u r n  my c a l l s ,  h e  
w o u l d n ' t  see m e  e i t h e r  ... L i n e  4- 13, pg.  14.  

A t  t h e  t i m e  t h i s  c a u s e  w a s  p r e s e n t e d  by  t h e  B a r  b e f o r e  

t h e  R e f e r e e ,  on  F e b r u a r y  6 t h ,  1990 ,  M s .  P o t t e r ' s  t e s t i m o n y  had 

c o n t i n u e d  t o  e v o l v e  from h e r  i n i t i a l  s t a t e m e n t  t h a t  s h e  had made 

s e v e r a l  c a l l s  t o  R e s p o n d e n t ' s  o f f i c e .  I n  r e s p o n s e  t o  t h e  q u e s t i o n  

of M r .  McGunegle, 

" M r .  McGunegle: Wha t  e f f o r t s  be tween  J u n e  2 4 t h ,  1988  
and t h e  d a t e  o f  t h a t  l e t t e r  d i d  you u n d e r t a k e  t o  
c o n t a c t  M r .  C o u t a n t ?  

Answer: I had  c o n t i n u a l l y  c a l l e d  h i s  o f f i c e  and  was 
t o l d  t h a t  h e  would r e t u r n  my c a l l .  

Q u e s t i o n :  About  how many t imes a week? 

Answer: S e v e r a l  times a week, f o u r  o r  f i v e  times. I 
would c a l l  and  t h e y  would s a y  h e  would c a l l  m e  back,  b u t  
I d i d n ' t  g e t  a r e t u r n  c a l l .  

Q u e s t i o n :  T h i s  was d u r i n g  a three  month per iod?  

Answer: Y e s ,  s i r ,  

L i n e  14- 24, pg.  7 o f  t h e  t r a n s c r i p t  of p r o c e e d i n g s  

b e f o r e  t h e  Honorab l e  Walter M, C o l b a t h ,  Jr. 

Upon f u r t h e r  q u e s t i o n s ,  s h e  t e s t i f i e d  t h a t :  

Q u e s t i o n :  S u b s e q u e n t  t o  y o u r  Sep t ember  2 7 t h ,  1988 ,  
l e t t e r ,  w h a t  f u r t h e r  communica t ion  d i d  you  have  from 
M r .  C o u t a n t ?  

Answer: None w h a t s o e v e r .  

Q u e s t i o n :  What a t tempts  d i d  you make t o  c o n t a c t  h im?  

-4- 



Answer I phoned and  I wrote t h a t  l e t t e r ,  t h e n  I 
n o t i f i e d  t h e  Bar a b o u t  it. 

Q u e s t i o n :  You wrote t h e  l e t t e r  o f  Sep t ember  2 7 t h ,  
1988? 

Answer: mmm 

Q u e s t i o n :  And a f t e r  t h a t  t i m e ,  a b o u t  how many t i m e s  
and how o f t e n  d i d  you t e l e p h o n e  h i s  o f f i c e ?  

Answer: I p r o b a b l y  o n l y  c o n t a c t e d  h i m  a c o u p l e  t imes 
a f t e r  t h a t  t h e n  I went  t o  t h e  Bar. 
Pg. 7 ,  l i n e  1 4  - pg.  8 l i n e  2 4 .  

On c r o s s - e x a m i n a t i o n ,  t h e  w i t n e s s  t e s t i f i e d  i n  r e s p o n s e  

t o  t h e  f o l l o w i n g  q u e s t i o n ,  

Q u e s t i o n :  N o w ,  t h e n ,  I t h i n k  you  a l s o  n o t e d  t h a t  you  
ca l l ed  s e v e r a l  times a week, each week, and  t h e n  you 
s a i d  f o u r  o r  f i v e  times a week. D o  you r e c a l l  w h i c h  
i s  cor rec t ,  t h e  s e v e r a l  o r  f o u r  o r  f i v e  times? 

Answer: F o u r  o r  f i v e  times. L i n e  2 2 ,  pg .  11 t h r o u g h  
l i n e  3 ,  pg.  1 2 .  

T h i s  t e s t i m o n y  i s  i n c r e d u l o u s  when compared t o  h e r  p r io r  

t e s t i m o n y  b e f o r e  t h e  G r i e v a n c e  C o m m i t t e e  and  i s  i n  d i r e c t  c o n f l i c t  

w i t h  h e r  p r io r  t e s t i m o n y ,  before t h e  G r i e v a n c e  C o m m i t t e e  i n  w h i c h  

s h e  t e s t i f i e d  t h a t  s h e  ca l l ed  a t  f i rs t  s e v e r a l  t imes,  t h e n  maybe 

t e n  t o  f i f t e e n  times. T h i s  t e s t i m o n y  b o t h  before t h e  G r i e v a n c e  

C o m m i t t e e  and  b e f o r e  J u d g e  C o l b a t h ,  was u n d e r  o a t h  and  t h e r e f o r e ,  

i t  i s  p a i n f u l l y  o b v i o u s  t h a t  M s .  P o t t e r  h a s  p e r j u r e d  h e r s e l f ,  t o  

t h e  s u r p r i s e  and  d e t r i m e n t  o f  t h e  Respondent .  

I t  is a p p a r e n t  t h a t  t h i s  t e s t i m o n y  was i n f l a m m a t o r y ,  

d e s i g n e d  t o  i n j u r e  and  damage y o u r  Respondent  a t  a n y  cost ,  

r e g a r d l e s s  of t h e  t r u t h  o r  f a l s i t y  o f  t h e  s t a t e m e n t s .  

Based upon t h a t  t e s t i m o n y ,  and t h e  p r io r  t e s t i m o n y ,  t h e  

Responden t  f i l e d  a Mot ion  fo r  R e h e a r i n g  and  a t t a c h e d  the re to ,  t h e  

a f f i d a v i t s  o f  N o r m a  RUSSO, h i s  s e c r e t a r y  and Bonnie  Strom, w h i c h  
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a f f i d a v i t s  re  at tached and made a p a r t  hereof b y  r e f e r e n c e ,  

t o g e t h e r  w i t h  t h e  Motion f o r  Rehea r ing .  I n  those  a f f i d a v i t s ,  i t  

is u n e q u i v o c a l l y  s t a t e d ,  t h a t  t h e  t e l e p h o n e  records m a i n t a i n e d  by 

t h i s  o f f i c e  i s  a normal  course of b u s i n e s s ,  t h a t  b o t h  s ec re t a r i e s  

went t h r o u g h  t h e  phone r e c o r d s ,  and o u t  o f  a t o t a l  o f  2 ,800 c a l l s  

r e c e i v e d  by t h i s  o f f i c e  d u r i n g  t h a t  p e r i o d  of t i m e ,  Ms. Potter  

c a l l e d  o n  o n l y  o n e  o c c a s i o n .  

T h e r e a f t e r ,  d e s p i t e  t h e  Motion f o r  R e h e a r i n g ,  t h e  

a f f i d a v i t s  i n  s u p p o r t  t h e r e o f ,  and r e f e r e n c e  t o  M s .  P o t t e r ' s  

d i r e c t  c o n f l i c t  i n  h e r  own t e s t i m o n y ,  t h e  R e f e r e e  summar i ly  d e n i e d  

t h e  R e s p o n d e n t ' s  Motion fo r  Rehea r ing .  

The d i s p a r i t y  be tween  M s .  P o t t e r ' s  a l l e g e d  s e v e r a l  c a l l s  

t o  f i f t e e n  c a l l s  t o  f i n a l l y  c a l l s  t h r ee  or  f o u r  times a week 

d u r i n g  a t h r e e  month p e r i o d ,  become so enormous,  i t  d e f i e s  

comprehens ion ,  e s p e c i a l l y  i n  l i g h t  o f  t h e  t r u t h  of t h e  ma t t e r ,  i n  

w h i c h  t h e  R e s p o n d e n t ' s  o f f i c e  r e c e i v e d  o n l y  o n e  c a l l  d u r i n g  t h a t  

t i m e ,  a s  b o r n e  o u t  by  t h e  a f f i d a v i t s  i n  s u p p o r t  o f  t h e  M o t i o n  f o r  

Rehea r ing  . 
I t  is r e s p e c t f u l l y  s u b m i t t e d ,  t h a t  t o  d e n y  t h e  r e h e a r i n g  

i n  l i g h t  of t h e  p e r j u r e d  t e s t i m o n y ,  was i n  e r ror ,  and unde r  Rule  

1 .530 ,  R u l e s  of C i v i l  Procedure ,  a r e h e a r i n g  s h o u l d  have  been  

g r a n t e d  when, " i f  p e r j u r y  w a s  commit ted by  c ruc i a l  w i t n e s s  fo r  

p r e v a i l i n g  p a r t y ,  a new t r i a l  would be ordered." Mahan - v. 

P a r l i a m e n t  I n s .  C o , ,  382 So.2d 402 ( 1 9 8 0 ) .  

S i m u l t a n e o u s  w i t h  t h i s  b r i e f ,  Respondent  i s  a l s o  f i l i n g  

h i s  Motion t o  Supplement  Record, s u b m i t t i n g  copies of n o t i c e s  o f  

h e a r i n g s  s e n t  o u t  by J u d g e  H e r s h e y ' s  o f f i c e  t o  M s .  P o t t e r ,  

c o r r e s p o n d e n c e  from t h e  Respondent  t o  M s .  Po t t e r  and h e r  r e p l y ,  i n  
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which i t  i s  s e t  o u t  and e s t a b l i s h e d  t h a t  Ms. Po t t e r  f a i l e d  t o  

a p p e a r  for  f i n a l  h e a r i n g  i n v o l v i n g  t h i s  v e r y  case,  a g a i n  o n  t h e  

g r o u n d s  t h a t  s h e  d i d  n o t  r e c e i v e  n o t i c e  of t h e  f i n a l  h e a r i n g ,  

w h i c h  n o t i c e  w a s  s e n t  o u t  by  b o t h  t h e  Honorable S t ewar t  H e r s h e y ' s  

o f f i c e  as  w e l l  a s  t h e  o f f i c e  of t h e  Respondent .  

WHEREFORE, i t  i s  r e s p e c t f u l l y  p e t i t i o n e d  t h i s  Honorable  

C o u r t  e n t e r  i t s  Orde r  remanding t h i s  c a u s e  t o  t h e  Referee f o r  

f u r t h e r  p r o c e e d i n g s  and a new t r i a l  i n  l i g h t  o f  t h e  p e r j u r e d  

t e s t i m o n y  of t h e  c o m p l a i n i n g  w i t n e s s .  
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CERTIFICATE OF S E R V I C E  

I HEREBY CERTIFY a c o p y  of t h e  fo rego ing  was f u r n i s h e d  

t o  DAVID G. McGUNEGLE, Bar C o u n s e l ,  T h e  F l o r i d a  Bar ,  8 8 0  N .  Orange 

Avenue ,  S u i t e  2 0 0 ,  O r l a n d o ,  F l o r i d a  3 2 8 0 1 ,  a n d  J O H N  T. BERRY, 

S t a f f  C o u n s e l ,  T h e  F l o r i d a  Bar ,  650 A p a l a c h e e  P a r k w a y ,  

T a l l a h a s s e e ,  F l o r i d a  32399- 2300 ,  t h i s  23 d a y  of May, 1 9 9 0 .  

ANDREW T. COUTANT, P.A. 

A t t o r n e y  fo r  R e s p o n d e n t  
P o s t  O f f i c e  Box 2710  
4 3  East Ocean  B o u l e v a r d ,  
S t u a r t ,  F l o r i d a  34994  
( 4 0 7 )  283- 8250 
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