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STATEMENT OF THE CASE 

Ms. S t a l l  and h e r  c o- d e f e n d a n t s  were c h a r g e d  i n  a 47- 

c o u n t  i n f o r m a t i o n  a l l e g i n g  R I C O ,  h i r i n g  p e r s o n s  t o  d i s t r i b u t e  

o b s c e n e  materials ,  d i s t r i b u t i o n  of o b s c e n e  mov ie s ,  d i s t r i b u t i o n  of 

o b s c e n e  magaz ines ,  d i s t r i b u t i o n  of o b s c e n e  a r t i c les ,  p o s s e s s i o n  of 

o b s c e n e  movies  w i t h  i n t e n t  t o  s e l l  o r  d i s t r i b u t e ,  p o s s e s s i o n  of 

o b s c e n e  i n s t r u m e n t s  w i t h  i n t e n t  t o  s e l l  o r  d i s t r i b u t e ,  and 

p o s s e s s i o n  of o b s c e n e  m a g a z i n e s  w i t h  i n t e n t  t o  s e l l  or d i s t r i b u t e ,  

i n  v i o l a t i o n  of s e c t i o n  847.011, F l o r i d a  S t a t u t e s  (1985)  ; s e c t i o n  

895.03, F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ;  and s e c t i o n  895.04, F l o r i d a  

S t a t u t e s  (1985  and Supp. 1 9 8 6 ) .  These  a c t i v i t i e s  a l l e g e d l y  

o c c u r r e d  f rom September  1 2 ,  1985 ,  t o  March 7 ,  1987 ( R l - 5 4 ) .  

S e v e r a l  p r e t r i a l  m o t i o n s  t o  d i s m i s s  were f i l e d ;  and t h e  t r i a l  c o u r t  

e n t e r e d  a n  order on J a n u a r y  8 ,  1988 ,  g r a n t i n g  t h e  mo t ion  t o  

d i s m i s s  (R57-221, 594- 613) .  I n  i t s  order t h e  t r i a l  c o u r t  d e c l a r e d  

s e c t i o n  847.011, F l o r i d a  S t a t u t e s  (1985)  , u n c o n s t i t u t i o n a l  unde r  

b o t h  t h e  U n i t e d  S ta tes  and F l o r i d a  C o n s t i t u t i o n s ;  found  t h a t  t h e  

combined p r o v i s i o n s  of R I C O  and s e c t i o n  847.011, F l o r i d a  S t a t u t e s  

(1985)  , have  a n  u n c o n s t i t u t i o n a l  c h i l l i n g  effect  upon p r o t e c t e d  

s p e e c h ;  and d e f i n e d  t h e  r e a s o n a b l e  man s t a n d a r d  a p p l i c a b l e  t o  

o f f e n s e s  i n v o l v i n g  o b s c e n e  materials .  

The S t a t e  appealed t h i s  o r d e r  t o  t h e  Second Di s t r i c t  

C o u r t  of Appeal on J a n u a r y  11, 1988;  and t h e  Second Dis t r i c t  C o u r t  

of Appeal r e v e r s e d  t h e  t r i a l  c o u r t  on a l l  t h r e e  areas. Ms. S t a l l  

p e t i t i o n e d  t h i s  c o u r t  t o  r e v i e w  t h e  Second Dis t r i c t  C o u r t  o f  

1 



Appeal 's  o r d e r  u p h o l d i n g  t h e  c o n s t i t u t i o n a l i t y  of s e c t i o n  847.011,  

F l o r i d a  S t a t u t e s  (Supp. 1986 )  and s e c t i o n  895.02,  F l o r i d a  S t a t u t e s  

(1985)  t h r o u g h  s e c t i o n  895.04,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  Review was 

g r a n t e d  on O c t o b e r  1 0 ,  1989 .  

2 



STATEMENT OF THE FACTS 

I n  s u p p o r t  of t h e i r  m o t i o n s  t o  d i s m i s s ,  P e t i t i o n e r s  i n  
1 t h i s  case c a l l e d  two p s y c h i a t r i s t s .  

D r .  Gary Michae l  watched f i v e  f i l m s  which had b e e n  s e n t  

t o  him. H e  watched  one  i n  i s o l a t i o n ,  t h e n  two back t o  back,  t h e n  

t h e  o t h e r  two back t o  back  l a t e r  (R457) .  T h i s  c o v e r e d  a 5-to-7- 

d a y  p e r i o d  (R458) .  D r .  A inswor th  s t a ted  a j u r y  would n o t  b e  a b l e  

t o  wa tch  1 6  of t h e s e  mov ie s  c o n s e c u t i v e l y  as t h e y  would e x p e r i e n c e  

bu rn- ou t .  The more open-minded o r  l i b e r a l  j u r o r  would become b o r e d  

a f t e r  t h e  s econd  f i l m .  The more c o n s e r v a t i v e  j u r o r  would 

e x p e r i e n c e  d i s g u s t ,  a n g e r ,  t h e n  numbness (R458, 4 5 9 ) .  D r .  

A inswor th  i n d i c a t e d  j u r o r s  would n o t  f i n d  much v a l u e  i n  t h e s e  

f i l m s .  H e  f u r t h e r  s t a t e d ,  however ,  t h a t  almost  anybody would f i n d  

pa r t s  of t h e  f i l m s  " p a t e n t l y  o f f e n s i v e "  or p a r t s  t h a t  "appeal t o  

t h e  p r u r i e n t  i n t e r e s t "  (R460, 4 6 1 ) .  F u r t h e r m o r e ,  h e  s t a t e d  t h e r e  

would b e  enough s h o c k i n g  t h i n g s  i n  t h e  f i l m s  t h a t  a P o l k  County  

j u r y  would n o t  b e  able t o  v i e w  t h e  f i l m s  o b j e c t i v e l y  and a f a i r  

t r i a l  would be i m p o s s i b l e  (R461-462) . I n  d e t e r m i n i n g  p r u r i e n t  

i n t e r e s t ,  D r .  A inswor th  s t a t e d ,  as  a p h y s i c i a n ,  s e x u a l  a c t i v i t y  is 

h e a l t h y  as l o n g  as t h e r e  was n o  p h y s i c a l  i n j u r y  t o  t h e  par t ies .  

I f  t h e r e  was d e s t r u c t i v e  a c t i v i t y ,  t h a t  would b e  p r u r i e n t .  These  

mov ie s ,  u s i n g  t h a t  d e f i n i t i o n ,  d i d  n o t  appeal t o  p r u r i e n t  i n t e r e s t  

0 

'The S t a t e m e n t  of t h e  Facts s e t  f o r t h  by t h e  A t t o r n e y  
G e n e r a l ' s  o f f i c e  i n  t h e  i n i t i a l  b r i e f  b e f o r e  t h e  Second D i s t r i c t  
C o u r t  of Appeal is b a s i c a l l y  complete. Unde r s igned  c o u n s e l  h a s  
b a s i c a l l y  r e s u b m i t t e d  t h e s e  same fac t s  w i t h  a f e w  minor  c h a n g e s  o r  
add it i o n s .  a 3 



i n  t h e  m e d i c a l  s e n s e  (R463) . When q u e s t i o n e d  a b o u t  p s y c h o l o g i c a l  

damage t o  t h e  j u r o r s  from v i e w i n g  t h e  f i l m s ,  D r .  A inswor th  

i n d i c a t e d  p e r s o n s  w i t h  p s y c h i a t r i c  h i s t o r i e s  and p e r s o n s  w i t h  

s t r o n g  r e l i g i o u s  h i s t o r i e s  or h i s t o r i e s  of d e p r e s s i o n  would n o t  b e  

good c a n d i d a t e s  t o  v i e w  t h e s e  f i l m s  (R464) .  D r .  A inswor th  c o u l d  

n o t  s a y  i f  i t  was p o s s i b l e  t o  e l i m i n a t e  s u c h  people from t h e  j u r y  

n o t i n g  t h a t  i t  was p o s s i b l e  t h a t  a j u r o r  m i g h t  t r y  t o  c o v e r  u p  a 

p s y c h o l o g i c a l  background  t h a t  would i n t e r f e r e  w i t h  t h a t  j u r o r  b e i n g  

f a i r  and impar t ia l  (R464, 4 6 5 ) .  The d o c t o r  o p i n e d  t h e  d e f e n d a n t s  

c o u l d  g e t  a f a i r e r  t r i a l  i f  t h e  j u r o r s  had a l o n g  p e r i o d  of t i m e  

o v e r  which t o  wa tch  t h e  numerous f i l m s  (R465) .  

D r .  A inswor th  f u r t h e r  t e s t i f i e d  t h a t  s e x u a l l y  e x p l i c i t  

f i l m s  are used  i n  v a r i o u s  forms of p s y c h o t h e r a p y  (R466) .  A f t e r  

d e f i n i n g  a r t i s t i c  and l i t e r a r y  v a l u e  as  a v a l u e  which l i v e s  beyond 

t h e  maker, t h e  d o c t o r  i n d i c a t e d  t h e  f i l m s  d i d  n o t  have  t r a d i t i o n a l  

l i t e r a r y  v a l u e ,  i .e., p l o t ,  s t o r y  l i n e ,  s u s p e n s e ,  drama (R467-469).  

The w i t n e s s  s ta ted  t h e  f i l m s  had v a l u e  i n  t h a t  t h e y  were a n  

improvement o v e r  e ro t ic  mov ie s  of t e n  y e a r s  ago .  T h e r e  was a l s o  

a " k ind  of p s y c h o l o g y  l e s s o n "  i n  one  of t h e  movies  (R469) .  D r .  

A i n s w o r t h ' s  b o t t o m- l i n e  o p i n i o n  was it would b e  e x t r e m e l y  d i f f i c u l t  

t o  seat  a f a i r  and impar t ia l  j u r y  and e x t r e m e l y  d i f f i c u l t  fo r  t h e  

j u r y  t o  r ema in  s o  a f t e r  v i e w i n g  1 6  v i d e o  tapes (R470) .  

On c r o s s- e x a m i n a t i o n ,  D r .  A inswor th  s t a t e d  t h a t  f o r  t h e  

most open-minded j u r o r  boredom would se t  i n  as t h e  mov ie s  a re  

r e p e t i t i v e .  Some m i g h t  o b s e r v e  s c i e n t i f i c  or a r t i s t i c  v a l u e  a t  

t h i s  s t a g e ,  b u t  o t h e r s  may t u r n  t h e m s e l v e s  o f f  and look a t  t h e  

4 



movies  w i t h  g l a z e d  e y e s .  A t  t h a t  p o i n t  t h e y  would n o t  b e  s e e i n g  

t h e  movie a t  a l l  (R471, 4 7 2 ) .  T h e r e  r e a l l y  was n o  way, i n  t h e  

d o c t o r ' s  o p i n i o n ,  of knowing how a j u r o r  would react b e f o r e h a n d  

(R471, 4 7 2 ) .  D r .  A inswor th  s ta ted a n  a v e r a g e ,  normal  j u r o r  would 

b e  a b l e  t o  a p p l y  t h e  s t a n d a r d s  f o r  o b s c e n i t y  t o  t h e s e  v i d e o  tapes; 

however ,  t h e r e  would b e  some e x c e p t i o n s  w i t h  e a c h  f i l m  d e p e n d i n g  

on t h e  i n d i v i d u a l  j u r o r  (R474) .  

Upon q u e s t i o n i n g  by t h e  c o u r t ,  D r .  A inswor th  i n d i c a t e d  

p r o s p e c t i v e  j u r o r s  s h o u l d  b e  q u e s t i o n e d  c o n c e r n i n g  b e i n g  o f f e n d e d  

by s e x u a l l y  e x p l i c i t  p i c t u r e s .  They s h o u l d  a l s o  b e  q u e s t i o n e d  on  

s e x u a l  a t t i t u d e s ,  s e x u a l  crimes and r e l i g i o u s  b e l i e f s  (R474, 4 7 5 ) .  

The q u e s t i o n s  s h o u l d  b e  d e s i g n e d  t o  see i f  p r o s p e c t i v e  j u r o r s  have  

p r e j u d i c e s  on s u b j e c t s  c o v e r e d  i n  t h e  f i l m s- - f o r  example ,  

i n t e r r a c i a l  sex (R475, 4 7 6 ) .  

When, a s k e d  by t h e  p r o s e c u t o r  i f  t h e  f i l m s  appeal t o  

o n e ' s  p r u r i e n t  i n t e r e s t ,  D r .  A inswor th  answered  by s a y i n g  e ro t i c  

i n t e r e s t .  The doc tor  added h e  e n j o y e d  o n e  of  t h e  f i l m s ;  t h e r e  were 

a t t r a c t i v e ,  a t h l e t i c  actors.  D r .  A inswor th  a g a i n  s t a t ed  h e  found  

some p s y c h o l o g i c a l  f ac tors  i n  a f i l m  (R479-482).  The w i t n e s s  

s e v e r a l  times changed  p r u r i e n t  i n t e r e s t  t o  s e x u a l  i n t e r e s t  (R483) . 
H e  s t a ted  t h e  f i l m s  d o  have  s c e n e s  t h a t  would be s h o c k i n g  i n  

i s o l a t i o n  (R484) . D r .  A inswor th  i n d i c a t e d  a j u r y  c o u l d  b e  selected 

t h a t  would n o t  be p s y c h o l o g i c a l l y  damaged by w a t c h i n g  t h e s e  mov ie s  

(R486) . The d o c t o r  s t a t e d  i t ' s  p o s s i b l e  t o  g e t  a j u r y  t o  a p p l y  t h e  

proper s t a n d a r d s  f o r  o b s c e n i t y  i f  t h e y  d i d  n o t  have  t o  wa tch  s o  

many tapes a t  o n e  t i m e  (R487, 4 8 8 ) .  
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D r .  Thomas McClane was a l s o  c a l l e d  by t h e  d e f e n s e .  D r .  

McClane t e s t i f i e d  h e  watched  f i v e  (5)  f i l m s  o v e r  s e v e r a l  d a y s ;  t h i s  

was d u e  t o  t i m e  p r e s s u r e s  and boredom (R490, 4 9 1 ) .  H e  s t a t e d  it 

migh t  b e  poss ib le  t o  sea t  a j u r y ,  b u t  h e  had d o u b t s  (R492) .  The 

f ac t  t h a t  t h e  mov ie s  would b e  v iewed i n  a g r o u p  w i t h  s t r a n g e r s  and 

b o t h  s e x e s  would i n c r e a s e  t h e  d i scomfor t  f a c to r  (R493) .  The 

d i s c o m f o r t  c o u l d  b e  min imized  by a more t h e a t e r - l i k e  s e t t i n g  w i t h  

t h e  j u r o r s  s e p a r a t e d  by s e v e r a l  sea ts  (R494) .  The i d e a l  would be 

t o  have  s e v e r a l  d a y s  be tween  movies  (R494) .  D r .  McClane i d e n t i f i e d  

t h r e e  fac tors  h e  b e l i e v e d  would w o r k  a g a i n s t  a f a i r  t r i a l :  (1) t h e  

number of  movies ;  ( 2 )  p e r s o n a l  b i a s  b r o u g h t  by e a c h  i n d i v i d u a l  

j u r o r ;  and ( 3 )  prob lems  i n v o l v e d  w i t h  a mixed- sex- viewing of  t h e  

f i l m s  (R495) D r .  McClane a l s o  s t a t e d  h e  d i d  n o t  b e l i e v e  t h e r e  

would b e  any  p s y c h o l o g i c a l  damage d o n e  t o  j u r o r s  who are r e a s o n a b l y  

normal  p s y c h o l o g i c a l l y  by v i e w i n g  t h e s e  movies  (R495, 4 9 6 ) .  The 

o n l y  pract ical  way of s c r e e n i n g  p o t e n t i a l  j u r o r s  would b e  t o  a s k  

t h e  k i n d  of p o i n t e d  q u e s t i o n s  s u g g e s t e d  by D r .  A inswor th  (R496) .  

To t h e  d o c t o r ' s  knowledge,  none of t h e s e  f i l m s  had b e e n  used  i n  

p s y c h o t h e r a p y ,  b u t  s imi lar  t y p e  f i l m s  are used  f o r  s e x u a l  

c o u n s e l i n g  (R496, 4 9 7 ) .  The d o c t o r  s t a t e d  t h e s e  mov ie s  would 

appeal t o  p r u r i e n t  i n t e r e s t  f o r  someone who is o b s e s s e d  w i t h  forms 

of s e x u a l i t y  (R497-499, 509,  5 2 0 ) .  The d o c t o r  t e s t i f i e d  some 

r e a s o n a b l e  men and women c o u l d  f i n d  a r t i s t i c  v a l u e  i n  t h e s e  f i l m s .  

D r .  McClane s t a t e d  t h e  d e f e n d a n t s  c o u l d  p o s s i b l y  g e t  a f a i r  t r i a l ,  

b u t  it would be d i f f i c u l t  (R500, 517- 518) .  I n  h i s  o p i n i o n ,  

however ,  h e  b e l i e v e d  t h a t  t h e  d e f e n d a n t s  p r o b a b l y  c o u l d  n o t  r e c e i v e  
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a f a i r  t r i a l  (R501) .  On cross e x a m i n a t i o n  D r .  McClane s t a t e d  t h a t  

p o s s i b l e  b i a s  f o r  or a g a i n s t  t h e  d e f e n d a n t s  m i g h t  c a n c e l  o u t  t h e  

p r e j u d i c e ,  b u t  t h i s  a v e r a g i n g  o u t  a s sumes  t h e  i d e a l  t r u l y  

r e p r e s e n t a t i v e  jury--which is h a r d l y  e v e r  a c h i e v e d  (R507, 5 0 8 ) .  

The S t a t e  c a l l e d  as  a w i t n e s s ,  W i l l i a m  George  Rremper, 

a c l i n i c a l  p s y c h o l o g i s t  p r a c t i c i n g  i n  Bartow (R524) . D r .  Rremper 

v iewed t h e  f i v e  f i l m s  w i t h i n  a w e e k ,  two were v iewed o n e  d a y ,  a 

t h i r d  two d a y s  l a t e r  and t h e n  one  e a c h  d a y  s u b s e q u e n t l y  (R525) .  

D r .  Kremper a l s o  stated v i e w i n g  t h e  f i l m s  i n  a d a r k e n e d  room would 

r e d u c e  s e l f - c o n s c i o u s n e s s  (R537) .  The w i t n e s s  o p i n e d ,  i n  r e s p o n s e  

t o  whe the r  a j u r y  v i e w i n g  1 6  s e x u a l  e x p l i c i t  f i l m s  c o u l d  e n t e r  a 

f a i r  and impart ial  v e r d i c t ,  t h a t  t h e  v i e w i n g  of s o  many of  t h e s e  

v i d e o s  would t e n d  t o  m a k e  what  one  b e l i e v e d  t o  be uncommon more 

common, t h u s  d e v e l o p i n g  a more f a v o r a b l e  b i a s  f o r  t h e  d e f e n s e  

(R526, 527) . D r .  Hremper a l s o  s t a t e d  t h e r e  would b e  a c e r t a i n  
0 

segment  of t h e  p o p u l a t i o n  whose e f f o r t s  t o  c u r t a i l  s u c h  f i l m s  would 

b e  s t r e n g t h e n e d  by s u c h  v i e w i n g .  Thus,  it would be poss ib le  t o  

g e t  a f a i r  t r i a l  (R527) .  I n  a t y p i c a l  jury- room s e t t i n g ,  a j u r o r  

would b e  s e l f - c o n s c i o u s  and a n x i o u s  d u e  t o  t h e  t y p e  of materials  

b e i n g  v iewed and e x p o s i n g  o n e ' s  r e a c t i o n s  t o  t h e  materials  (R529, 

5 3 0 ) .  The number of people t r a u m a t i z e d  from w a t c h i n g  t h e s e  f i l m s  

would b e  v e r y  small (R530) .  One of t h e  q u e s t i o n s  p o t e n t i a l  j u r o r s  

s h o u l d  be asked  i s  how t h e y  f e e l  a b o u t  v i e w i n g  h o u r s  of s e x u a l l y  

e x p l i c i t  mater ia ls  (R533-534). A d d i t i o n a l l y ,  t h e y  s h o u l d  b e  asked 

a b o u t  pas t  h i s t o r y  of s e x u a l  a b u s e  (R534-535) . P r o s p e c t i v e  j u r o r s  

s h o u l d  a l s o  be q u e s t i o n e d  c o n c e r n i n g  r e l i g i o u s  b e l i e f s  (R536) .  The 

7 



d o c t o r  s t a t e d  f i l m s  used  i n  s e x u a l  

from t h e  o n e s  i n v o l v e d  h e r e  i n  t h a t  
0 

c a r i n g ,  t o u c h i n g ,  etc. (R538) . T h e  

t h e r a p y  t e n d  t o  b e  d i f f e r e n t  

t h e  former would d i s p l a y  more 

f i l m  c o n c e r n i n g  i n c e s t  would 

p r o b a b l y  n o t  be b e n e f i c i a l  i n  a c l i n i c a l  s e t t i n g  and h a s  t h e  

p o t e n t i a l  t o  b e  h a r m f u l .  Those f i l m s  showing sodomy c o u l d  b e  u sed  

i n  a c l i n i c a l  s e t t i n g  (R539) .  When a s k e d  a b o u t  s e r i o u s  a r t i s t i c  

v a l u e ,  D r .  Kremper i n d i c a t e d  t h e  f i l m s  had v a l u e  t o  p e r s o n s  

i n t e r e s t e d  i n  eroticism b u t  no  moral v a l u e  (R540-542).  A l though  

s p e c u l a t e d  t h a t  t h e  a v e r a g e  man would n o t  f i n d  much i n  t h e  way of 

a r t i s t i c  v a l u e  (R544) , h e  f e l t  t h a t  t h e  a t t r a c t i v e  p a r t i c i p a n t s  

made t h i s  a v e r y  h i g h l y  i n d i v i d u a l i z e d  k i n d  of judgment  c a l l  

(R540) . The d o c t o r  f u r t h e r  o p i n e d  t h e  a v e r a g e  p e r s o n  would n o t  

have  a p r u r i e n t  i n t e r e s t  i n  t h e  f i l m s ,  b u t  many p e o p l e  would b e  

o f f e n d e d  (R544-547, 558,  5 5 9 ) .  The d o c t o r  d i d  a d m i t  t h a t  a n  

i n i t i a l l y  impart ial  j u r o r  may become biased a f t e r  s e v e r a l  d a y s  and 

s e v e r a l  f i l m s  (R550, 5 5 1 ) .  

0 

On c r o s s- e x a m i n a t i o n ,  t h e  d o c t o r  t e s t i f i e d  some 

i n d i v i d u a l s  would b e  d i s g u s t e d  w i t h  p a r t s  of t h e  f i l m s  (R560) .  The 

p o t e n t i a l  would be t h e r e  f o r  p r e j u d i c e  a g a i n s t  t h e  makers, 

e x h i b i t o r s ,  etc.,  of t h e  movies  (R560, 5 6 1 ) .  D r .  Kremper s t a t e d  

i t  is p o s s i b l e  f o r  a j u r y  t o  se t  a s i d e  p r e j u d i c e s  and f a i r l y  a p p l y  

t h e  o b s c e n i t y  s t a n d a r d s ,  a l t h o u g h  i t  would be d i f f i c u l t  (R562) .  
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SUMMARY OF THE ARGUMENT 

The f o l l o w i n g  r e a s o n s  j u s t i f y  t h e  t r i a l  c o u r t ' s  

c o n c l u s i o n  t h a t  F l o r i d a ' s  o b s c e n i t y  s t a t u t e  and t h e  RICO s t a t u t e  

as  i t  appl ies  t o  o b s c e n i t y  is u n c o n s t i t u t i o n a l :  (1) The s t a t u t e s  

v i o l a t e  F l o r i d a ' s  c o n s t i t u t i o n a l  r i g h t  t o  p r i v a c y .  I f  one  c a n  

possess o b s c e n e  materials i n  o n e ' s  own home, F l o r i d a  h a s  t h e  r i g h t  

t o  protect  t h e  i n d i v i d u a l ' s  r i g h t  t o  a c q u i r e  o b s c e n e  materials;  and 

t h e  S t a t e  h a s  n o  c o m p e l l i n g  i n t e r e s t s  a t  s take  t o  o v e r r i d e  t h a t  

r i g h t .  ( 2 )  The s t a t u t e  is  v a g u e  i n  t h a t  i t  would a p p l y  t o  e v e n  

"R" r a t e d  mov ie s ,  t h e  U n i t e d  S t a t e s  Supreme C o u r t  h a s  been  u n a b l e  

t o  set  f o r t h  a b r i g h t  l i n e  t es t  of o b s c e n i t y ,  and r e c e n t  U n i t e d  

States  Supreme C o u r t  case law p o i n t s  o u t  t h a t  t h e  t e s t  f o r  

v a g u e n e s s  is  t h e  e s t a b l i s h m e n t  o f  min imal  g u i d e l i n e s  t o  g o v e r n  law 

0 enforcement- - a t es t  t h a t  F l o r i d a ' s  s t a t u t e  d o e s  n o t  meet. ( 3 )  

R e c e n t  l e g i s l a t i v e  c h a n g e s  i n  t h e  s t a t u t e  have  a l t e r e d  t h e  

s t a n d a r d s  t o  t h e  o b s c e n i t y  t es t  a s  se t  f o r t h  i n  U n i t e d  S t a t e s  

Supreme C o u r t  d e c i s i o n s  t o  t h e  p o i n t  where  F l o r i d a ' s  s t a n d a r d s  d o  

n o t  comply w i t h  t h e  U n i t e d  S t a t e s  Supreme C o u r t  d e c i s i o n s .  

F l o r i d a ' s  r e c e n t  s t a t u t e  d o e s  n o t  have  t h e  community s t a n d a r d  i n  

one  of t h e  p r o n g s  as r e q u i r e d  by U n i t e d  S t a t e s  Supreme C o u r t  

d e c i s i o n s .  T h i s  d e l e t i o n  is a f a t a l  one  t o  t h e  s t a t u t e .  ( 4 )  The 

RICO s t a t u t e  r e d u c e s  t h e  l e v e l  o f  s c i e n t e r  t o  t h a t  of s t r i c t  

l i a b i l i t y  i n  c a r r y i n g  o b s c e n e  mater ia ls ,  and s t r i c t  l i a b i l i t y  i n  

place of actual knowledge of t h e  c o n t e n t  of o b s c e n e  materials  c a n  

n e v e r  b e  t h e  s t a n d a r d .  ( 5 )  The e x c e s s i v e  pun i shmen t  t h a t  t u r n s  
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a misdemeanor i n t o  a f i r s t - d e g r e e  f e l o n y  w i t h  mandatory  p r i s o n  

t i m e  as  r e q u i r e d  by t h e  g u i d e l i n e s  v i o l a t e s  t h e  c r u e l  and u n u s u a l  

pun i shmen t  p r o v i s i o n s  of t h e  E i g h t h  Amendment, U n i t e d  S ta tes  

C o n s t i t u t i o n .  (6) L a s t  b u t  n o t  l e a s t ,  a c o m b i n a t i o n  of t h e  low 

l e v e l  of s c i e n t e r ,  t h e  e x c e s s i v e  pun i shmen t  and t h e  v a g u e  t es t  a l l  

combine t o  have  a c h i l l i n g  effect  on t h e  F i r s t  Amendment inasmuch 

as i t  r e s u l t s  i n  s e l f - c e n s o r s h i p ,  

The S t a t e  a l s o  a t t a c k e d  t h e  r e a s o n a b l e  man r u l i n g  made 

by t h e  t r i a l  c o u r t .  I f  t h i s  case g o e s  t o  t r i a l ,  t h e  p e t i t i o n e r s  

have  a r i g h t  t o  c a l l  e x p e r t s  and l a y  p e r s o n s  t o  ass is t  t h e  j u r y  i n  

d e t e r m i n i n g  whe the r  a w o r k ,  as a whole ,  h a s  a l i t e r a r y ,  a r t i s t i c ,  

s c i e n t i f i c  or p o l i t i c a l  v a l u e  t o  t h e  r e a s o n a b l e  man, Such 

t e s t i m o n y  is n e c e s s a r y  i n  t h a t  t h e  a v e r a g e  j u r o r  would n o t  have  

s u c h  knowledge i n  a l l  of t h e s e  areas. P l a c i n g  t h e  b u r d e n  on t h e  

S ta te  t o  p r o v e  t h a t  a w o r k  h a s  n o  v a l u e  is  proper inasmuch a s  w e  

are d e a l i n g  w i t h  a n  o b j e c t i v e  s t a n d a r d .  T h i s  b u r d e n  is n e c e s s a r y  

i n  o r d e r  t o  p r e v e n t  a n  a r b i t r a r y  e n f o r c e m e n t  of t h e  l a w .  
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ARGUMENT 

ISSUE I 

D I D  THE SECOND DISTRICT COURT OF 
APPEAL ERR I N  DECLARING SECTION 

CONSTITUTIONAL 3 
8 4 7 . 0 1 1 ,  F L O R I D A  STATUTE,  

Before P e t i t i o n e r  TOMMIE L .  STALL b e g i n s  h e r  a rgumen t  on  

t h i s  i s s u e  and t h e  s u b s e q u e n t  i s s u e s ,  i t  is t o  be n o t e d  t h a t  

e x t e n s i v e  m o t i o n s  w i t h  s u p p o r t i n g  case law were f i l e d  by Co- 

P e t i t i o n e r s '  c o u n s e l  i n  t h i s  case. T h e s e  m o t i o n s  were a d o p t e d  by 

Ms. S t a l l  (R366) and s h e  c o n t i n u e s  t o  s o  a d o p t  t h e s e  m o t i o n s  f o r  

t h e  p u r p o s e  of t h i s  b r i e f .  I n  a d d i t i o n ,  M s .  S t a l l  a d o p t s  a n y  and 

a l l  a r g u m e n t s  made by  c o u n s e l  f o r  t h e  c o - p e t i t i o n e r s  i n  t h i s  case 

i n  t h e i r  i n i t i a l  b r i e f  as t h e y  may a p p l y  t o  h e r  case. 

A. The R i g h t  t o  P r i v a c y .  

The S t a t e  i n i t i a l l y  a r g u e d  t o  t h e  t r i a l  c o u r t  and  Second 

Dis t r ic t  C o u r t  of Appeal t h a t  t h e  P e t i t i o n e r s - - i n c l u d i n g  Ms. 

S t a l l - - h a v e  no  s t a n d i n g  t o  claim t h e  r i g h t  t o  p r i v a c y  as  s e t  f o r t h  

i n  Art ic le  I ,  s e c t i o n  23 ,  of t h e  F l o r i d a  C o n s t i t u t i o n .  The Second 

D i s t r i c t  C o u r t  of Appeal c o n s i d e r e d  t h e  i s s u e  and  h e l d  t h a t  t h e  

P e t i t i o n e r s  d i d  h a v e  s t a n d i n g  : 

W e  r e c o g n i z e  t h a t  c o n s t i t u t i o n a l  r i g h t s  a re  
p e r s o n a l  i n  n a t u r e  and g e n e r a l l y  may n o t  be 
asserted v icar i o u s l y  . B r o a d r i c k  V .  

L.Ed.2d 8 3 0 ( 1 9 7 3 ) ;  S a n s t r  om v .  L e a d e r ,  370 
So.2d 3 (F la .  1 9 7 9 ) .  T h i s  r e s t r i c t i o n ,  
however ,  is s u b j e c t  t o  l i m i t e d  e x c e p t i o n s  when 
f i r s t  amendment r i g h t s  are i n v o l v e d  and  where  
i n d i v i d u a l s  who a re  n o t  pa r t i e s  t o  a n  a c t i o n  
s t a n d  t o  l o s e  by  i t s  outcome b u t  h a v e  n o  
e f f e c t i v e  a v e n u e  t o  p r e s e r v e  t h e i r  r i g h t s .  
B r o a d r i c k .  See a l s o ,  E i s e n s t a d t  v .  B a i r d ,  405 

Oklahoma 4 1 3  U . S .  601 ,  93 S e c t .  2908 ,  37  
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U.S. 438,  92 S . C t .  1 0 2 9 ,  3 1  L.Ed.2d 349  ( 1 9 7 2 ) ;  
NAACP V .  Alabama, 357 U.S. 449,  7 8  S . C t .  1 1 6 3 ,  
2 L.Ed.2d 1 4 8 8  (1958)  . The c o n c e p t  of 
v i c a r i o u s  s t a n d i n g  h a s  b e e n  a p p l i e d  
s p e c i f i c a l l y  i n  t h e  r i g h t  of p r i v a c y  area t o  
permit a p a r t y  t o  asser t  t h e  c o n s t i t u t i o n a l  
r i g h t s  of a n o t h e r .  m E i s e n s t a d t  : G r  i s w o l d  
V .  C o n n e c t i c u t ,  3 8 1  U.S.  479,  8 5  S.Ct. 1 6 7 8 ,  
1 4  L.Ed.2d 510 ( 1 9 6 5 ) .  The F l o r i d a  c o u r t s  h a v e  
r e c o g n i z e d  t h i s  e x c e p t i o n  t o  t h e  g e n e r a l  r u l e s  
of s t a n d i n g  where  e n f o r c e m e n t  o f  a c h a l l e n g e d  
r e s t r i c t i o n  would a d v e r s e l y  a f fec t  t h e  r i g h t s  
of i n d i v i d u a l s  who are n o t  par t ies  t o  t h e  
l a w s u i t  b u t  have  n o  e f f e c t i v e  a v e n u e  of 
p r e s e r v i n g  t h e i r  r i g h t s  t h e m s e l v e s .  See S t a t e  
V .  S a i e z  , 489 So.2d 1 1 2 5 ,  1227  n.2 (Fla.  1 9 8 6 ) ;  
Hiadon v .  M e t r o D o l i t a n  Dade Co u n t v ,  446 So.2d 
203,  207 ( F l a .  3d DCA 1 9 8 4 ) .  S i n c e  s e c t i o n  
841 .011 (1 )  (a )  p r o h i b i t s  d i s t r i b u t i o n  of o b s c e n e  
materials,  t h e  c u s t o m e r  whose p r i v a c y  r i g h t s  
c o u l d  p o s s i b l y  be v i o l a t e d  by  t h e  s t a t u t e  a re  
n o t  s u b j e c t  t o  p r o s e c u t i o n  a n d ,  c o n s e q u e n t l y ,  
t h e y  have  n o  e f f e c t i v e  avenue  of p r e s e r v i n g  
t h e i r  r i g h t s .  &g E i s e n s t a d t .  I n  a d d i t i o n ,  
e n f o r c e m e n t  of t h e  s t a t u t e  w i l l  " m a t e r i a l l y  
impair" t h e  a b i l i t y  of  t h e  appellees'  c u s t o m e r s  
t o  o b t a i n  t h e  materials  which  t h e  appellees are 
p r o h i b i t e d  from d i s t r i b u t i n g  u n d e r  s e c t i o n  
847 .011(1)  ( a ) .  m E i s e n s t a d t ;  Gr iswol  d .  W e ,  
t h e r e f o r e ,  f i n d  t h a t  t h e  appellees h a v e  
s t a n d i n g  t o  asser t  a r i g h t  of p r i v a c y  claim on  
b e h a l f  of t h e i r  c u s t o m e r s  i n  t h i s  case. 

S t a t e  v .  Lonq,  544 So.2d 219 a t  221 ,  222 (F la .  2d DCA 1 9 8 9 ) .  I n  

a d d i t i o n ,  P e t i t i o n e r  would p o i n t  o u t  t h a t  E i s e n s t a  d t  was r e c e n t l y  

r e l i e d  upon by t h e  Supreme C o u r t  of Hawaii i n  S t a t e  v .  K a m ,  7 4 8  

P.2d 372 ( H a w a i i  1 9 8 8 ) .  I n  t h e  c o u r t  h e l d  t h a t  c lerks  a t  a n  

a d u l t  b o o k s t o r e  had s t a n d i n g  t o  a s se r t  p r i v a c y  r i g h t s  of t h e i r  

c u s t o m e r s  t o  p u r c h a s e  s e x u a l l y  e x p l i c i t  a d u l t  mater ia ls .  R e l y i n g  

on E i s e n s t a d t ,  n o t e s  t h a t  t h e  b u y e r s  of p o r n o g r a p h y  are u s u a l l y  

n e v e r  c h a r g e d  a n d ,  t h e r e f o r e ,  c a n n o t  g e n e r a l l y  r a i se  t h e  p r i v a c y  

i s s u e .  The same r e a s o n i n g  a p p l i e d  i n  was p r o p e r l y  u t i l i z e d  i n  
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t h i s  case by t h e  Second D i s t r i c t  C o u r t  of Appeal. 

Tu rn ing  t o  t h e  a c t u a l  i s s u e  i n v o l v i n g  t h e  r i g h t  t o  

p r i v a c y  as s e t  f o r t h  i n  t h i s  case, two i s s u e s  ar ise:  (1) d o e s  

A r t i c l e  I ,  s e c t i o n  23 ,  a p p l y  t o  t h e  o b s c e n i t y  s t a t u t e ;  and ( 2 )  i f  

i t  d o e s  a p p l y ,  d o e s  t h e  S t a t e  have  a c o m p e l l i n g  i n t e r e s t  t o  

o v e r r i d e  t h e  r i g h t  t o  p r i v a c y .  The Second D i s t r i c t  C o u r t  of Appeal 

h e l d  t h a t  F l o r i d a ' s  C o n s t i t u t i o n a l  p r i v a c y  p r o v i s i o n  d i d  n o t  a p p l y  

b e c a u s e  t h e r e  was n o  e x p e c t a t i o n  of p r i v a c y  f o r  c u s t o m e r s  a c q u i r i n g  

a l l e g e d l y  o b s c e n e  materials a t  a p u b l i c  commercial e s t a b l i s h m e n t  

s u c h  as  t h e  one  where  Ms. S t a l l  worked a t .  The r e a s o n a b l e  

e x p e c t a t i o n  of p r i v a c y  q u e s t i o n ,  however , s h o u l d  n o t  b e  c o n f u s e d  

w i t h  t h e  e x p e c t a t i o n  of  p r i v a c y  used  i n  d e c i d i n g  s t a n d i n g  on m o t i o n  

t o  s u p p r e s s  cases. I t  i s  n o t  t h e  same p r i v a c y  q u e s t i o n  t h a t  i s  

used  t o  d e t e r m i n e  w h e t h e r  or n o t  t h e  po l i ce  c a n  s e a r c h  y o u r  car ,  

y o u r  home, you r  f r i e n d ' s  car ,  y o u r  f r i e n d ' s  home. The r e a s o n a b l e  

e x p e c t a t i o n  of p r i v a c y  f o r  p u r p o s e s  of Art ic le  I ,  S e c t i o n  23 of t h e  

F l o r i d a  C o n s t i t u t i o n  is much b r o a d e r .  

I n  Winf i e l d  v .  D i v i s i o n  of Pa r i- Mutua l  W a s e r i n s  , 477 

So.2d 544 (Fla.  1 9 8 5 ) ,  t h i s  C o u r t  f i r s t  a d d r e s s e d  t h e  i s s u e .  

S t a t i n g  t h a t  t h e  t h r e s h o l d  q u e s t i o n  b e f o r e  s e c t i o n  23 c a n  be 

a p p l i e d  is  t h e  e x i s t e n c e  of a r e a s o n a b l e  e x p e c t a t i o n  of p r i v a c y ,  

t h i s  C o u r t  went  on t o  d e f i n e  or d e l i n e a t e  t h i s  e x p e c t a t i o n  of 

p r i v a c y .  F a c t u a l l y ,  t h e  case d e a l t  w i t h  f i n a n c i a l  i n s t i t u t i o n  

r e c o r d s ;  and a l t h o u g h  t h e  U n i t e d  S t a t e s  Supreme C o u r t  had r e f u s e d  

t o  f i n d  s u c h  papers t o  b e  w i t h i n  t h e  zone  of p r i v a c y  p r o t e c t e d  by 

t h e  F o u r t h  Amendment of t h e  U n i t e d  S ta tes  C o n s t i t u t i o n ,  t h i s  C o u r t  
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found  a l e g i t i m a t e  e x p e c t a t i o n  of p r i v a c y  i n  f i n a n c i a l  i n s t i t u t i o n  

records t o  e x i s t .  The d i f f e r e n c e  i n  t h e  two r e s u l t s  was t h a t  t h e  

s t a tes ,  n o t  t h e  f e d e r a l  gove rnmen t ,  were t o  d e c i d e  how and t o  wha t  

e x t e n t  t h e  r i g h t  t o  p r i v a c y  would b e  p r o t e c t e d ;  and F l o r i d a ,  v i a  

s e c t i o n  23,  had o p t e d  f o r  more p r o t e c t i o n  from g o v e r n m e n t a l  

i n t r u s i o n .  " S i n c e  t h e  people of t h i s  s t a t e  e x e r c i s e d  t h e i r  

p r e r o g a t i v e  and e n a c t e d  a n  amendment t o  t h e  F l o r i d a  C o n s t i t u t i o n  

which  e x p r e s s l y  and s u c c i n c t l y  p r o v i d e s  f o r  a s t r o n g  r i g h t  of 

p r i v a c y  n o t  found  i n  t h e  U n i t e d  S ta tes  C o n s t i t u t i o n ,  it c a n  o n l y  

b e  c o n c l u d e d  t h a t  t h e  r i g h t  is much b r o a d e r  i n  scope t h a n  t h a t  of 

t h e  F e d e r a l  C o n s t i t u t i o n . "  Id. a t  548. T h i s  C o u r t  g a v e  s e c t i o n  

23 wide  l a t i t u d e ,  i n  a c c o r d a n c e  w i t h  t h e  i n t e n t  of i t s  d r a f t e r s ,  

and a p p l i e d  t h i s  b r o a d  r i g h t  t o  p r i v a c y  t o  f i n a n c i a l  i n s t i t u t i o n  

records. 0 
I n  k e e p i n g  w i t h  t h e  W i n f i e l d  o p i n i o n  and t h i s  b road  

a p p l i c a t i o n  of s e c t i o n  23,  t h i s  c o u r t  h a s  r e c e n t l y  i s s u e d  two 

o p i n i o n s  a p p l y i n g  s e c t i o n  23. I n  R e :  TW, Case N o .  74 ,143  ( F l a .  

O c t .  5,  1989)  [ 1 4  F.L.W. 4971, d e a l t  w i t h  s t a t u t o r y  r e s t r i c t i o n s  

p l a c e d  on a minor  w i s h i n g  t o  have  a n  a b o r t i o n .  Not ing  t h a t  F l o r i d a  

h a s  "i ts  own e x p r e s s  c o n s t i t u t i o n a l  p r o v i s i o n  q u a r a n t e e i n g  a n  

i n d e p e n d e n t  r i g h t  t o  p r i v a c y , "  t h i s  C o u r t  a n a l y z e d  t h e  a b o r t i o n  

q u e s t i o n  unde r  t h e  F l o r i d a  C o n s t i t u t i o n  and d i d  n o t  r e a c h  t h e  

U n i t e d  States C o n s t i t u t i o n a l  s t a n d a r d s .  Id., 1 4  F.L.W. a t  498. 

I n  l o o k i n g  a t  i t s  p r i o r  a p p l i c a t i o n s  of s e c t i o n  23 ,  t h i s  C o u r t  had 

found  t h e  r i g h t  a p p l i c a b l e  i n  a wide  r a n g e  of a c t i v i t i e s  d e a l i n g  

w i t h  t h e  p u b l i c  d i s c l o s u r e  of p e r s o n a l  matters ( c l o s u r e  of c o u r t  
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p r o c e e d i n g s  and r e c o r d s ,  c o n f i d e n t i a l  donor  i n f o r m a t i o n  re  A I D S -  

t a i n t e d  b l o o d ,  b a r  a p p l i c a t i o n  q u e s t i o n s  r e  p s y c h i a t r i c  

c o u n s e l l i n g )  and cases d e a l i n g  w i t h  p e r s o n a l  d e c i s i o n m a k i n g  

( r e f u s a l  of b l o o d  t r a n s f u s i o n ,  removal  of l i f e - s u p p o r t  s y s t e m s  from 

t h e  b r a i n  dead  or t h o s e  i n  a v e g e t a b l e  s t a t e ) .  T h i s  C o u r t  t h e n  

appl ied s e c t i o n  23 t o  t h e  a b o r t i o n  q u e s t i o n  by s t a t i n g :  " F l o r i d a ' s  

p r i v a c y  p r o v i s i o n  is c l e a r l y  i m p l i c a t e d  i n  a woman's d e c i s i o n  of 

whe the r  or n o t  t o  c o n t i n u e  h e r  p r egnancy .  We c a n  c o n c e i v e  of few 

more p e r s o n a l  or  p r i v a t e  d e c i s i o n s  c o n c e r n i n g  o n e ' s  body t h a t  o n e  

c a n  m a k e  i n  t h e  c o u r s e  of a l i fe t ime,  e x c e p t  p e r h a p s  t h e  d e c i s i o n  

of t h e  t e r m i n a l l y  ill i n  t h e i r  c h o i c e  of whe the r  t o  d i s c o n t i n u e  

n e c e s s a r y  medical t r e a t m e n t . "  Id., 1 4  F.L.W. a t  499. 

I n  Shaktman v .  S t a t e  , Case N o .  72-272 ( F l a .  O c t .  1 2 ,  

1989)  [ 1 4  F.L.W. 5221 , t h i s  C o u r t  a g a i n  a p p l i e d  s e c t i o n  23 t o  t h e  

u s e  of pen  r e g i s t e r s .  I n  r e a c h i n g  t h e  c o n c l u s i o n  t h a t  t h e  r i g h t  

of p r i v a c y  e x t e n d e d  t o  pen  r e g i s t e r s ,  t h i s  C o u r t  s t a ted :  

I n  Olmstead V .  U n i t e d  S t a t e s  , 277 U . S .  438 

The makers of o u r  C o n s t i t u t i o n  
u n d e r t o o k  t o  s e c u r e  c o n d i t i o n s  
f a v o r a b l e  t o  t h e  p u r s u i t  of 
h a p p i n e s s .  They r e c o g n i z e d  t h e  
s i g n i f i c a n c e  of man's  s p i r i t u a l  
n a t u r e ,  of h i s  f e e l i n g s  and of h i s  
i n t e l l e c t .  . . .They s o u g h t  t o  protect  
Amer icans  i n  t h e i r  b e l i e f s ,  t h e i r  
t h o u g h t s ,  t h e i r  e m o t i o n s  and t h e i r  
s e n s a t i o n s .  They c o n f e r r e d ,  as  
a g a i n s t  t h e  government ,  t h e  r i g h t  t o  
b e  l e t  a l o n e- - t h e  most comprehens ive  
of r i g h t s  and t h e  r i g h t  most v a l u e d  
by c i v i l i z e d  men. 

U. a t  478 ( B r a n d e i s ,  J., d i s s e n t i n g )  . 
F i f t y - t w o  y e a r s  l a t e r ,  w h i l e  l e g a l  

s c h o l a r s  c o n t i n u e d  t o  d e b a t e  w h e t h e r  t h e  
f e d e r a l  c o n s t i t u t i o n  p r o v i d e d  e x p r e s s  or 

(1928)  , J u s t i c e  B r a n d e i s  wrote: 
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implied p r i v a c y  p r o t e c t i o n s ,  t h e  people of 
F l o r i d a  u n e q u i v o c a l l y  d e c l a r e d  f o r  t h e m s e l v e s  
a s t r o n g ,  c lear ,  f r e e s t a n d i n g ,  and e x p r e s s  
r i g h t  t o  p r i v a c y  as a c o n s t i t u t i o n a l  
fundamen ta l  r i g h t .  T h i s  p r o v i s i o n  was app roved  
by t h e  v o t e r s  as  a r t i c l e  I ,  s e c t i o n  23 of t h e  
F l o r i d a  C o n s t i t u t i o n ,  a d o p t e d  i n  1 9 8 0 ,  when t h e  
people e x e r c i s e d  t h e i r  s o v e r e i g n  power t o  amend 
t h e  s t a t e ' s  o r g a n i c  law. 

T h i s  r i g h t  e n s u r e s  t h a t  i n d i v i d u a l s  a re  
a b l e  " t o  d e t e r m i n e  f o r  t h e m s e l v e s  when, how and 
t o  what  e x t e n t  i n f o r m a t i o n  a b o u t  them is 
communicated t o  o t h e r s . "  A. W e s t i n ,  P r i v a c y  
and  F r e e d  om 7 ( 1 9  6 7 ) .  See also T. Emerson, 
System of Freedom of ExDr ess i o n  548 (1970) 
( a r g u i n g  t h a t  " t h e  main t h r u s t  of any  r ea l i s t i c  
s y s t e m  f o r  t h e  p r o t e c t i o n  of p r i v a c y "  mus t  b e  
t h e  p r e v e n t i o n  of " o u t s i d e  p e r s o n s  from 
o b t a i n i n g  i n f o r m a t i o n  a b o u t  i n d i v i d u a l s  s e e k i n g  
p r i v a c y " ) .  One of i t s  u l t i m a t e  g o a l s  is  t o  
f o s t e r  t h e  i ndependence  and i n d i v i d u a l i s m  which 
is a d i s t i n g u i s h i n g  m a r k  of o u r  s o c i e t y  and 
which c a n  t h r i v e  o n l y  by a s s u r i n g  a zone  of 
p r i v a c y  i n t o  which n o t  even  government  may 
i n t r u d e  w i t h o u t  i n v i t a t i o n  or c o n s e n t .  

The r i g h t  of p r i v a c y ,  a s s u r e d  t o  F l o r i d a ' s  
c i t i z e n ,  demands t h a t  i n d i v i d u a l s  b e  f ree from 
u n i n v i t e d  o b s e r v a t i o n  of o r  i n t e r f e r e n c e  i n  
t h o s e  aspects of  t h e i r  l i v e s  which  f a l l  w i t h i n  
t h e  a m b i t  of t h i s  zone  of p r i v a c y  u n l e s s  t h e  
i n t r u s i o n  is w a r r a n t e d  by t h e  n e c e s s i t y  of a 
c o m p e l l i n g  s t a t e  i n t e r e s t .  I n  a n  o p i n i o n  which 
p r e d a t e d  t h e  a d o p t i o n  of s e c t i o n  23 ,  t h e  F i r s t  
Dis t r ic t  a p t l y  c h a r a c t e r i z e d  t h e  n a t u r e  of t h i s  
r i g h t :  

A f u n d a m e n t a l  aspect of pe r sonhood  Is 
i n t e g r i t y  i s  t h e  power t o  c o n t r o l  
w h a t  w e  s h a l l  r e v e a l  a b o u t  o u r  
i n t i m a t e  s e l v e s ,  t o  whom, and f o r  
wha t  p u r p o s e .  

Brvon.  Harless, S c h a f f e r ,  Reid & Assocs.. I n c .  
v .  S t a t e  e x  r e l .  S c h e l l e n b e r q ,  360 So.2d 83 ,  
92 (F la .  1st DCA 19781 ,  a u a a e  d and rema nded 
on 0 t h  er ar ounds ,  379 So.2d 633  (Fla.  1 9 8 0 ) .  
Because  t h i s  power is e x e r c i s e d  i n  v a r y i n g  
d e g r e e s  by d i f f e r i n g  i n d i v i d u a l s ,  t h e  
parameters of a n  i n d i v i d u a l ' s  p r i v a c y  c a n  be 
d i c t a t e d  o n l y  by t h a t  i n d i v i d u a l .  The c e n t r a l  
c o n c e r n  is  t h e  i n v i o l a b i l i t y  of o n e ' s  own 
t h o u g h t ,  p e r s o n ,  and p e r s o n a l  a c t i o n .  The 
i n v i o l a b i l i t y  o f  t h a t  r i g h t  a s s u r e s  i ts 
p reeminence  o v e r  " m a j o r i t a r i a n  s e n t i m e n t "  and 
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t h u s  c a n n o t  b e  u n i v e r s a l l y  d e f i n e d  by 
c o n s e n s u s .  

The t e l e p h o n e  numbers  a n  i n d i v i d u a l  d i a l s  
or o t h e r w i s e  t r a n s m i t s  r e p r e s e n t  p e r s o n a l  
i n f o r m a t i o n  wh ich ,  i n  most i n s t a n c e s ,  t h e  
i n d i v i d u a l  h a s  n o  i n t e n t i o n  of communicat ing 
t o  a t h i r d  p a r t y .  T h i s  p e r s o n a l  e x p e c t a t i o n  
is n o t  d e f e a t e d  by t h e  f ac t  t h a t  t h e  t e l e p h o n e  
company h a s  t h a t  i n f o r m a t i o n .  As t h e  Supreme 
C o u r t  of C o l o r a d o  n o t e d :  

The c o n c o m i t a n t  d i s c l o s u r e  t o  t h e  
t e l e p h o n e  company, f o r  i n t e r n a l  
b u s i n e s s  p u r p o s e s ,  of t h e  numbers 
d i a l e d  by t h e  t e l e p h o n e  s u b s c r i b e r  
d o e s  n o t  a l t e r  t h e  c a l l e r ' s  
e x p e c t a t i o n  of p r i v a c y  and t r a n s p o s e  
i t  i n t o  a n  assumed r i s k  of d i s c l o s u r e  
t o  t h e  government . .  . . [ I ]  t is somewhat 
i d l e  t o  speak of assuming  r i s k s  i n  
a c o n t e x t s  where ,  as a prac t ica l  
matter, t h e  t e l e p h o n e  s u b s c r i b e r  h a s  
n o  r e a l i s t i c  a l t e r n a t i v e .  

PeoPle - v .  Sw o r l e d e r  666 P.2d 1 3 5 ,  1 4 1  ( C O ~ O .  
1983)  ( c i t a t i o n s  o m i t t e d )  . 

W e  a g r e e  w i t h  t h e  T h i r d  D i s t r i c t  T h a t  t h e  
p r i v a c y  i n t e r e s t s  of a r t i c l e  I ,  s e c t i o n  23 are 
i m p l i c a t e d  when t h e  government  g a t h e r s  
t e l e p h o n e  number t h r o u g h  t h e  u s e  of a pen  
r e g i s t e r .  W i n f i e l d  V .  D i v i s i o n  of Par i- 
Mutue l  Waae r ina ,  477 So.2d 544, 548 (F la .  
1985)  . T h i s  g a t h e r i n g  of p r i v a t e  i n f o r m a t i o n  
c l e a r l y  a f fec ts  a matter w i t h i n  t h a t  zone  of  
p r i v a c y  . 

Shaktman,  1 4  F.L.W. 523. 

The most i m p o r t a n t  t h i n g s  t o  n o t e  a b o u t  these F l o r i d a  

Supreme C o u r t  cases are t h a t  s e c t i o n  2 3  is g i v e n  a s t r o n g  and wide  

i n t e r p r e t a t i o n  and t h a t  t h e  r i g h t  t o  p r i v a c y  is n o t  a r i g i d  l i t t l e  

zone  as  t h a t  d e f i n e d  by t h e  F o u r t h  Amendment. I t  is n o t  s i m p l y  

relegated t o  o n e ' s  p e r s o n ,  home o r  car .  I n s t e a d  i t  is a b r o a d e r  

c o n c e p t  t h a t  e x t e n d s  t o  o n e ' s  " d e c i s i o n s  c o n c e r n i n g  m a r r i a g e ,  

p r o c r e a t i o n ,  c o n t r a c e p t i o n ,  f a m i l y  r e l a t i o n s h i p s  and c h i l d  r e a r i n g ,  

and e d u c a t i o n . "  W i n f i e l d  , 477 So.2d a t  546. The s e c t i o n  a l s o  
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e x t e n d s  t o  o n e ' s  i n t e r e s t  " i n  a v o i d i n g  t h e  p u b l i c  d i s c l o s u r e  of 

p e r s o n a l  matters." U. The r i g h t  t o  be l e f t  a l o n e  is g e a r e d  

toward  p r o t e c t i n g  o n e ' s  t h o u g h t ,  p e r s o n  and p e r s o n a l  a c t i o n s .  

Shaktman , 1 4  F.L.W. a t  523; and i t  d o e s n ' t  matter i f  t h e  p r i v a t e  

i n f o r m a t i o n  is known t o  o t h e r s- - s u c h  as t h e  phone  company. The 

i m p o r t a n t  t h i n g  is t h a t  t h e  i n d i v i d u a l  h a s  n o  i n t e n t i o n  of 

communica t ing  t h i s  t o  a n o t h e r  p a r t y .  

Such a n  i m p o r t a n t  and b a s i c  r i g h t  is g e a r e d  towards n o t  

o n l y  t h e  t a n g i b l e  b u t  t h e  i n t a n g i b l e .  I f  o n e  h a s  t h e  r i g h t  t o  b e  

l e f t  a l o n e  as  t o  o n e ' s  t h o u g h t s  and p e r s o n a l  a c t i o n ,  t h i s  r i g h t  

s h o u l d  t r a n s l a t e  i n t o  t h e  a b i l i t y  t o  v i e w  f i l m s  w i t h  c o n c e p t s  t h a t  

may or may n o t  b e  o b s c e n e  and t o  p r i v a t e l y  o b t a i n  t h e s e  f i l m s .  

The t r i a l  c o u r t ' s  o r d e r  i n  o u r  case (R605, 606 )  and co- 

p e t i t i o n e r s '  Mot ion  #1 t o  D i s m i s s  t h e  I n f o r m a t i o n  Grounded Upon t h e  

U n d e r l y i n g  S t a t u t e  I s V i o l a t i o n  of F l o r i d a ' s  C o n s t i t u t i o n a l  R i g h t  

t o  P r i v a c y  (R57-64) ,  s e t  f o r t h  t h e  U n i t e d  S t a t e s  Supreme c o u r t  

h i s t o r y  on t h e  r i g h t  t o  possess  i n  o n e ' s  own home o b s c e n e  materials  

as  permitted i n  S t a n l e v  V .  Georcr ia,  394  U.S. 557 ,  89  S . C t .  1 2 4 3 ,  

22 L.Ed.2d 542 ( 1 9 6 9 ) ;  b u t  t h e  d e n i a l  of  t h e  r i g h t  t o  a c q u i r e  s u c h  

materials a s  d e t e r m i n e d  i n  -is A d u l t  T h e a t r e  I v .  S l a t o  n ,  413 

U.S .  49,  93 S .C t .  2628,  37  L.Ed.2d 446 ( 1 9 7 3 ) ;  U n i t e d  S t a t e  s V .  

O r i t o ,  413 U.S.  1 3 9 ,  93 S . C t .  2674,  37 L.Ed.2d 513 ( 1 9 7 3 ) ;  and 

l v e  200 -Foot Reels of Supe r  8 Millimeter F i l m ,  U n i t e d  States V .  Twe 

413 U.S. 1 2 3 ,  93 S .C t .  2665,  37 L.Ed.2d 500 (19731 ,  is  l o n g ,  

t o r t i o u s ,  h o t l y  c o n t e s t e d ,  and i n c o n s i s t e n t .  The v o t i n g  on  t h e s e  

cases h a v e  b e e n  e x t r e m e l y  c l o s e  (5- 4 d e c i s i o n s )  , and  i n c o n s i s t e n t  
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as n o t e d  by J u s t i c e  Doug la s  i n  h i s  d i s s e n t s :  

F i n a l l y ,  it is i r o n i c  t o  m e  t h a t  i n  t h i s  
N a t i o n  many p a g e s  mus t  b e  w r i t t e n  and many 
h o u r s  s p e n t  t o  e x p l a i n  why a p e r s o n  who c a n  
read w h a t e v e r  h e  d e s i r e s  [ c i t i n g  a a n l e v  v .  
Georu ia, s u ~ r a ]  may n o t  w i t h o u t  v i o l a t i n g  a 
law c a r r y  t h a t  l i t e r a t u r e  i n  h i s  b r i e f c a s e  or 
b r i n g  i t  home f rom a b r o a d .  U n l e s s  t h e r e  is 
t h a t  a n c i l l a r y  r i g h t ,  o n e ' s  $ t a  n l e v  r i g h t s  
c o u l d  b e  r e a l i z e d ,  a s  h a s  been  s u g g e s t e d ,  o n l y  
if one  wrote or d e s i g n e d  a t r ac t  i n  h i s  a t t i c  
and p r i n t e d  or p r o c e s s e d  it i n  h i s  ba semen t ,  
s o  as  t o  b e  a b l e  t o  r e a d  i t  i n  h i s  s t u d y .  

Twelve 200 - Foot  Reels, 413  U.S. a t  137 .  The t r i a l  c o u r t  i n  o u r  

case c o n c l u d e d  t h a t  t h e  c i t i z e n s  of F l o r i d a  a f f o r d e d  g r e a t e r  

p r o t e c t i o n  fo r  p r i v a c y  t h a n  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  i n  

a d o p t i n g  s e c t i o n  23; and t h o s e  who d r a f t e d  t h e  s e c t i o n  mus t  h a v e  

been  aware of t h e  l i m i t a t i o n s  p l a c e d  on t h e  r i g h t  t o  p r i v a c y  i n  

t h e  1973  d e c i s i o n s  of O r i t o ,  SuDra ,  and P a r  is A d u l t  T h e a t r e  I, 

0 suDrq. I t  i s  o n l y  n a t u r a l  t h a t  F l o r i d a ' s  Article I ,  s e c t i o n  23  b e  

a p p l i e d  t o  e x t e n d  t h e  h o l d i n g  i n  S t a n l e v  t o  n o t  o n l y  a l low t h e  

p r i v a t e  p o s s e s s i o n  of s e x u a l l y  e x p l i c i t  materials b u t  t o  a l s o  a l low 

t h e  a c q u i s i t i o n  of t h e s e  materials  by c o n s e n t i n g  a d u l t s .  2 

R e t u r n i n g  t o  t h e  case of m, S u p r a ,  t h e  Hawai ian  Supreme 

C o u r t  was f a c e d  w i t h  a n  i s s u e  almost i d e n t i c a l  t o  t h a t  p r e s e n t e d  

i n  t h i s  case: d i d  H a w a i i ' s  s t a t u t e  p r o h i b i t i n g  p r o m o t i o n  of 

p o r n o g r a p h i c  a d u l t  m a g a z i n e s  i n f r i n g e  on a c u s t o m e r ' s  r i g h t  t o  

p r i v a c y  unde r  t h e  Sta te  C o n s t i t u t i o n .  The S t a t e  o f  H a w a i i  e n a c t e d  

21n l i g h t  of t h e  r e c e n t  e x p l o s i o n  i n  t h e  u s e  of VCRs by t h e  
p r i v a t e  sector and i t s  impact on  Amer icans  t o  v i e w  s u c h  materials  
i n  t h e i r  own home, t h i s  c o n c l u s i o n  t o  e x t e n d  s e c t i o n  23 is e v e n  
more n a t u r a l  and l o g i c a l .  See t r i a l  c o u r t ' s  o r d e r  a t  R596. 
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a r i g h t  t o  p r i v a c y  p r o v i s i o n  i n  1 9 7 8  v e r y  s imi lar  t o  t h a t  e n a c t e d  

i n  F lo r ida :  0 
The r i g h t  of t h e  people t o  p r i v a c y  is 

r e c o g n i z e d  and s h a l l  n o t  be i n f r i n g e d  w i t h o u t  
t h e  showing of a c o m p e l l i n g  s t a t e  i n t e r e s t .  
The l e g i s l a t u r e  s h a l l  t ake  a f f i r m a t i v e  s teps 
t o  implement  t h i s  r i g h t .  

H a w a i i  C o n s t i t u t i o n ,  A r t i c l e  I ,  s e c t i o n  6. m g o e s  t h r o u g h  t h e  

same e x a m i n a t i o n  of U n i t e d  S t a t e s  Supreme C o u r t  cases t h a t  h a s  been  

done  s u b  i u d i c e  and n o t e s  t h e  p a r a d o x i c a l  c o n f l i c t  be tween  S t a n l e v ,  

I supra: SuDra, and Twelve 200 -Foot  Reels 

H e r e i n  l i e s  t h e  p a r a d o x i c a l  c o n f l i c t .  Is a n  
i n d i v i d u a l ' s  f u n d a m e n t a l  p r i v a c y  r i g h t  t o  own 
and v i e w  p o r n o g r a p h i c  material v i o l a t e d  when 
h e  or s h e  is e f f e c t i v e l y  d e n i e d  t h e  r i g h t  t o  
o b t a i n  s u c h  material  ( s i n c e  g e n e r a l l y ,  
po rnography  is b o u g h t  f o r  p r i v a t e  u s e  a t  home)? 
T h i s  is  t h e  t h r e s h o l d  i s s u e  of t h i s  appeal. 
The q u e s t i o n  is what  s h o u l d  take p r e c e d e n c e :  
S t a t e ' s  p o l i c e  power t o  r e g u l a t e  o b s c e n e  
material v e r s u s  a n  i n d i v i d u a l ' s  f u n d a m e n t a l  
p r i v a c y  r i g h t  t o  have  po rnography  a t  home? 

h m ,  sums a t  376. m a l s o  n o t e s  t h a t  t h e  people of H a w a i i  had 

t h e  r i g h t  t o  p r o v i d e  b r o a d e r  p r i v a c y  p r o t e c t i o n  t h a n  t h a t  g i v e n  by 

t h e  f e d e r a l  c o n s t i t u t i o n .  found  t h e  r i g h t  t o  p r i v a c y  amendment 

a p p l i c a b l e  and p r o c e e d e d  t o  t h e  i s s u e  of whe the r  c o m p e l l i n g  S t a t e  

i n t e r e s t  o v e r r o d e  t h e  r i g h t  t o  p r i v a c y O 3  R e j e c t i n g  t h e  S t a t e ' s  

a rgumen t  t h a t  t h e r e  is  a l eg i t imate  s t a t e  i n t e r e s t  t o  r e g u l a t i n g  

31t is t o  b e  n o t e d  t h a t  i n  t h e  case of Shaktman,  s u D r a v  t h e  
c o u r t  a l s o  a p p l i e d  t h e  S t a t e ' s  c o m p e l l i n g  i n t e r e s t  t e s t  o n c e  it 
found  t h e  r i g h t  t o  p r i v a c y  amendment appl icable  e v e n  though  
F l o r i d a ' s  amendment d o e s  n o t  s p e c i f i c a l l y  se t  f o r t h  t h i s  t e s t  i n  
t h e  amendment. a 20 



t h e  commerce i n  o b s c e n e  material t 4  t h e  c o u r t  h e l d  t h a t  " [sl i n c e  a 

p e r s o n  h a s  t h e  r i g h t  t o  v i ew  p o r n o g r a p h i c  i t e m s  a t  home, t h e r e  

n e c e s s a r i l y  fo l lows  a c o r r e l a t i v e  r i g h t  t o  p u r c h a s e  s u c h  materials  

f o r  t h i s  p e r s o n a l  u s e ,  or t h e  u n d e r l y i n g  p r i v a c y  r i g h t  becomes 

m e a n i n g l e s s . "  m, suDra ,  a t  380. The S ta te  was n o t  able t o  

d e m o n s t r a t e  a c o m p e l l i n g  i n t e r e s t  i n  p r o h i b i t i n g  t h e  a c q u i s i t i o n  

of o b s c e n i t y  by a d u l t s  f o r  home u s e ;  t h e r e f o r e ,  t h e  c o u r t  c o n c l u d e d  

t h a t  t h e  r i g h t  t o  p r i v a c y  made t h e  o b s c e n i t y  s t a t u t e  

u n c o n s t i t u t i o n a l .  

I n  t h e  case & i u d i c e  t h e  a r g u m e n t s  made a t  t h e  t r i a l  

l e v e l  and t h e  c o n c l u s i o n s  r e a c h e d  by t h e  t r i a l  c o u r t  i n  a p p l y i n g  

t h e  r i g h t  t o  p r i v a c y  t o  o b s c e n i t y  a c q u i s i t i o n  by a d u l t s  f o r  home 

u s e  and f i n d i n g  t h e  o b s c e n i t y  s t a t u t e  u n c o n s t i t u t i o n a l  mirror  t h e  

d e c i s i o n .  A s  i n  m, t h e  t r i a l  c o u r t ' s  r u l i n g  f i n d i n g  

F l o r i d a ' s  s t a t u t e  u n c o n s t i t u t i o n a l  as  appl ied t o  material  o f f e r e d  

f o r  sa le  or r e n t  of o b s c e n e  i t e m s  i n t e n d e d  f o r  home u s e  is  correct 

i n  t h a t  t h e  s t a t u t e  v i o l a t e s  F l o r i d a ' s  c o n s t i t u t i o n a l  r i g h t  t o  

p r i v a c y .  The S t a t e  c o u l d  n o t  meet i t s  b u r d e n  of e s t a b l i s h i n g  a 

c o m p e l l i n g  s t a t e  i n t e r e s t  i n  t h e  p r o h i b i t i o n  of t h e  a c q u i s i t i o n  of 

o b s c e n i t y  by a d u l t s  fo r  home u s e .  The Second Dis t r ic t  C o u r t  of 

Appeal e r r e d  i n  r e f u s i n g  t o  a p p l y  s e c t i o n  23  t o  t h i s  case. 

B. Vagueness  

I n  i t s  w e l l - r e a s o n e d  o p i n i o n  on  t h e  i s s u e  of v a g u e n e s s  

4The S t a t e ' s  u s e  of  Par is A d u l t  T h e a t r e  I ,  si3LUxi3; Orito, 
suDra ;  and Twelve 200 -Foot Reels  , S u p r a ,  was n o t  a p p l i c a b l e  b e c a u s e  
t h e  a n a l y s i s  u sed  i n  t h o s e  cases was " r a t i o n a l  b a s i s "  i n s t e a d  of 
" c o m p e l l i n g  s t a t e  i n t e r e s t .  " 
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i n  d e f i n i n g  o b s c e n i t y  (R608-611) , t h e  t r i a l  cour t- - in  a n u t s h e l l -  

- p o i n t s  o u t  t h e  fo l lowing :  

(1) Miller v .  C a l i f o r n i a  413 U.S.  15, 93 
S .Ct .  2607, 37 L.Ed.2d 419 (1973) d i d  n o t  
create a " b r i g h t  l i n e "  t e s t  d e f i n i n g  o b s c e n i t y .  
The d i s s e n t i n g  Uni ted  S t a t e s  Supreme C o u r t  
d e c i s i o n s  i n  cases s i n c e  Miller c l e a r l y  
i n d i c a t e  a d i s s a t i s f a c t i o n  w i t h  t h e  a t t e m p t s  
t o  d e f i n e  o b s c e n i t y ,  and Pope V .  I l l i n o i s  , 481 
U . S .  , 107 S .C t .  1918,  95 L.Ed.2d 439 
(1987) c o n t a i n s  l anguage  from a t  l eas t  f o u r  
just ices  i n d i c a t i n g  a desire t o  r e c o n s i d e r  
Miller. I n  a d d i t i o n ,  case law d e m o n s t r a t e s  
t h a t  e v e r y  case h a s  been marg ina l  w i t h  
c o n f l i c t s  and u n p r e d i c t a b l e  r e su l t s .  

Based on 

( 2 )  Kolender v .  Lawson, 461 U.S. 352, 103  
S e c t .  1855,  75 L.Ed.2d 903 (19831, h a s  
r e d e f i n e d  vagueness .  Whereas Miller o n l y  
c o n s i d e r e d  " f a i r  n o t i c e "  t o  d e a l e r s ,  Kolender 
s t a t e s  t h a t  t h e  ac tual  n o t i c e  e lement  i s  n o t  
a s  i m p o r t a n t  as  " t h e  requ i rement  t h a t  a 
l e g i s l a t u r e  e s t a b l i s h  minimal g u i d e l i n e s  t o  
govern  law enforcement ."  Kolender ,  1 0 3  S . C t .  
a t  1858. The impor tance  of t h i s  t e s t  is t h a t  
i t  keeps  pol icemen,  p r o s e c u t o r s  and j u r i e s  from 
p u r s u i n g  t h e i r  p e r s o n a l  p r e d i l e c t i o n s  and 
p r e v e n t s  a r b i t r a r y  enforcement .  

( 3 )  L a s t  b u t  n o t  l e a s t ,  F l o r i d a ' s  s t a t u t o r y  
d e f i n i t i o n s  of p r o s c r i b e d  s e x u a l  conduc t  is  s o  
broad t h a t  i t  would c o v e r  many "R" r a t e d  movies 
and modern wide ly  s o l d  n o v e l s .  The c o u r t  n o t e s  
San B e r n a d i n o ' s  a b i l i t y  t o  come up w i t h  a 
s p e c i f i c  d e f i n i t i o n  of obscene s e x u a l  conduc t .  

t h e  above,  t h e  t r i a l  c o u r t  h e l d  t h e  o b s c e n i t y  s t a t u t e  

u n c o n s t i t u t i o n a l l y  vague. The Second Dis t r ic t  C o u r t  of Appeal 

merely p o i n t e d  t o  Rhodes V .  S ta te  , 283 So.2d 351 (F la .  1973) , and 

Haaaer tv  - V .  S t a t e  , 531 So.2d 364 (F la .  1st DCA 1988) ( a  case t h a t  

upholds  t h e  c o n s t i t u t i o n a l i t y  of s e c t i o n  847.011 w i t h o u t  

d i s c u s s i o n ) ,  t o  hold  t h a t  s e c t i o n  847.011, F l o r i d a  S t a t u t e s  (Supp. 

1986) , is n o t  u n c o n s t i t u t i o n a l l y  vague.  
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On t h e  t r i a l  l e v e l  t h e  S ta te  a rgued  t h a t  e v e n  though  

Miller may b e  imprecise and o f t e n  r e s u l t s  i n  c o n t r a r y  d e c i s i o n s  on  

what  is  or is n o t  o b s c e n e ,  it s t i l l  complies w i t h  t h e  a c t u a l -  

n o t i c e - t o - d e a l e r s  s t a n d a r d .  The S t a t e  t h e n  a rgued  t h a t  Kolen  d e r  

h a s  n o t  changed  a n y t h i n g  and p o i n t s  t o  a n  A r k a n s a s  case which  h a s  

rejected t h e  Ko lende r  a rgument  a t t a c k i n g  Miller. The S t a t e ' s  

a rgumen t s  are n o t  p e r s u a s i v e .  

The h i s t o r y  of problems s u r r o u n d i n g  t h e  attempt t o  d e f i n e  

o b s c e n i t y  s i n c e  Roth v .  U n i t e d  S t a t e s  , 3 5 4  U.S. 476,  77 Sect. 1304 

(19571 ,  w i t h  t h e  l a s t  word i n  Pope i n d i c a t i n g  a d e s i r e  by a t  l e a s t  

f o u r  j u s t i c e s  t o  r e c o n s i d e r  t h e  Miller tes t  b e l i e f  t h e  S t a t e ' s  

a rgument  t h a t  t h e  Miller tes t  is d o i n g  i t s  job. '  Ko lende r  p o i n t s  

o u t  t h a t  t h e  real  i s s u e  i n  a v a g u e  d e f i n i t i o n  is a r b i t r a r y  

@ e n f o r c e m e n t  ba sed  on p e r s o n a l  p r e d i l e c t i o n s  of p o l i c e m e n ,  

p r o s e c u t o r s ,  and j u r i e s .  C o n s i d e r i n g  t h e  cases t h a t  have  come o u t  

s i n c e  Miller w i t h  s u c h  r e s u l t s  as  G e o r g i a  c o u r t s  f i n d i n g  a movie  

t o  b e  o b s c e n e  o n l y  t o  have  t h e  U n i t e d  S ta tes  Supreme C o u r t  f i n d  i t  

non- obscene (R86) , it is o b v i o u s  t h a t  t h e  problem emphas ized  i n  

Kolen  der and n o t  a d d r e s s e d  i n  

cases. 

C o n f l i c t i n g  r e s u l t s ,  

what  is  or i s  n o t  o b s c e n e .  

Miller is o c c u r r i n g  i n  o b s c e n i t y  

of c o u r s e ,  are n o t  j u s t  l i m i t e d  t o  

I f  A r k a n s a s  r e c e n t l y  u p h e l d  i t s  

5The h i s t o r y  is d i s c u s s e d  i n  d e p t h  i n  Appellees Mot ion  8 3  t o  _ _  
D i s m i s s  f o r  Vagueness  of U n d e r l y i n g  Statute--R80-97.  Unde r s igned  
c o u n s e l  c a n n o t  improve  on t h i s  d i s c u s s i o n  and a rgument  and w i l l  
n o t  attempt t o  p a r a p h r a s e  it. The c o u r t ,  t h e r e f o r e ,  is  a s k e d  t o  
c o n s i d e r  t h i s  m o t i o n ,  as w e l l  as t h e  o t h e r  m o t i o n s ,  i n  examin ing  
t h e s e  i s s u e s .  0 
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o b s c e n i t y  s t a t u t e ,  t h e n  t h e r e  is Oregon t h a t  d i d  n o t .  A l though  

t h e  Oregon c o u r t  d i d  n o t  d i s c u s s  Kolen  d e r  i n  r e a c h i n g  i t s  d e c i s i o n  

t o  r u l e  i t s  own s t a t u t e  u n c o n s t i t u t i o n a l ,  t h e  case of S t a t e  V .  

Henrv,  732 P.2d 9 ( O r  1987), p r e s e n t s  a n  e x c e l l e n t  h i s t o r y  of 

o b s c e n i t y  laws g o i n g  back t o  s i x t e e n t h  c e n t u r y  England  and E a r l y  

American times. Oregon had a n  o b s c e n i t y  s t a t u t e  s imi la r  t o  

F l o r i d a ' s  w i t h  v a g u e  and b r o a d  d e f i n i t i o n s  of s e x u a l  c o n d u c t  a l s o  

s imi lar  t o  F l o r i d a ' s .  The  c o n t r o l l i n g  f ac to r  i n  r u l i n g  t h e  Miller- 

b a s e d  o b s c e n i t y  s t a t u t e  u n c o n s t i t u t i o n a l ,  however ,  was O r e g o n ' s  own 

c o n s t i t u t i o n a l  p r o v i s i o n  p r o t e c t i n g  t h e  f r eedom of e x p r e s s i o n :  

N o  law s h a l l  b e  p a s s e d  r e s t r a i n i n g  t h e  f ree 
e x p r e s s i o n  of o p i n i o n ,  or  r e s t r i c t i n g  t h e  r i g h t  
t o  speak, write, or p r i n t  f r e e l y  on any  s u b j e c t  
w h a t e v e r ,  b u t  e v e r y  p e r s o n  s h a l l  b e  r e s p o n s i b l e  
f o r  t h e  a b u s e  of t h i s  r i g h t .  

Ar t ic le  I ,  s e c t i o n  8 ,  Oregon C o n s t i t u t i o n .  Not ing  t h a t  t h e  Miller 

t e s t  'may' pass f e d e r a l  c o n s t i t u t i o n a l  m u s t e r ,  t h e  t e s t  c o n s t i t u t e d  

c e n s o r s h i p  f o r b i d d e n  by t h e  Oregon C o n s t i t u t i o n .  I t  is i n t e r e s t i n g  

t o  n o t e  t h a t  Oregon based its d e c i s i o n  on t h e  i s s u e  t h a t  t h e  

o b s c e n i t y  s t a t u t e  went  t o  c o n s e n t i n g  a d u l t s  o n l y :  

W e  d o  n o t  h o l d  t h a t  t h i s  form of e x p r e s s i o n ,  
l i k e  o t h e r s ,  may n o t  b e  r e g u l a t e d  i n  t h e  
i n t e r e s t  of u n w i l l i n g  v i e w e r s ,  c a p t i v e  
a u d i e n c e s ,  m i n o r s  and b e l e a g u e r e d  n e i g h b o r s .  
No s u c h  i s s u e  is  b e f o r e  u s .  B u t  i t  may n o t  b e  
p u n i s h e d  i n  t h e  i n t e r e s t  of a u n i f o r m  v i s i o n  
on how human s e x u a l i t y  s h o u l d  b e  r e g a r d e d  or 
p o r t r a y e d .  Tr ibe.  s u p r a  a t  662. W e  a l s o  
d o  n o t  r u l e  o u t  r e g u l a t i o n ,  e n f o r c e d  by 
c r i m i n a l  p r o s e c u t i o n ,  d i r e c t e d  a g a i n s t  c o n d u c t  
of p r o d u c e r s  or p a r t i c i p a n t s  i n  t h e  p r o d u c t i o n  
of s e x u a l l y  e x p l i c i t  material ,  n o r  r e a s o n a b l e  
t i m e ,  place and manner r e g u l a t i o n s  of t h e  
n u i s a n c e  aspect of s u c h  material o r  laws t o  
protect  t h e  u n w i l l i n g  v i e w e r  or c h i l d r e n .  
Again ,  no  s u c h  i s s u e  is b e f o r e  u s .  However, 
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n o  law c a n  p r o h i b i t  o r  c e n s o r  t h e  communica t ion  
i t s e l f .  I n  t h i s  s t a t e  a n y  p e r s o n  c a n  write,  
p r i n t ,  r e a d ,  s a y l  show or s e l l  a n y t h i n g  t o  a 
c o n s e n t i n g  a d u l t  e v e n  though  t h a t  e x p r e s s i o n  
may b e  g e n e r a l l y  or u n i v e r s a l l y  c o n s i d e r e d  
" obscene ,"  

m, s u p r a  a t  1 8 ,  The t r i a l  c o u r t  i n  o u r  case a l s o  b a s e d  i t s  

d e c i s i o n  on t h i s  factor .  

F l o r i d a  a l s o  h a s  a c o n s t i t u t i o n a l  p r o v i s i o n  almost 

i d e n t i c a l  t o  t h a t  of O r e g o n ' s  i n  Art ic le  I ,  s e c t i o n  4: 

Every  p e r s o n  may speak, write and p u b l i s h  
h i s  s e n t i m e n t s  on a l l  s u b j e c t s  b u t  s h a l l  be 
r e s p o n s i b l e  f o r  t h e  a b u s e  of t h a t  r i g h t .  N o  
law s h a l l  b e  p a s s e d  t o  r e s t r a i n  or a b r i d g e  t h e  
l i b e r t y  of s p e e c h  o r  of t h e  press, 

T h i s  c o n s t i t u t i o n a l  p r o v i s i o n  combined w i t h  

Mil ler  and a n  o v e r b r o a d  s t a t u t o r y  d e f i n i t i o n  

a l l  c o n t r i b u t e  t o  t h e  u n c o n s t i t u t i o n a l i t y  of 

s t a t u t e ,  The t r i a l  c o u r t ' s  d e c i s i o n  s h o u l d  b e  a f f i r m e d .  

a v a g u e  t es t  u n d e r  
6 of s e x u a l  c o n d u c t  

F l o r i d a ' s  o b s c e n i t y  

~ ~~ ~~ 

6 F l o r i d a  S t a t u t e  847 .001  h a s  t h e  f o l l o w i n g  d e f i n i t i o n s :  

(11) " Sexua l  c o n d u c t "  means a c t u a l  or 
s i m u l a t e d  s e x u a l  i n t e r c o u r s e ,  d e v i a t e  s e x u a l  
i n t e r c o u r s e ,  s e x u a l  b e s t i a l i t y ,  m a s t u r b a t i o n ,  
or s a d o m a s o c h i s t i c  a b u s e ;  a c t u a l  lewd 
e x h i b i t i o n  of t h e  g e n i t a l s ;  a c t u a l  p h y s i c a l  
c o n t a c t  w i t h  a p e r s o n ' s  c l o t h e d  o r  u n c l o t h e d  
g e n i t a l s ,  p u b i c  area, b u t t o c k s ,  o r ,  i f  s u c h  
p e r s o n  is a female, b r e a s t , ;  o r  any  ac t  or 
c o n d u c t  which c o n s t i t u t e s  s e x u a l  b a t t e r y  or 
s i m u l a t e s  t h a t  s e x u a l  b a t t e r y  is b e i n g  or  w i l l  
b e  committed. 

* * * 
(13) " S i m u l a t e d"  means t h e  e x p l i c i t  

d e p i c t i o n  of  c o n d u c t  se t  f o r t h  i n  s u b s e c t i o n  
(11) which creates t h e  a p p e a r a n c e  of s u c h  
c o n d u c t  and which e x h i b i t s  a n y  uncove red  
p o r t i o n  of t h e  b r e a s t s ,  g e n i t a l s ,  or b u t t o c k s .  
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C. C o n f o r m i t y  w i t h  Miller and Pope.  

As p o i n t e d  o u t  i n  t h e  t r i a l  c o u r t ' s  w e l l- r e a s o n e d  o p i n i o n  

a t  R597, F lo r ida  S t a t u t e  847.07--which se t  f o r t h  t h e  o b s c e n i t y  t es t  

p r i o r  t o  Milley,  S U D ~ Q ,  and c o n t i n u e d  t o  d o  s o  u n t i l  t h e  

l e g i s l a t u r e  amended t h e  s t a t u t e  i n  1986- - appl ied  t h e  community 

s t a n d a r d  t es t  t o  a l l  t h r e e  p r o n g s  of t h e  s t a t u t e :  

C o n s i d e r e d  as a whole  and W D l v i n u  c ommuni t v  
s t a n d a r d s ,  material is  o b s c e n e  i f :  

( a )  I ts  p r e d o m i n a n t  appeal is t o  p r u r i e n t  
i n t e r e s t ;  t h a t  i s ,  a s h a m e f u l  or morbid 
i n t e r e s t  i n  n u d i t y ,  s e x  or e x c r e t i o n ;  
( b )  I t  is u t t e r l y  w i t h o u t  redeeming  social 

v a l u e  and;  
(c)  I n  a d d i t i o n ,  it  g o e s  s u b s t a n t i a l l y  beyond 
c u s t o m a r y  l i m i t s  of c a n d o r  i n  d e s c r i b i n g  or 
r e p r e s e n t i n g  s u c h  matters. (Emphas i s  added )  

A f t e r  t h e  1986 amendment, t h e  applicable statute--847.001--placed 

t h e  community s t a n d a r d  i n  o n l y  prong  "a" and d e f i n e d  o b s c e n i t y  as  

f o l l o w s :  

'Obscene '  means t h e  s t a t u s  o f  material which:  
(a)  The a v e r a g e  p e r s o n ,  a p ~  l v i n u  contemp o r a r v  

w m m  u n i t y  s t a n d a r d s ,  would f i n d ,  t a k e n  as  a 
whole ,  appeals t o  t h e  p r u r i e n t  i n t e r e s t s ;  
(b )  Depicts o r  d e s c r i b e s  i n  a p a t e n t l y  
o f f e n s i v e  way, s e x u a l  c o n d u c t  as s p e c i f i c a l l y  
d e f i n e d  h e r e i n  and;  
(c)  Taken as a whole ,  l acks  s e r i o u s  l i t e r a r y ,  
a r t i s t i c ,  p o l i t i c a l ,  or s c i e n t i f i c  v a l u e .  
(Emphas i s  added )  

The S t a t e  a r g u e d  t h a t  t h e  1986 c h a n g e s  were d o n e  i n  order t o  

conform t o  t h e  1 9 7 3  case of m l e r  and a n y  upda t ed  i n t e r p r e t a t i o n s  

of Miller as s e t  f o r t h  i n  Pope V .  I l l i n o i s ,  481  U.S. 8 1 0 7  

S . C t .  1918 ,  95 L.Ed.2d 439 (1987)  s h o u l d  a u t o m a t i c a l l y  be a p p l i e d  

t o  F l o r i d a ' s  1986  s t a t u t e  unde r  t h e  " a u t h o r i t a t i v e  c o n s t r u c t i o n "  
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p r i n c i p l e  i n  order t o  uphold  t h e  c o n s t i t u t i o n a l i t y  of t h e  s t a t u t e .  

The c o n t o r t i o n s  t h e  c o u r t s  i n  F l o r i d a  would have  t o  d o ,  however ,  

i n  o r d e r  t o  s a l v a g e  t h e  s t a t u t e  by u t i l i z i n g  t h e  a u t h o r i t i v e  

c o n s t r u c t i o n  p r i n c i p l e  are  s i m p l y  too  e x t r e m e  and c a n n o t  b e  done .  

Pope c l e a r l y  s t a ted  t h a t  t h e  community s t a n d a r d  was t o  

b e  a p p l i e d  t o  t h e  f i r s t  two p r o n g s  of Miller  i n  r e g a r d s  t o  p r u r i e n t  

i n t e r e s t s  and p a t e n t l y  o f f e n s i v e  s e x u a l  c o n d u c t  b u t  n o t  t o  t h e  

t h i r d  prong  i n v o l v i n g  v a l u e .  The t h i r d  prong  was t o  b e  a n  

o b j e c t i v e  t es t  w i t h  t h e  r e a s o n a b l e  p e r s o n  s t a n d a r d  t o  b e  a p p l i e d .  

PoDe, however ,  was n o t  t h e  f i r s t  U n i t e d  S ta tes  Supreme C o u r t  case 

t o  p o i n t  o u t  t h e  community s t a n d a r d  v s .  r e a s o n a b l e  p e r s o n  s t a n d a r d  

i n  t h e  v a r i o u s  p r o n g s  of Miller. I n  S m i t h  v .  Un i t e d  S t a t e s  431 

U.S. 291 a t  300, 97 S.Ct. 1756, 52 L.Ed.2d 324 (19771, t h e  c o u r t  

s t a t e d :  

The p h r a s i n g  of t h e  Miller t es t  m a k e s  c lear  
t h a t  c o n t e m p o r a r y  community s t a n d a r d s  t a k e  on 
meaning o n l y  when t h e y  are  c o n s i d e r e d  w i t h  
r e f e r e n c e  t o  t h e  u n d e r l y i n g  q u e s t i o n s  of f a c t  
t h a t  mus t  b e  r e s o l v e d  i n  a n  o b s c e n i t y  case. 
The t e s t  i t se l f  shows t h a t  appeal t o  t h e  
p r u r i e n t  i n t e r e s t  is  one  s u c h  q u e s t i o n  of fac t  
f o r  t h e  j u r y  t o  r e s o l v e .  The Miller o p i n i o n  
i n d i c a t e s  t h a t  p a t e n t  o f f e n s i v e n e s s  is t o  be 
t r e a t e d  t h e  same way.... The f a c t  t h a t  t h e  
j u r y  m u s t  measu re  p a t e n t  o f f e n s i v e n e s s  a g a i n s t  
c o n t e m p o r a r y  community s t a n d a r d s d o e s  n o t  mean, 
however t h a t  j u r o r  d i s c r e t i o n  i n  t h i s  area i s  
t o  g o  unchecked .  Both  i n  H m  [v .  U n i t e d  
S t a t e s ,  418 U.S. 87 (1974)l and i n  J e n k i n s  v L  
Geora i n ,  418 U.S. 153. . . (1974) , t h e  c o u r t  n o t e d  
t h a t  p a r t  ( b )  of t h e  Miller test c o n t a i n e d  a 
s u b s t a n t i v e  component  as  w e l l .  The k i n d s  of 
c o n d u c t  t h a t  a j u r y  would be p e r m i t t e d  t o  l a b e l  
as ' p a t e n t l y  o f f e n s i v e '  i n  a § 1461 [ m a i l i n g  
of o b s c e n e  material]  p r o s e c u t i o n  a re  t h e  
' h a r d c o r e '  t y p e s  of c o n d u c t  s u g g e s t e d  by t h e  . . .Literary. examples  g i v e n  i n  Miller.  

1 C .  D O 1  i t i c a l .  or s c i e n t i f i c  v a  l u e ,  o n . .  . .  
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t h e  o t h e r  han i n  Miller i n  
ferms of contemp o r a r v  c o r n u n i t v  s t a n d a r  d s .  

d ,  is n o t  d i s c u s s e d  

(Emphas i s  added .) 

Thus ,  i n  1977  t h e  U n i t e d  S ta tes  Supreme C o u r t  was i n f o r m i n g  t h e  

s ta tes  t h a t  t h e  community s t a n d a r d  o n l y  a p p l i e d  t o  t h e  f i r s t  two 

p r o n g s  i n  Miller and n o t  t h e  t h i r d  p rong .  T h i s  f ac t  i s  n o t e d  i n  

Pope, 95 L.Ed.2d a t  4 4 5 .  

I n  s p i t e  of t h e  r u l i n g  i n  S m i f h ,  t h e  F l o r i d a  l e g i s l a t u r e  

amended t h e  o b s c e n i t y  s t a t u t e  i n  1986 t o  t a k e  t h e  community 

s t a n d a r d  t es t  o u t  of a l l  t h r e e  p r o n g s  and p l a c e d  i t  i n  o n l y  t h e  

f i r s t  p rong .  

The " a u t h o r i t a t i v e  c o n s t r u c t i o n "  r u l e ,  t h e  S t a t e  a r g u e s ,  

s h o u l d  b e  used  t o  place t h e  appropriate  community s t a n d a r d s  t e s t  

where  t h e y  p r o p e r l y  be long- - in  p rong  a and b. The l e g i s l a t i v e  

amendment is v e r y  recen t - -1986- -whi le  Miller  was d e c i d e d  i n  1 9 7 3  

and Smith i n  1977 .  Moving t h e  community s t a n d a r d  t e s t  a round  and 
0 

r e i n s e r t i n g  i t  i n  a s t a n d a r d  where  t h e  l e g i s l a t u r e  p u r p o s e f u l l y  

t ook  i t  o u t  i n  1986  c o n s t i t u t e s  a ma jo r  c h a n g e  i n  t h e  s t a t u t e  t h a t ,  

as n o t e d  by t h e  t r i a l  c o u r t  i n  i t s  o r d e r  (R611)1  " f l i e s  i n  t h e  face 

of l e g i s l a t i v e  i n t e n t "  and is " i n a p p r o p r i a t e . "  A s  t h e  t r i a l  c o u r t  

n o t e d :  

A u t h o r i t a t i v e  c o n s t r u c t i o n  c a n n o t  and s h o u l d  
n o t  be used  t o  r e- do  t h a t  which t h e  l e g i s l a t u r e  
c l e a r l y  and r e c e n t l y  d i d .  I t s  m o t i v e  i n  
removing community s t a n d a r d s  from t h e  s econd  
prong  is n o t  c lear .  They f a i l e d  t o  g i v e  any  
s t a n d a r d  f o r  p r o n g s  b )  and c ) .  (R611) 

Any case d e c i d e d  before t h e  1986  amendment mus t  b e  re- 

examined.  Under t h e  pre- 1986 s t a t u t e  t h i s  C o u r t  u p h e l d  t h e  
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c o n s t i t u t i o n a l i t y  of t h e  s t a t u t e  n o t i n g  t h a t  t h e  Mi l le r  t es t  f o r  

v a l u e  was less s t r i c t  t h a n  F l o r i d a ' s  (work,  as a whole ,  lacks  0 
s e r i o u s  l i t e r a r y ,  a r t i s t i c ,  p o l i t i c a l ,  or s c i e n t i f i c  v a l u e  v s .  

u t t e r l y  w i t h o u t  redeeming  socia l  v a l u e- - t h e  l a t t e r  b e i n g  F l o r i d a ' s  

more s t r i c t  s t a n d a r d  of v a l u e )  , and t h e  S t a t e  of F l o r i d a  c o u l d  

place a h e a v i e r  b u r d e n  on t h e  S t a t e  i n  d e f i n i n g  t h e  v a l u e  of s e x u a l  

materials.  See F i r s t  Amendment F o u n d a t i o n  of F la . ,  Inc . .  v s r  

Sta te ,  364 So.2d 451 a t  452 (F la .  1978); and S ta t e  v .  Aiuwwa, 298 

So.2d 391 (F la .  1974). Thus,  t h e  t h i r d  p rong  of Miller was n o t  

applicable i n  F l o r i d a .  T h a t  l e f t  o n l y  p r o n g s  a and b ,  and t h o s e  

prongs- - as  h a s  been  n o t e d  above- - a l r eady  had t h e  community s t a n d a r d  

b u i l t  i n t o  them. The 1986 amendment, however ,  went  t o  t h e  less 

s t r i c t  t es t  of v a l u e s  as  se t  f o r t h  i n  Miller and p r o c e e d e d  t o  take 

t h e  community s t a n d a r d  o u t  of p r o n g s  b and c. Thus,  cases on 

a u t h o r i t a t i v e  c o n s t r u c t i o n  p r i o r  t o  1986 went  t o  a t o t a l l y  

d i f f e r e n t  F l o r i d a  S t a t u t e  from t h a t  which  w e  are p r e s e n t l y  d e a l i n g  

w i t h  and c a n n o t  b e  u sed  t o  b l i n d l y  a p p l y  t h e  a u t h o r i t a t i v e  

c o n s t r u c t i o n  tes t  t o  o u r  p r e s e n t  s t a t u t e .  

The q u e s t i o n  now becomes whe the r  t h e  c o u r t s  c a n  a l t e r  

t h e  s t a t u t e  i n  s p i t e  of t h e  r e c e n t  amendment i n  o r d e r  t o  s a l v a g e  

i t  i n  l i g h t  of S m i t h  and Powe. Even though  a u t h o r i t a t i v e  

c o n s t r u c t i o n  was used  i n  t h e  pa s t ,  i t  was n o t  u sed  t o  t h e  e x t e n t  

t h a t  would b e  needed t o  s a l v a g e  s e c t i o n  847.011. I n  F i r s t  

Amendment F o u n d a t i o n  of F l a .  , Inc . .  s u n r a ,  t h e  r u l e  was used  t o  

e l a b o r a t e  t h e  d e f i n i t i o n  of  s e x u a l  c o n d u c t  s o  as  t o  i n c l u d e  t h a t  

which was p a t e n t l y  o f f e n s i v e  as  d e f i n e d  by s t a t e  law. S t a t e  law 
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d e f i n i n g  o b s c e n e  s e x u a l  c o n d u c t  a l r e a d y  e x i s t e d ,  t h u s ,  p rong  b of 

Miller d i d  n o t  r e a l l y  a l t e r  t h e  F l o r i d a  S t a t u t e s  i n  a n y  s u b s t a n t i a l  

way. S i m i l a r l y ,  i n  Rhodes v .  State!, 283 So.2d 3 5 1  ( F l a .  1973)  , 
t h e  r u l e  was used  t o  e l a b o r a t e  d e f i n i t i o n s  d e s c r i b i n g  s e x u a l  

c o n d u c t :  i .e.,  p u t t i n g  people on n o t i c e  of what  c o n s t i t u t e d  c o n d u c t  

p r o s c r i b e d  as  o b s c e n e ,  lewd and l a s c i v i o u s .  So, too ,  d i d  t h e  r u l e  

g e t  u sed  i n  S t a t e  v .  Reese, 222 So.2d 732 (F la .  19691 ,  and A i u m a  I 

suDria, t o  e l a b o r a t e  t h e  p r o s c r i b e d  t y p e s  of c o n d u c t .  These  cases 

went  t o  specific t y p e s  of s e x u a l  c o n d u c t  s u c h  as  i n t e r c o u r s e ,  

sodomy, lewd and l a s c i v i o u s .  These  d e f i n i t i o n a l  e l a b o r a t i o n s  of 

p r o s c r i b e d  s e x u a l  c o n d u c t  are  of a l i m i t e d  n a t u r e  s u b j e c t  t o  c h a n g e  

on a r e g u l a r  b a s i s  by s t a t u t e  or case law. These  c h a n g e s ,  however ,  

d o  n o t  g o  t o  some th ing  as  d r a m a t i c  a s  a s t a n d a r d  or t h e  h e a r t  of 

Not o n l y  was t h e  a u t h o r i t a t i v e  c o n s t r u c t i o n  r u l e  l i m i t e d  

t o  a minor  aspect of t h e  o b s c e n i t y  s t a t u t e ,  b u t  i t  was c a r e f u l l y  

worked a round  t h e  s t a t u t e .  T h i s  C o u r t  was a l w a y s  c a r e f u l  t o  a p p l y  

t h e  r u l e  i n  c o n j u n c t i o n  wi th  t h e  s t a t u t e  i n s t e a d  of as a 

r e p l a c e m e n t  f o r  t h e  s t a t u t e .  T h i s  C o u r t  i n  Reese c o u l d  h a v e  s t r u c k  

t h e  e n t i r e  s u b s e c t i o n  ( 1 0 )  o f  847.011 i n  f a v o r  of a u t h o r i t a t i v e  

c o n s t r u c t i o n ,  b u t  i t  c h o s e  n o t  t o  d o  so.  I n  Rhodes t h i s  C o u r t  

c o u l d  have  abandoned t h e  e n t i r e  F l o r i d a  S t a t u t e  s e c t i o n  847.011 i n  

f a v o r  of a p p l y i n g  t h e  n e w l y- e s t a b l i s h e d  Miller tes t  v i a  t h e  r u l e ,  

b u t  it  d i d  n o t .  I n s t e a d ,  t h i s  C o u r t  u p h e l d  F l o r i d a ' s  s t a t u t e  i n  

sp i te  of t h e  r e c e n t l y  d e c i d e d  U n i t e d  States  Supreme C o u r t  case. 

A s  was n o t e d  i n  A i u D m  , 298 So.2d a t  396 ,  397 ,  it was t h e  c o u r t ' s  
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d u t y  t o  a s c e r t a i n  l e g i s l a t i v e  i n t e n t  and e f f e c t u a t e  when c o n s t r u i n g  

a s t a t u t e .  I t  would n o t  rewrite t h e  s t a t u t e  by i n c o r p o r a t i n g  by 

r e f e r e n c e  t h e  Miller d e f i n i t i o n ,  n o t i n g  t h a t  a n y  amendments would 

be  l e f t  t o  t h e  l e g i s l a t u r e .  

I n  t h i s  case t h e  l e g i s l a t u r e  h a s  spoken ,  b u t  i t  h a s  d o n e  

s o  i n  a way t h a t  i t  v i o l a t e s  t h e  Miller and PoDe s t a n d a r d s  t h a t  

p ro tec t  t h e  F i r s t  Amendment. Taking  o u t  community s t a n d a r d s  from 

p rong  b r e n d e r e d  t h e  s t a t u t e  u n c o n s t i t u t i o n a l ,  and t h i s  major 

defect  c a n n o t  b e  remedied  by r e w r i t i n g  t h e  s t a t u t e  unde r  t h e  g u i s e  

of a u t h o r i t a t i v e  c o n s t r u c t i o n .  
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ISSUE I1 

D I D  THE SECOND DISTRICT COURT OF 
APPEAL ERR I N  HOLDING THE RICO 
STATUTE AS APPLIED TO OBSCENITY HAS 
N O C H I L L I N G  EFFECTONFIRSTAMENDMENT 
RIGHTS? 

I n  t h i s  p a r t i c u l a r  i s s u e  t h e  Second Dis t r ic t  C o u r t  of 

Appeal r u l e d  t h a t  t h e  o b s c e n i t y  s t a t u t e  and t h e  o b s c e n i t y  R I C O  

s t a t u t e  d i d  n o t  h a v e  a n  u n c o n s t i t u t i o n a l  c h i l l i n g  effect  on t h e  

F i r s t  Amendment. P o i n t i n g  t o  Johnson  V .  S ta te  , 351 So.2d 1 0  (F la .  

1 9 7 7 ) ,  t h e  Second Dis t r i c t  C o u r t  of appeal found  t h e  l e v e l  o f  

r e q u i r e d  s c i e n t e r  a c c e p t a b l e .  The Second Dis t r i c t  C o u r t  of Appeal 

a l s o  found  no  problem w i t h  t h e  s t i f f  p e n a l t i e s  imposed i n  F l o r i d a  

f o r  RICO o f f e n s e s .  Each of t h e s e  two areas w i l l  b e  e x p l o r e d  

b e 1  ow. 7 

A. Low S c i e n t e r .  

F l o r i d a  S t a t u t e  847.011 p r o h i b i t s  t h e  knowing 

d i s t r i b u t i o n  of o b s c e n e  material .  "Knowing , I 1  however ,  is l o o s e l y  

d e f i n e d  as f o l l o w s :  

(1) ( b )  The knowing p o s s e s s i o n  by a n y  p e r s o n  
of  t h r e e  or more i d e n t i c a l  or similar 
materials ,  matters, a r t i c les ,  or  t h i n g s  coming 
w i t h i n  t h e  p r o v i s i o n s  of p a r a g r a p h  (a)  is prima 
facie  e v i d e n c e  of t h e  v i o l a t i o n  of s a i d  
p a r a g r a p h  . 

7For t h i s  i s s u e  

* * * 

M s .  S t a l l  r e l i es  h e a v i l y  on t h e  a r g u m e n t s  
c o n t a i n e d  i n  Appellee's Mot ion  t o  D i s m i s s  #4--Unconst i  t u t i o n a l  i t y  
of  t h e  S t a t u t e  Because E x c e s s i v e  Pun i shmen t ,  I n s u f f i c i e n t  S c i e n t e r  
and R e s u l t i n g  C h i l l i n g  E f f e c t  on F i r s t  Amendment R i g h t s  (R114-144).  
A l l  of  t h e  a r g u m e n t s  c o n t a i n e d  i n  t h a t  m o t i o n  are- a d o p t e d  by Ms. 
S t a l l  f o r  t h i s  i s s u e .  
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( 6 )  Proof  t h a t  a d e f e n d a n t  knowingly  
commit ted  any  act  or engaged i n  any  c o n d u c t  
r e f e r r e d  t o  i n  t h i s  s e c t i o n  may b e  made by 
showing t h a t  a t  t h e  t i m e  s u c h  ac t  was committed 
or c o n d u c t  engaged  i n  h e  had a c t u a l  knowledge 
of t h e  c o n t e n t s  o r  c h a r a c t e r  of t h e  material ,  
matter, a r t i c l e ,  or t h i n g  p o s s e s s e d  or 
o t h e r w i s e  d e a l t  w i t h ,  or  by showing f a c t s  and 
c i r c u m s t a n c e s  from which  i t  may f a i r l y  b e  
i n f e r r e d  t h a t  h e  had s u c h  knowledge,  or by 
showing t h a t  h e  had knowledge of  s u c h  f a c t s  
and c i r c u m s t a n c e s  as  would p u t  a man of 
o r d i n a r y  i n t e l l i g e n c e  and c a u t i o n  on i n q u i r y  
as t o  s u c h  c o n t e n t s  or c h a r a c t e r .  

A s  t h e  t r i a l  c o u r t  n o t e d  i n  i t s  o p i n i o n  ( R 6 0 6 ) ,  t h e  above  s c i e n t e r  

s t a n d a r d  is e x t r e m e l y  low.  Ms. S t a l l  a r g u e s  t h a t  i t  is s o  low as  

t o  b e ,  f o r  a l l  pract ical  p u r p o s e s ,  n o n- e x i s t e n t .  Y e t ,  t h e  U n i t e d  

S ta tes  Supreme C o u r t  h a s  r u l e d  t h a t  o b s c e n i t y  c a n  n e v e r  b e  a s t r i c t  

l i a b i l i t y  crime. Smi th  v .  C a  l i f o r n i a ,  3 6 1  U . S .  147  ( 1 9 5 9 ) .  

A s  n o t e d  i n  S m i t h ,  a t  1 5 3 ,  154:  

By d i s p e n s i n g  w i t h  a n y  r e q u i r e m e n t  of 
knowledge of t h e  c o n t e n t s  of t h e  book on  t h e  
pa r t  of t h e  se l l e r ,  t h e  o r d i n a n c e  t e n d s  t o  
impose a s e v e r e  l i m i t a t i o n  on t h e  p u b l i c ' s  
access t o  c o n s t i t u t i o n a l l y  p r o t e c t e d  matter. 

l v  l i a b l e  For i f  t h e  b o o k s e l l e r  is  cr m a 1  
w i t h o u t  knowledae  of t h e  c o n t e  n t s ,  and t h e  
o r d i n a n c e  f u l f i l l s  i t s  p u r p o s e ,  ) $e w i l l  t e n d  
t o  re  s t r i c t  t h e  books h e  sel  1s t o  t h o s e  h e  h a s  
i n s p e c t e d ;  and t h u s  t h e  S t a t e  w i l l  h ave  imposed 
a r e s t r i c t i o n  upon t h e  d i s t r i b u t i o n  of 
c o n s t i t u t i o n a l l y  p r o t e c t e d  as w e l l  a s  o b s c e n e  
l i t e r a t u r e .  I t  h a s  b e e n  w e l l  o b s e r v e d  of a 
s t a t u t e  c o n s t r u e d  as d i s p e n s i n g  w i t h  any  
r e q u i r e m e n t  of s c i e n t e r  t h a t :  'Every  b o o k s e l l e r  
would be placed unde r  a n  o b l i g a t i o n  t o  m a k e  
h i m s e l f  aware of t h e  c o n t e n t s  of e v e r y  book i n  
h i s  shop .  I t  would b e  a l t o g e t h e r  u n r e a s o n a b l e  
t o  demand s o  n e a r  a n  a p p r o a c h  t o  o m n i s c i e n c e . '  
The Kina v .  E w a r t ,  25 N . Z . L . R .  709,  729  (C.A.) 

d become t h e  
im t h  e 

And t h e  b o o k s e l l e r  's b u r d e n  woul 

o u l d  be 
pub1  ic I s b u r d e n ,  f o r  bv r e s t r i c t i n a  h 
p u b l i c ' s  ac cess t o r e a d i n a  matter w 
res t r  i c t e d .  I f  t h e  c o n t e n t s  of bookshops  and 
p e r i o d i c a l  s t a n d s  were r e s t r i c t e d  t o  material 

. .  

* .  
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of w h i c h  t h e i r  p r o p r i e t o r s  had made a n  
i n s p e c t i o n ,  t h e y  might  be  d e p l e t e d  indeed.  T h e  
b o o k s e l l e r ' s  l i m i t a t i o n  i n  t h e  amount of 
r e a d i n g  material w i t h  w h i c h  h e  c o u l d  

t h u s  
f a m i l i a r i z e  h i m s e l f ,  and 
face of h is a b s o l u t e  c r i m i n a l  l i a b i l i t y  
Y O U 1  d t e n  d t o  res t r  i c t  t h e  DU b l i c ' s  access tQ 

i n t e d  word w h i c h  t h e  S t a t e  c o  u ld  
i o n a l l v  sumre  ss d i r e c t l y  . The  

forms of t h e  D r  
n o t  c o n s t i t u t  
b o o k s e l l e r ' s  s e l f - c e n s o r s h  iD, compelled by t h e  
S t a t e ,  would be  a c e n s o r s h i p  a f f e c t i n g  t h e  
whole p u b l i c ,  h a r d l y  less  v i r u l e n t  f o r  be ing 
p r i v a t e l y  a d m i n i s t e r e d .  Through it ,  t h e  
d i s t r i b u t i o n  of a l l  books, bo th  obscene and n o t  
obscene ,  would be  impeded. [ f o o t n o t e s  o m i t t e d ;  
emphasis  added] .  

. . .  
* . .  * .  

I n  l i g h t  of Smith, o t h e r  s t a tes  have s t r u c k  down t h e i r  o b s c e n i t y  

s t a t u t e s  based on a l ack  of o r  t o o  low a l e v e l  of s c i e n t e r .  state 

V .  Bumanalaq, 634 P.2d 80 a t  96, 97 ( H a w a i i  19801,  s t r u c k  down i t s  

o l d e r  o b s c e n i t y  s t a t u t e  (m, s u D r a r  h a s  s t r u c k  down t h e  most 

r e c e n t  s t a t u t e )  by d e c l a r i n g  t h a t  d i s t r i b u t i n g  obscene  materials  

f o r  money was n o t  s u f f i c i e n t  f o r  making a prima f a c i e  case of 0 
s c i e n t e r  : 

W e  t h i n k  [ t h e  H a w a i i  o b s c e n i t y  s t a t u t e ] ,  if 
a p p l i e d ,  may have a c o l l a t e r a l  e f f e c t  of 
i n h i b i t i n g  f r e e  e x p r e s s i o n .  I ts a p p l i c a t i o n  
would tend t o  l i m i t  p u b l i c  access t o  p r o t e c t e d  
material because  b o o k s e l l e r s  may then  r e s t r i c t  
wha t  t h e y  o f f e r  t o  works t h a t  are famil iar  w i t h  
and c o n s i d e r  " s a f e . "  The d i s t r i b u t i o n  of 
p r o t e c t e d ,  a s  w e l l  as obscene ,  matter may be  
a f f e c t e d  by t h i s  s e l f - c e n s o r s h i p .  And a 
s t a t u t e  w i t h  s u c h  e f f e c t  d o e s  n o t  w i t h s t a n d  
c o n s t i t u t i o n a l  s c r u t i n y  under t h e  F i r s t  
Amendment overbr  ead t h  d o c t r i n e  . [ f o o t n o t e  
o m i t t e d ]  

The c o u r t  r e j e c t e d  t h e  S t a t e ' s  claim t h a t  a s c i e n t e r  r equ i rement  

made c o n v i c t i o n s  t o o  d i f f i c u l t  t o  o b t a i n .  See a l s o  Davis  V .  S t a t e ,  

658 S.W.2d 572 (Tex.Crim.App. 1 9 8 3 ) ;  and Fernwood Books a n  d Video 
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V .  C i t y  of J a c k s o n ,  Miss. I 

( t h e s e  cases are more f u l l y  

The c o n c l u s i o n  t o  

6 0 1  F.Supp. 1093  (S.D. M i s s .  1 9 8 4 )  

d i s c u s s e d  a t  R138, 1 3 9 ) .  

b e  g l e a n e d  from t h e s e  cases is t h a t  a 

l a c k  o f  a m e a n i n g f u l  l e v e l  of s c i e n t e r  r e s u l t s  i n  a s e l f - c e n s o r s h i p  

t h a t  c a n n o t  b e  to lera ted.  Owners of b o o k s t o r e s  a n d ,  i n  t h i s  case, 

v i d e o  r e n t a l  s tores c a n n o t  b e  burdened  w i t h  examining  e v e r y  i t e m  

t h e y  c a r r y .  F l o r i d a ' s  lack of a m e a n i n g f u l  l e v e l  of s c i e n t e r ,  

however ,  e n d e a v o r s  t o  place s u c h  a b u r d e n  on n o t  o n l y  t h e  owners  

b u t  on employees  who m e r e l y  hand t h e  mater ia ls  o v e r  t o  c u s t o m e r s .  

P o s s e s s i n g  t h r e e  or more i d e n t i c a l  o r  s imi lar  materials  b e i n g  a 

prima facie  case of knowledge is n o  knowledge a t  a l l ;  and i n f e r r i n g  

knowledge or showing c i r c u m s t a n c e s  t h a t  would p u t  a "man of 

o r d i n a r y  i n t e l l i g e n c e  and c a u t i o n  on i n q u i r y  as t o  s u c h  c o n t e n t s  

or c h a r a c t e r "  is s o  low a l e v e l  o f  s c i e n t e r  a s  t o  b e  n o n- e x i s t e n t .  

The mere fac t  t h a t  Ms. S t a l l ,  a clerk i n  t h e  s tore  who m e r e l y  a c t e d  

as  a c o n d u i t  i n  hand ing  o u t  r e n t a l  tapes, h a s  been  c h a r g e d  i n  t h i s  

case is proof p o s i t i v e  t h a t  F l o r i d a ' s  s t a t u t e  r e q u i r e s  n o  

m e a n i n g f u l  l e v e l  of s c i e n t e r .  F l o r i d a  h a s ,  f o r  a l l  p u r p o s e s ,  g o n e  

t o  a s t r i c t  l i a b i l i t y  t e s t  i n  i t s  o b s c e n i t y  s t a t u t e s .  T h i s  m a k e s  

t h e  s t a t u e  u n c o n s t i t u t i o n a l .  J o h n s o n  , suDr4 ,  n e e d s  t o  b e  

r e c o n s i d e r e d  and rejected. 

B.  E x c e s s i v e  Pun i shmen t .  

D e l i v e r y  of o b s c e n e  material i n  F l o r i d a  u sed  t o  be 

c o n s i d e r e d  a misdemeanor o f f e n s e .  I n  l i g h t  of t h e  a d d i t i o n  of 

o b s c e n i t y  t o  t h e  RICO s t a t u t e ,  v i o l a t i o n  of t h e  o b s c e n i t y  s t a t u t e  

c a n  n o  l o n g e r  b e  c o n s i d e r e d  a minor  i n f r a c t i o n .  RICO h a s  moved 
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t h e  misdemeanor  c h a r g e  u p  n o t  o n e  n o t c h ,  n o t  two n o t c h e s ,  b u t  t h r e e  

n o t c h e s  t o  a f i r s t - d e g r e e  f e l o n y  p u n i s h a b l e  by  u p  t o  30 y e a r s  i n  

p r i s o n  and a $10,000 f i n e .  S e e  § 775.082--084,  F la .  S t a t .  ( 1 9 8 5 ) ;  

§ 895.02--04,  F l a .  S t a t .  ( 1 9 8 5 ) .  The g u i d e l i n e s  t ake  away j u d i c i a l  

d i s c r e t i o n  i n  s e n t e n c i n g  i n  t h i s  area and take away p r o b a t i o n  a s  

a n  o p t i o n  f o r  e v e n  a f i r s t  o f f e n d e r  who f a c e s  a minimum of 2 1 / 2  

y e a r s  impr i sonmen t .  For t h e  s e v e r i t y  of t h e  p u n i s h m e n t  and /o r  t h e  

l a c k  of a p r i o r  r e c o r d  are n o t  v a l i d  r e a s o n s  f o r  a downward 

d e p a r t u r e .  Fa n d e r s  V .  S t a t e  , 510 So.2d 296 (Fla .  1 9 8 7 ) ;  and S t a t e  

v .  DeVine,  512 So.2d 1 1 6 3  (F la .  4 t h  DCA 1 9 8 7 ) .  And a l l  i t  takes  

t o  f a l l  u n d e r  t h i s  e x t r e m e l y  h a r s h  s t a t u t e  is  two sales o f  o b s c e n e  

materials  ( i .e . ,  p a t t e r n  of r a c k e t e e r i n g  a c t i v i t y  as  d e f i n e d  i n  

F l o r i d a  S t a t u t e  8 9 5 . 0 2 ( 4 ) )  by a n  employee or a n  i n d i v i d u a l  owner 

( i .e . ,  e n t e r p r i s e  d e f i n e d  as  a n y  i n d i v i d u a l  o r  c o r p o r a t i o n ,  etc. ,  

i n  F l o r i d a  S t a t u t e  8 9 5 . 0 2 ( 3 ) ;  and  F l o r i d a  S t a t u t e  895.03 

p r o h i b i t i n g  any  p e r s o n  from r e c e i v i n g  p r o c e e d s  and any  employee  

from p a r t i c i p a t i n g  i n  t h e  a c t i v i t y ) .  The t r i a l  c o u r t  n o t e d  t h i s  

low l e v e l  of  e s t a b l i s h i n g  RICO i n  i t s  o r d e r  a t  R607. C o n t r a r y  t o  

wha t  t h e  A t t o r n e y  G e n e r a l  a r g u e d  before  t h e  Second D i s t r i c t  C o u r t  

of Appeal t h a t  more is r e q u i r e d  t h a n  two simple sales ,  t h e  

p r o s e c u t o r  a r g u e d  s t r e n u o u s l y  t h a t  two r e n t a l s  of j u s t  two tapes 

i n  o n e  d a y  was a l l  i t  t o o k  t o  j u s t i f y  t h e  R I C O  c h a r g e  a g a i n s t  Ms. 

S t a l l  (R581-584).  The f ac t  t h a t  Ms. S t a l l  r e n t e d  s e v e r a l  tapes i n  

o n e  d a y  c o n v e n i e n t l y  moved h e r  o u t  of t h e  lowest  p o s s i b l e  g u i d e l i n e  

s e n t e n c e  o f  2 1 /2  y e a r s  and places h e r  i n  a h i g h e r  r a n g e  ( t h e  t r i a l  

c o u r t  n o t e s  t h a t  t h e  p a r t i e s  are f a c i n g  a minimum of 4 1 / 2  y e a r s  
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a t  R595, 606; and w i t h o u t  a p r i o r  r eco rd- - unde r s igned  c o u n s e l  n o t  

h a v i n g  knowledge of Ms. S t a l l ' s  c r i m i n a l  his tory--Ms.  S t a l l  would 

a t  t h e  v e r y  l e a s t ,  f a l l  i n t o  t h e  3 1 /2  t o  4 1/2  y e a r  r a n g e ) .  

The t r i a l  c o u r t ' s  c o n c l u s i o n  t h a t  s u b s t a n t i a l  mandatory  

p r i s o n  t i m e  w i t h  a maximum of 30 y e a r s  impr i sonmen t  a t  s t a k e  i s  

n o t  c r u e l  and e x c e s s i v e  pun i shmen t  is based  on t h e  e r r o n e o u s  

a s s u m p t i o n  t h a t  t h e  l e g i s l a t u r e  c a n  impose w h a t e v e r  pun i shmen t  i t  

fee ls  is appropriate .  Even o u r  l e g i s l a t u r e  h a s  l i m i t a t i o n s  i n  

s p i t e  of i t s  w i s h e s  t o  t h e  c o n t r a r y  as  w i t n e s s e d  by t h e  

u n c o n s t i t u t i o n a l i t y  of t h e  s t a t u t e  impos ing  a d e a t h  p e n a l t y  fo r  a 

s e x u a l  b a t t e r y  on a c h i l d .  S e e  Bufo r  d V .  S t a t e  , 403 So.2d 943 

(F la .  1981)  S t r i k i n g  down s t a t e  p e n a l t i e s  on t h e  g r o u n d s  of c r u e l  

and u n u s u a l  pun i shmen t  is  n o t  l i m i t e d  t o  t h e  i m p o s i t i o n  of  t h e  

d e a t h  p e n a l t y .  I n  Solem V .  H e l m ,  1 0 3  S . C t .  3 0 0 1  (1983)  , t h e  U n i t e d  

S t a t e s  Supreme C o u r t  s t r u c k  a l i f e  s e n t e n c e  w i t h  no  p o s s i b i l i t y  of 

parole t h a t  was imposed p u r s u a n t  t o  a r e c i d i v i s t  s t a t u t e .  F i n d i n g  

t h e  s e n t e n c e  s i g n i f i c a n t l y  d i s p r o p o r t i o n a t e  t o  t h e  crime, t h e  

s e n t e n c e  was s t r u c k  as  b e i n g  p r o h i b i t e d  by t h e  E i g h t h  Amendment. 

I n  a n a l y z i n g  what  is c r u e l  and u n u s u a l  pun i shmen t ,  Folem 

l i s t s  s e v e r a l  factors  t o  c o n s i d e r .  These  fac tors  and Appellees '  

a r g u m e n t s  a s  t o  how t h e  i n s t a n t  case f a l l s  u n d e r  t h e s e  fac tors  (see 

R124-130 f o r  a more d e t a i l e d  a rgumen t )  a re  as  fol lows:  

1. The g r a v i t y  of t h e  o f f e n s e  and t h e  
h a r s h n e s s  of t h e  p e n a l t y- - a  misdemeanor o f f e n s e  
which  becomes a f i r s t - d e g r e e  f e l o n y  when two 
o f f e n s e s  a r e  c o m m i t t e d  s h o w s  t h e  
d i s p r o p o r t i o n a t e  e f f e c t  i n  t h i s  area. 

2. The s e n t e n c e s  imposed on c r i m i n a l s  i n  t h e  
same j u r i s d i c t i o n - - R I C O  h a s  pushed  t h e  
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misdemeanor c h a r g e  t o  a l e v e l  where  i t  is more 
s e v e r e l y  punished t h a n  s e x u a l  b a t t e r y ,  robbery ,  
b u r g l a r y  o r  even manslaughter  . 
3. The s e n t e n c e s  imposed f o r  commission of 
t h e  same crime i n  o t h e r  j u r i s d i c t i o n s - - a s  c a n  
be seen  from an appendix a t t a c h e d  t o  A p p e l l e e s '  
motion 84 (R146-1521, no o t h e r  s t a t e  i n  t h e  
union imposes a more h a r s h  p e n a l t y  on 
o b s c e n i t y .  The S t a t e ' s  argument t h a t  RICO as  
a p p l i e d  t o  o b s c e n i t y  i n  I n d i a n a  and V i r g i n i a  
becomes e x t r e m e l y  w e a k  when i t  is r e a l i z e d  t h a t  
t h e  p e n a l t i e s  are  f a r  less s e v e r e .  

4. The  harm caused o r  th rea tened- - the  S t a t e  
h a s  never  demonst ra ted  t h e  harm caused by t h e  
d is t r  i b u  t i o n  of obscene  mater ia ls  inv o lv  ing  
a d u l t s  o n l y  f o r  a d u l t  u s e  i n  t h e  home. T h e  
f a c t  t h a t  S t a  n l e v  s a y s  s u c h  materials c a n  be  
viewed i n  t h e  home c l e a r l y  d e m o n s t r a t e s  a l a c k  
of harm. 

5. The c u l p a b i l i t y  of t h e  o f f e n d e r- - F l o r i d a  
h a s  reduced t h e  c u l p a b i l i t y  of t h e  o f f e n d e r  t o  
a l e v e l  of s t r i c t  l i a b i l i t y .  

I n  l i g h t  of these above- s ta ted  f a c t o r s ,  i t  is obvious  t h a t  

F l o r i d a ' s  RICO s t a t u t e  as i t  a p p l i e s  t o  o b s c e n i t y  is e x c e s s i v e  and 

v i o l a t e s  t h e  E igh th  Amendment. 

The Uni ted  S ta tes  Supreme C o u r t ' s  r e c e n t  d e c i s i o n  i n  F o r t  

Wavne Books, Inc .  v .  I n d i a n a ,  U.S .  , 57 LW 4180 (1989) 

d o e s  n o t  i n v o l v e  t h e  same s o r t  of s t i f f  p e n a l t i e s  t h a t  are a t  i s s u e  

i n  F l o r i d a .  Whereas i n  I n d i a n a  a RICO v i o l a t o r  f a c e s  a maximum of 

1 0  y e a r s  i n  p r i s o n ,  i n  F l o r i d a  t h e  maximum of 30  is  f a r  more 

s e v e r e .  I n  a d d i t i o n ,  F l o r i d a ' s  g u i d e l i n e s  have t a k e n  away j u d i c i a l  

d i s c r e t i o n  i n  a l lowing  f o r  a smaller s e n t e n c e  and there  is no more 

p a r o l e  i n  F l o r i d a .  A l l  of these f a c t o r s  m a k e  F l o r i d a ' s  R I C O  

s t a t u t e  ex t remely  e x c e s s i v e  i n  i t s  punishment.  

38 



C. C h i l l i n g  E f f e c t  on t h e  F i r s t  Amendment. 

The t r i a l  c o u r t  i n  t h i s  case combined t h e  p r o b l e m s  w i t h  

l o w  s c i e n t e r ,  e x c e s s i v e  pun i shmen t  and v a g u e  tests t o  r e a c h  t h e  

c o n c l u s i o n  t h a t  F l o r i d a ' s  o b s c e n i t y  RICO s t a t u t e  was 

u n c o n s t i t u t i o n a l  (R606-606) . The Second Di s t r i c t  C o u r t  of Appeal 

found  n o  c h i l l i n g  e f f e c t ,  n o t i n g  t h a t ,  as  per F o r t  Wane B o o k s .  

I n c . ,  s t i f f e r  p e n a l t i e s  r e s u l t i n g  i n  p o s s i b l e  s e l f - c e n s o r s h i p  is 

n o t  enough t o  f i n d  a n  a n t i o b s c e n i t y  law u n c o n s t i t u t i o n a l .  I n  l i g h t  

of t h e  e x t r e m e l y  low l e v e l  of s c i e n t e r  i n  F l o r i d a  and F l o r i d a ' s  

e x c e s s i v e  pun i shmen t ,  t h e  c h i l l i n g  effect  g o e s  beyond 

p o s s i b i l i t i e s .  I n  summation it c a n  o n l y  b e  s t a t e d  t h a t  wha t  l i t t l e  

i t  takes t o  c o n v i c t  "Mom and Pop" opera tors  of r e n t a l  tapes unde r  

RICO and s u b j e c t  them t o  m a s s i v e ,  mandatory  p r i s o n  terms would h a v e  

a n  o b v i o u s  c h i l l i n g  e f f e c t  on t h e i r  d e s i r e  t o  c a r r y  even  "R" r a t e d  

f i l m s .  Such s e l f - c e n s o r s h i p  c h i l l s  t h e  F i r s t  Amendment t o  i t s  v e r y  

core, and c a n n o t  b e  to le ra ted .  The s t a t u t e  is u n c o n s t i t u t i o n a l .  
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ISSUE I11 

D I D  THE SECOND DISTRICT COURT OF 
APPEAL ERR I N  ITS RULING ON WHAT WAS 
THE PROPER REASONABLE MAN STANDARD? 

F i r s t  of a l l ,  i t  is t o  b e  n o t e d  t h a t  t h i s  i s s u e  w i l l  o n l y  

b e  r ipe  i f  t h i s  C o u r t  re jects  t h e  t r i a l  c o u r t ' s  f i n d i n g  t h a t  t h e  

o b s c e n i t y  s t a t u t e s  a re  u n c o n s t i t u t i o n a l .  Should  t h i s  c o u r t  a g r e e  

w i t h  t h e  t r i a l  c o u r t  on t h e  u n c o n s t i t u t i o n a l i t y  of t h e  s t a t u t e s ,  

t h e n  t h i s  i s s u e  need  n o t  b e  r e a c h e d .  

The S t a t e  a r g u e d  two items i n  t h i s  i s s u e :  (1) t h e  u s e  

of e x p e r t s  and l a y  p e r s o n s  i n  p rong  c of t h e  o b s c e n i t y  t es t ,  and 

(2) t h e  r e q u i r e m e n t  t h a t  t h e  S t a t e  p r e s e n t  e v i d e n c e  t h a t  t h e  

material i n  q u e s t i o n  f a i l s  p r o n g  c. Each of t h e s e  w i l l  b e  

d i s c u s s e d  below.  

A. The U s e  of  E x p e r t s  and Lay  P e r s o n s .  

The Second Dis t r ic t  C o u r t  of Appeal d i d  n o t  a d d r e s s  t h e  

u s e  of e x p e r t s  and l a y  p e r s o n s  as  t o  t h e  reasonable- man p rong  of 

t h e  Miller tes t ;  b u t  t h e  t r i a l  c o u r t  i n  t h i s  case g a v e  a n  

e x c e l l e n t ,  w e l l- r e a s o n e d  o p i n i o n  as t o  why e x p e r t s  and l a y  people 

s h o u l d  b e  a l l o w e d  t o  t e s t i f y  as t o  t h e  r e a s o n a b l e  man/prong 

c / l i t e r a r y ,  a r t i s t i c ,  p o l i t i c a l ,  o r  s c i e n t i f i c  v a l u e  t es t  a t  R601- 

603. I t  is d i f f i c u l t  f o r  u n d e r s i g n e d  c o u n s e l  t o  improve on t h e  

t r i a l  c o u r t ' s  r e a s o n i n g  which s o  a p t l y  j u s t i f i e s  t h e  t r i a l  c o u r t ' s  

c o n c l u s i o n .  Ms. S t a l l  re l ies  h e a v i l y  on t h e  o p i n i o n  on t h i s  i s s u e .  

I n  r e s p o n s e  t o  t h e  a rgumen t  t h a t  l a y  t e s t i m o n y  is n o t  

u sed  i n  t h e  area of t o r t  law, Ms. S t a l l  p o i n t s  t o  t h e  t r i a l  c o u r t ' s  

d e c i s i o n  which n o t e s  t h a t  t o r t  law is n o t  e n t i r e l y  a p p l i c a b l e  
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(R601) .  The t r i a l  c o u r t ' s  q u o t e s  from Prosser  and Keeto n on  T o r t s  

and H a r D e r  and James -The Law o f  T o r t s  t h a t  d e f i n e  t h e  r e a s o n a b l e  

man on a community s t a n d a r d  which  is  e x a c t l y  what  PoDe rejects. 

Thus,  r e l i a n c e  on t o r t  law is n o t  appropriate.  A b e t t e r  a n a l o g y  

would b e  t h e  i n s a n i t y  i s s u e  where  b o t h  experts and l a y  p e r s o n s  are 

a l l o w e d  t o  g i v e  t h e i r  o p i n i o n s  i n  o r d e r  t o  assist t h e  j u r y .  

The u s e  of e x p e r t s  i n  o b s c e n i t y  cases h a s  been  h e l d  

appropriate  i n  o b s c e n i t y  t r i a l s  by t h e  U n i t e d  S t a t e s  Supreme C o u r t  

i n  K a D l a  n v .  C a  l i f  o r n i a  , 413 U . S .  115 a t  1 2 1 ,  93 S .Ct .  2680 a t  

2685,  37 L.Ed.2d 492 a t  498 ( 1 9 7 3 ) .  The d a t e  of t h e  o p i n i o n  

re f lec ts  t h a t  t h e  u s e  of e x p e r t s  was a l l o w e d  e v e n  b e f o r e  t h e  PoDe 

d e c i s i o n .  Now t h a t  t h e  reasonable- man i s s u e  is c l e a r l y  before t h e  

j u r y ,  t h e  u s e  of e x p e r t s  and l a y  people is e v e n  more v i t a l  i n  a n  

o b s c e n i t y  case. 

T h e r e  are  many areas of a l i t e r a r y  o r  a r t i s t i c  or  

p o l i t i c a l  or s c i e n t i f i c  n a t u r e  t h a t  would b e  beyond t h e  a v e r a g e  

j u r o r  i n  examining  material  a l l e g e d  t o  b e  obscene .  For example ,  

t h e  d o c t o r s  who t e s t i f i e d  b e f o r e  t h e  t r i a l  c o u r t  i n  regards t o  

s e a t i n g  a j u r y  d i s c u s s e d  t h e  u s e  of  t h e  a l l e g e d  o b s c e n e  f i l m s  i n  

s e x  t h e r a p y  t r e a t m e n t  (R466-469, 538,  5 3 9 ) .  P e r s o n s  n o t  famil iar  

w i t h  s e x u a l  t h e r a p y  ( u n d e r s i g n e d  c o u n s e l  i n c l u d e d )  would f i n d  s u c h  

t e s t i m o n y  h e l p f u l  i n  d e t e r m i n i n g  a mater ia l ' s  v a l u e  unde r  p rong  c. 

The same need or u s e  would h o l d  t r u e  i n  t h e  o t h e r  areas t o  b e  

c o n s i d e r e d .  People n o t  famil iar  w i t h  t h e  a r t ,  p o l i t i c a l  or 

l i t e r a r y  wor ld  would need t h e  t e s t i m o n y  of e x p e r t s  and l a y  p e r s o n s  

i n  o r d e r  t o  e i t h e r  accept or reject  t h e  q u e s t i o n a b l e  mater ia l ' s  
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v a l u e .  The f a c t  t h a t  t h e  r e a s o n a b l e  man need  n o t  b e  i n  t h e  

m a j o r i t y  no r  of t h e  j u r o r ' s  community m a k e s  t h e  o p i n i o n  of e x p e r t s  

and l a y  people e v e n  more i m p o r t a n t  i n  t h i s  o b j e c t i v e  s t a n d a r d .  

O f  c o u r s e ,  whe the r  or n o t  a n  e x p e r t  o r  l a y  p e r s o n  c a n  

a c t u a l l y  c o n t r i b u t e  v i a  t e s t i m o n y  t o  a w o r k ' s  v a l u e  is  u l t i m a t e l y  

up  t o  t h e  t r i a l  c o u r t .  The t r i a l  c o u r t  h a s  d i s c r e t i o n  i n  a c c e p t i n g  

or r e j e c t i n g  t h e  u s e  of a w i t n e s s  who c a n n o t  g i v e  r e l e v a n t  

t e s t i m o n y ,  and t h i s  d e c i s i o n  mus t  b e  made on a ca se- by- case  bas is .  

B. R e q u i r i n g  t h e  S t a t e  t o  p r o v e  t h a t  t h e  material i n  
q u e s t i o n ,  as a whole ,  l acks  s e r i o u s  l i t e r a r y ,  a r t i s t i c ,  
p o l i t i c a l  or s c i e n t i f i c  v a l u e  and t h a t  n o  r e a s o n a b l e  
p e r s o n  c o u l d  f i n d  v a l u e .  

The S t a t e  a rgued  t h a t  t h e  a b o v e- s t a t e d  r e q u i r e m e n t  is 

unworkable  and too  heavy of a b u r d e n  f o r  t h e  Sta te ,  and t h e  Second 

D i s t r i c t  C o u r t  of Appeal a g r e e d  w i t h  t h e  S t a t e .  However, o b s c e n i t y  

laws w i t h  t h e i r  impact on F i r s t  Amendment r i g h t s  and s e r i o u s  

p e n a l t i e s  r e q u i r e  a heavy  b u r d e n  on t h e  S t a t e .  I n  l i g h t  of t h e  

v a g u e  d e f i n i t i o n  of o b s c e n i t y ,  t h e  p r o s e c u t o r s  i n  t h i s  s t a t e  s h o u l d  

b e  f o r c e d  t o  move a g a i n s t  o n l y  t h o s e  t h a t  d i s t r i b u t e  materials  

w i t h o u t  any  v a l u e ;  and a j u r y  s h o u l d  n o t  be a l l o w e d  t o  c o n v i c t  

u n t i l  t h e  S t a t e  meets i t s  bu rden .  The o b s c e n i t y  and RICO laws 

s h o u l d  b e  r e s e r v e d  f o r  o n l y  t h e  most q u e s t i o n a b l e  of materials 

( s u c h  as t h o s e  l i s t e d  by t h e  San  B e r n a r d i n o ,  C a l i f o r n i a ,  D i s t r i c t  

A t t o r n e y ' s  O f f i c e- - s e e  R610) ,  and n o t  fo r  t h e  b o r d e r l i n e  materials  

t h a t  o f t e n  r e q u i r e  y e a r s  of l i t i g a t i o n  b e f o r e  a h i g h  c o u r t  

u l t i m a t e l y  f i n d s  them n o t  o b s c e n e  i n  s p i t e  of j u r y  v e r d i c t s  t o  t h e  

c o n t r a r y .  G e o r g i a ' s  t r e a t m e n t  of t h e  f i l m  " C a r n a l  Knowledge" i n  
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J e n k i n s  V .  Geora ia,  418 U.S. 153 (1974) , is a prime example  of w h a t  

t h i s  h i g h  r e a s o n a b l e  man s t a n d a r d  mus t  a v o i d .  

The a rgument  t h a t  t h e  b u r d e n  is unworkable  is w i t h o u t  

meri t .  Going back t o  t h e  a n a l o g y  of  i n s a n i t y ,  t h e  b u r d e n  is 

s imi lar  t o  t h a t  r e q u i r e d  i n  Yohn v .  S t a t e  , 476 So.2d 123 (Fla .  

19851, where  t h e  S t a t e  i s  r e q u i r e d  t o  e s t a b l i s h  beyond a r e a s o n a b l e  

d o u b t  t h a t  t h e  d e f e n d a n t  i s  s a n e  once  t h e  d e f e n s e  is r a i s e d .  I f  

t h e  S t a t e  feels  i t  is u n f a i r  t o  have  s u c h  a heavy  b u r d e n  p l a c e d  on 

i t  i n  overcoming t h e  reasonable- man t e s t  i n  p rong  c ,  t h e n  i t  is 

e x p e r i e n c i n g  t h e  same f e e l i n g s  of f r u s t r a t i o n  t h a t  t r i a l  c o u r t s  and 

d e f e n d a n t s  have  i n  d e a l i n g  w i t h  o b s c e n i t y  laws and t h e i r  ill- 

d e f i n e d  terms. The b u r d e n  of t h e  o b j e c t i v e  reasonable- man t e s t  

mus t  f a l l  on someone, and t h a t  someone mus t  be t h e  S t a t e .  T h e r e  

are t o o  many f u n d a m e n t a l  r i g h t s  a t  s t ake- - f reedom of e x p r e s s i o n :  

t h e  r i g h t  o f  p r i v a c y :  t h e  r i g h t  of l i b e r t y ;  and t h e  r i g h t  t o  

a c q u i r e ,  possess, and p r o t e c t  p r o p e r t y- - t o  r e q u i r e  a lesser b u r d e n  

or a p l a c e m e n t  of t h e  b u r d e n  on t h e  P e t i t i o n e r s .  The Second 

Dis t r i c t  C o u r t  of Appeal h e l d  t h a t  PoDe d o e s  n o t  r e q u i r e  a 

reasonable- man e l e m e n t  of p r o o f  on t h e  S ta te .  I t  t h e n  g o e s  on  t o  

n o t e  t h a t  t h i s  is t h e  proper s t a n d a r d  fo r  a f i n d e r  of f ac t  t o  a p p l y  

i n  d e t e r m i n i n g  o b s c e n i t y .  T h i s  appears t o  be a d i s t i n c t i o n  w i t h o u t  

a d i f f e r e n c e .  The Miller test is  a t h r e e - p a r t  t e s t :  and before a 

case g o e s  t o  t h e  j u r y ,  t h e  S ta te  s h o u l d  b e  r e q u i r e d  t o  p r o v e  a l l  

t h r e e- e l e m e n t s  o f  t h e  Miller test.  The t r i a l  c o u r t ' s  r u l i n g ,  i f  

t h i s  case g o e s  t o  t r i a l ,  on t h e  reasonable- man t e s t  mus t  b e  u p h e l d .  
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CONCLUSION 

I n  l i g h t  of t h e  a b o v e- s t a t e d  a r g u m e n t s  and a u t h o r i t i e s ,  

t h e  Second D i s t r i c t  C o u r t  of Appeal's o p i n i o n  i n  t h i s  case s h o u l d  

b e  se t  a s i d e  and t h e  o b s c e n i t y  s t a t u t e  and RICO o b s c e n i t y  s t a t u t e  

found  u n c o n s t i t u t i o n a l .  I n  t h e  a l t e r n a t i v e ,  s h o u l d  t h i s  case g o  

t o  t r i a l ,  t h e  S t a t e  s h o u l d  b e  forced t o  p r o v e  t h a t  t h e  material i n  

q u e s t i o n ,  as a who le ,  lacks s e r i o u s  l i t e r a r y ,  a r t i s t i c ,  p o l i t i c a l  

o r  s c i e n t i f i c  v a l u e  and t h a t  n o  r e a s o n a b l e  p e r s o n  c o u l d  f i n d  v a l u e .  

I f  t h i s  case d o e s  g o  t o  t r i a l ,  P e t i t i o n e r  s h o u l d  be a l l o w e d  t o  u s e  

e x p e r t s  and l a y  w i t n e s s e s  i n  e s t a b l i s h i n g  t h e  r ea sonab l e- man  p r o n g .  
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