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PRELIM1 NARY STATEMENT 

P e t i t i o n e r ,  TOMMIE LYNN STALL, was one  of s e v e r a l  

Appellees i n  t h e  Second D i s t r i c t  C o u r t  of Appeal and one  of s e v e r a l  

d e f e n d a n t s  i n  t h e  t r i a l  c o u r t .  Responden t ,  t h e  S t a t e  of F l o r i d a ,  

was t h e  A p p e l l a n t  i n  t h e  Second Dis t r i c t  C o u r t  of Appeal. The  

a p p e n d i x  t o  t h i s  b r i e f  c o n t a i n s  a copy  of t h e  d e c i s i o n  r e n d e r e d  

March 31, 1989.  

1 



STATEMENT OF THE CAS E AND FACTS 

Ms. S t a l l  and h e r  co- defendan t s  were charged i n  a 47- 

c o u n t  i n f o r m a t i o n  a l l e g i n g  RICO,  h i r i n g  p e r s o n s  t o  d i s t r i b u t e  

obscene  materials ,  d i s t r i b u t i o n  of obscene  movies,  d i s t r i b u t i o n  of 

obscene magazines,  d i s t r i b u t i o n  of obscene a r t i c l e s ,  p o s s e s s i o n  of 

obscene movies w i t h  i n t e n t  t o  s e l l  o r  d i s t r i b u t e ,  p o s s e s s i o n  of 

obscene i n s t r u m e n t s  w i t h  i n t e n t  t o  s e l l  o r  d i s t r i b u t e ,  and 

p o s s e s s i o n  of obscene  magazines w i t h  i n t e n t  t o  s e l l  or d i s t r i b u t e ,  

i n  v i o l a t i o n  of s e c t i o n  847.011, F l o r i d a  S t a t u t e s  (1985); s e c t i o n  

895.03, F l o r i d a  S t a t u t e s  (1985) ; and s e c t i o n  895.04, F l o r i d a  

S t a t u t e s  (1985 and Supp. 1986). T h e s e  a c t i v i t i e s  a l l e g e d l y  

occur red  from September 1 2 ,  1985, t o  March 7, 1987. S e v e r a l  

p r e t r i a l  mot ions  t o  d i s m i s s  were f i l e d ;  and t h e  t r i a l  c o u r t  e n t e r e d  

an o r d e r  on J a n u a r y  8, 1988, g r a n t i n g  t h e  motion t o  d i s m i s s .  I n  

i t s  o r d e r  t h e  t r i a l  c o u r t  d e c l a r e d  s e c t i o n  847.011, F l o r i d a  

S t a t u t e s  (1985), u n c o n s t i t u t i o n a l  under  b o t h  t h e  Uni ted  S t a t e s ’ a n d  

F l o r i d a  C o n s t i t u t i o n s ;  found t h a t  t h e  combined p r o v i s i o n s  of R I C O  

and s e c t i o n  847.011, F l o r i d a  S t a t u t e s  (19851, have an 

u n c o n s t i t u t i o n a l  c h i l l i n g  e f f e c t  upon p r o t e c t e d  speech;  and d e f i n e d  

t h e  r e a s o n a b l e  man s t a n d a r d  a p p l i c a b l e  t o  o f f e n s e s  i n v o l v i n g  

obscene materials. 

The S t a t e  appealed  t h i s  o r d e r  t o  t h e  Second D i s t r i c t  

Cour t  of Appeal on J a n u a r y  11, 1988; and t h e  Second D i s t r i c t  C o u r t  

of Appeal r e v e r s e d  t h e  t r i a l  c o u r t  on a l l  three areas. 
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SUMMARY OF THE ARGUMENT 

Due t o  t h e  i m p o r t a n t  i s s u e s  a t t a c k i n g  s e c t i o n  847.011, 

F l o r i d a  S t a t u t e s  (1985); s e c t i o n  895.02, F l o r i d a  S t a t u t e s  (1985) ; 

and s e c t i o n  895.04, F l o r i d a  S t a t u t e s  (1985 and Supp. 19861, and t h e  

f ac t  t h a t  t h e  t r i a l  c o u r t  and Second Di s t r i c t  C o u r t  of Appeal were 

a t  opposi te  e n d s  of t h e  l e g a l  s p e c t r u m ,  t h i s  c o u r t  s h o u l d  accept 

j u r i s d i c t i o n  of t h i s  case. 
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ARGUMENT 

ISSUE I 

WHETHER THIS COURT SHOULD TAKE 
J U R I S D I C T I O N  OF A CASE THAT DECLARES 

FLORIDA STATUTES (1985  and Supp. 
1986)  , VALID? 

SECTIONS 847.011 AND 895.02-04, 

T h e  f o l l o w i n g  r e a s o n s  j u s t i f y  t h e  t r i a l  c o u r t ' s  

c o n c l u s i o n  t h a t  F l o r i d a ' s  o b s c e n i t y  s t a t u t e  and t h e  R I C O  s t a t u t e  

as i t  app l i es  t o  o b s c e n i t y  is  u n c o n s t i t u t i o n a l :  (1) The s t a t u t e s  

v i o l a t e  F l o r i d a ' s  c o n s t i t u t i o n a l  r i g h t  t o  p r i v a c y .  I f  one  c a n  

possess o b s c e n e  materials  i n  o n e ' s  own home, F l o r i d a  h a s  t h e  r i g h t  

t o  p ro tec t  t h e  i n d i v i d u a l ' s  r i g h t  t o  a c q u i r e  o b s c e n e  materials;  and 

t h e  S t a t e  h a s  no  c o m p e l l i n g  i n t e r e s t s  a t  s t ake  t o  o v e r r i d e  t h a t  

r i g h t .  ( 2 )  The s t a t u t e  i s  vague  i n  t h a t  i t  would a p p l y  t o  e v e n  

"R" r a t e d  mov ie s ,  t h e  U n i t e d  S t a t e s  Supreme C o u r t  h a s  been  u n a b l e  

t o  se t  f o r t h  a b r i g h t  l i n e  t e s t  of  o b s c e n i t y ,  and r e c e n t  U n i t e d  

S t a t e s  Supreme C o u r t  case law p o i n t s  o u t  t h a t  t h e  tes t  f o r  

v a g u e n e s s  is  t h e  e s t a b l i s h m e n t  of min ima l  g u i d e l i n e s  t o  g o v e r n  l a w  

enforcement- - a  t e s t  t h a t  F l o r i d a ' s  s t a t u t e  does  n o t  meet. ( 3 )  

R e c e n t  l e g i s l a t i v e  c h a n g e s  i n  t h e  s t a t u t e  have  a l tered t h e  

s t a n d a r d s  t o  t h e  o b s c e n i t y  t e s t  a s  s e t  f o r t h  i n  U n i t e d  S ta tes  

Supreme C o u r t  d e c i s i o n s  t o  t h e  p o i n t  where  F l o r i d a ' s  s t a n d a r d s  d o  

n o t  comply w i t h  t h e  U n i t e d  Sta tes  Supreme C o u r t  d e c i s i o n s .  

F l o r i d a ' s  r e c e n t  s t a t u t e  d o e s  n o t  have  t h e  community s t a n d a r d  i n  

one  of t h e  p r o n g s  a s  r e q u i r e d  by U n i t e d  S t a t e s  Supreme C o u r t  

d e c i s i o n s .  T h i s  d e l e t i o n  i s  a f a t a l  one  t o  t h e  s ta tu te .  ( 4 )  The 

R I C O  s t a t u t e  r e d u c e s  t h e  l e v e l  of s c i e n t e r  t o  t h a t  o f  s t r i c t  
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l i a b i l i t y  i n  c a r r y i n g  o b s c e n e  materials,  and s t r i c t  l i a b i l i t y  i n  

place of  a c t u a l  knowledge of t h e  c o n t e n t  o f  o b s c e n e  materials c a n  

n e v e r  be t h e  s t a n d a r d .  (5 )  The e x c e s s i v e  pun i shmen t  t h a t  t u r n s  

a misdemeanor i n t o  a f i r s t - d e g r e e  f e l o n y  w i t h  mandatory  p r i s o n  

t i m e  a s  r e q u i r e d  by t h e  g u i d e l i n e s  v i o l a t e s  t h e  c r u e l  and u n u s u a l  

pun i shmen t  p r o v i s i o n s  of t h e  E i g h t h  Amendment, U n i t e d  States  

C o n s t i t u t i o n .  (6) L a s t  b u t  n o t  l e a s t ,  a c o m b i n a t i o n  of t h e  low 

l e v e l  of s c i e n t e r ,  t h e  e x c e s s i v e  pun i shmen t  and t h e  vague  t e s t  a l l  

combine t o  have  a c h i l l i n g  effect  on t h e  F i r s t  Amendment inasmuch 

as i t  r e s u l t s  i n  s e l f - c e n s o r s h i p .  

The S t a t e  a l s o  s u c c e s s f u l l y  a t t a c k e d  t h e  r e a s o n a b l e  man 

r u l i n g  made by t h e  t r i a l  c o u r t .  I f  t h i s  case g o e s  t o  t r i a l ,  t h e  

d e f e n d a n t s  have  a r i g h t  t o  c a l l  e x p e r t s  and l a y  p e r s o n s  t o  a s s i s t  

t h e  j u r y  i n  d e t e r m i n i n g  whe the r  a Work ,  a s  a whole ,  h a s  a l i t e r a r y ,  

a r t i s t i c ,  s c i e n t i f i c  o r  p o l i t i c a l  v a l u e  t o  t h e  r e a s o n a b l e  man. 

Such t e s t i m o n y  is n e c e s s a r y  i n  t h a t  t h e  a v e r a g e  j u r o r  would n o t  

have  s u c h  knowledge i n  a l l  o f  t h e s e  areas. P l a c i n g  t h e  b u r d e n  on 

t h e  S ta te  t o  p r o v e  t h a t  a w o r k  h a s  n o  v a l u e  is proper inasmuch as 

w e  are d e a l i n g  w i t h  a n  o b j e c t i v e  s t a n d a r d .  T h i s  b u r d e n  is 

n e c e s s a r y  i n  o r d e r  t o  p r e v e n t  a n  a r b i t r a r y  e n f o r c e m e n t  of t h e  law. 

The a b o v e- s t a t e d  r e a s o n s  s u p p o r t i n g  t h e  t r i a l  c o u r t ' s  

d e c i s i o n  are,  of c o u r s e ,  o n l y  a summary. These  r e a s o n s  as w e l l  a s  

t h e  d e c i s i o n s  r e n d e r e d  by t h e  Second Dis t r i c t  C o u r t  o f  Appeal and 

t r i a l  c o u r t  ( a t t a c k e d  h e r e t o  as  a p p e n d i x e s  A and B) d e m o n s t r a t e  

t h a t  t h e  i s s u e s  i n  t h i s  case are of g r e a t  import and d e s e r v i n g  of 

t h i s  c o u r t ' s  a t t e n t i o n .  The i m p o r t  of t h e s e  i s s u e s  was even  
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acknowledged by t h e  Second D i s t r i c t  C o u r t  of Appeal when it 

u n s u c c e s s f u l l y  t r i e d  t o  have  t h i s  c o u r t  t a k e  j u r i s d i c t i o n  u n d e r  

F l o r i d a  R u l e s  of Appellate P r o c e d u r e  9.125 as a case r e q u i r i n g  

immedia te  r e s o l u t i o n  by t h i s  c o u r t  ( a t t a c h e d  a s  a p p e n d i x e s  C and 

D). T h i s  c o u r t ,  t h e r e f o r e ,  s h o u l d  accept j u r i s d i c t i o n  of t h i s  

case. 
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CONCLUSION 

Based on t h e  f a c t  t h a t  t h e  Second Dis t r i c t  C o u r t  of 

Appeal's o p i n i o n  declares s t a t u t e s  v a l i d  on i ssues  t h a t  are  

e x t r e m e l y  complex and i m p o r t a n t ,  t h i s  c o u r t  s h o u l d  accept 

j u r i s d i c t i o n  of t h i s  case. 
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