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STATEMENT OF THE CASE AND FACTS 

P e t i t i o n e r  was c h a r g e d  b y  i n f o r m a t i o n  w i t h  r o b b e r y  w i t h  a 

f i r e a r m ,  attempted r o b b e r y  w i t h  a f i r e a r m  a n d  s h o o t i n g  i n t o  a n  

o c c u p i e d  v e h i c l e  i n  1982.  H e  e n t e r e d  g u i l t y  pleas t o  these th ree  

o € f e n s e s  o n  September 1, 1 9 8 3  (R- 15- 16)  a n d  was s e n t e n c e d  a s  a 

y o u t h f u l  o f f e n d e r  p u r s u a n t  t o  S e c t i o n  9 5 8 . 0 4 ( 2 )  t o  f o u r  years  

i m p r i s o n m e n t  f o l l o w e d  b y  t w o  y e a r s  c o m m u n i t y  c o n t r o l  ( S u p p .  

R e c o r d ) .  

On F e b r u a r y  1 6 ,  1987 ,  a n  a f f i d a v i t  o f  v i o l a t i o n  o f  community 

c o n t r o l  was f i l e d  a l l e g i n g  t h a t  p e t i t i o n e r  h a d  c o m m i t t e d  a new 

l a w  v i o l a t i o n  and had  f a i l e d  t o  f i l e  mon th ly  reports  f o r  Augus t ,  

November and  December of 1986  (R- 17) .  

On September 2 4 ,  1 9 8 7 ,  p e t i t i o n e r ' s  v i o l a t i o n  o f  p r o b a t i o n  

h e a r i n g  w a s  h e l d .  Based o n  t h e  t e s t i m o n y  of t h e  p r o b a t i o n  

o f f i c e r ,  t h e  c o u r t  r evoked  p e t i t i o n e r ' s  community c o n t r o l  ( R- 7 ) .  

P e t i t i o n e r ' s  score u n d e r  t h e  g u i d e l i n e s  f e l l  w i t h i n  t h e  s e v e n  t o  

n i n e  y e a r  g r i d ,  c o u n t i n g  t h e  a u t o m a t i c  o n e  g r i d  bump u p  f o r  

v i o l a t i o n  o f  community c o n t r o l  ( R- 1 0- 1 1 ) .  T h e  c o u r t  i m p o s e d  a 

s e n t e n c e  of n i n e  y e a r s  w i t h  c r e d i t  f o r  j a i l  t i m e  p r e v i o u s l y  

s e r v e d  (R- 11- 12).  

Not ice  o f  appea l  was t i m e l y  f i l e d .  I n  h i s  b r i e f  t o  t h e  

D i s t r i c t  C o u r t  of Appeal, F o u r t h  D i s t r i c t ,  p e t i t i o n e r  a r g u e d  a 

s o l e  p o i n t ,  t h a t  p u r s u a n t  t o  S e c t i o n  9 5 8 . 1 4 ,  F l o r i d a  S t a t u t e s  

( 1 9 8 5 ) ,  a s e n t e n c e  of o n l y  s i x  y e a r s  impr i sonmen t  may be  imposed 

u p o n  v i o l a t i o n  o f  p r o b a t i o n  o r  communi ty  c o n t r o l  on  a y o u t h f u l  
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o f f e n d e r .  I n  i t s  d e c i s i o n  o n  r e h e a r i n g  o n  May 31 ,  1 9 8 9 ,  t h e  

court  d i d  n o t  d i s c u s s  t h e  effect  of t h e  amendment S e c t i o n  9 5 8 . 1 4  

o n  t h e  l e g a l i t y  of p e t i t i o n e r ' s  s e n t e n c e .  I n s t e a d ,  it c e r t i f i e d  

a s  a q u e s t i o n  of g r e a t  p u b l i c  impor tance ,  t h e  q u e s t i o n  t h e n  

p e n d i n g  before  t h i s  C o u r t  b u t  by now d e c i d e d  i n  F r a n k l i n  v .  

S t a t e ,  1 4  F.L.W. 281  ( F l a .  J u n e  15,  1 9 8 9 ) :  

HAVING S E N T E N C E D  A DEFENDANT TO A TERM O F  
INCARCERATION FOLLOWED BY PROBATION OR COMMUN- 
ITY CONTROL,  WITHOUT SUSPENSION OF ANY PART O F  
T H E  P E R I O D  OF I N C A R C E R A T I O N ,  MAY T H E  T R I A L  
COURT,  A F T E R  V I O L A T I O N  O F  T H E  P R O B A T I O N  OR 
COMMUVITY CONTROL,  I M P O S E  ANY S E N T E N C E  THAT 
COULD HAVE BEEN ORIGINALLY IMPOSED W I T H  CREDIT  
F O R  TICIE S E R V E D  AND W I T H I N  THE S E N T E N C I N G  
G U I D E L I N E S  U N L E S S  V A L I D  REASONS FOR DEPARTURE 
ARE GIVEN?  

James v .  S t a t e ,  ( o n  r e h e a r i n g )  1 4  F.L.W. 1335 ( F l a .  4 t h  DCA May 

31, 1989)  ( A p p e n d i x  - 1- 2 ) .  

P e t i t i o n e r  t i m e l y  f i l e d  h i s  not ice  t o  invoke  t h e  j u r i s d i c -  

t i o n  of t h i s  C o u r t .  O n  J u l y  1 2 ,  1989 ,  t h i s  C o u r t  e s t a b l i s h e d  a 

b r i e f i n g  s c h e d u l e .  T h i s  b r i e f  follows. 

- 2 -  



SUMMARY OF ARGUMENT 

T h i s  C o u r t  h a s  j u r i s d i c t i o n  b e c a u s e  of t h e  c e r t i f i e d  q u e s-  

t i o n  of g rea t  p u b l i c  i m p o r t a n c e .  Once t h i s  C o u r t  h a s  j u r i s d i c -  

t i o n  it may,  i f  i t  f i n d s  it n e c e s s a r y  t o  d o  so ,  c o n s i d e r  a n y  

i s s u e  t h a t  may e f fec t  t h e  case. 

Of prime i m p o r t a n c e  t o  t h i s  c a se  is t h e  e f f e c t  of S e c t i o n  

958.14,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ,  which p r o v i d e s  t h a t  u p o n  v i o l a -  

t i o n  o f  p r o b a t i o n  or  community c o n t r o l  o f  a y o u t h f u l  o f f e n d e r ,  a 

s e n t e n c e  o f  o n l y  s i x  y e a r s  i m p r i s o n m e n t  may b e  imposed. T h e  

e f f e c t  of t h i s  s t a t u t e  was n o t  b r i e f e d  by t h e  pa r t i e s  n o r  c o n s i -  

d e r e d  b y  t h i s  C o u r t  i n  F r a n k l i n  v .  S t a t e ,  1 4  F.L.W. 281  ( F l a .  

J u n e  1 5 ,  1 9 8 9 ) .  

Howeve r ,  t h e  i s s u e  h a s  b e e n  c o n s i d e r e d  now b y  a l l  f i v e  

d i s t r i c t  c o u r t s  o f  appeal and t h e  F i r s t ,  S e c o n d ,  a n d  T h i r d  h a v e  

r e q u i r e d  a y o u t h f u l  o f f e n d e r  t o  be s e n t e n c e d  upon v i o l a t i o n  of 

p r o b a t i o n  t o  no  more t h a n  s i x  y e a r s  u n d e r  t h e  p r o v i s i o n s  of t h e  

amended s t a t u t e .  

P e t i t i o n e r  r e q u e s t s  t h i s  C o u r t  t o  e x e r c i s e  i t s  j u r i s d i c t i o n  

a n d  t o  d e c i d e  a n  i s s u e  t h a t  was o v e r l o o k e d  or  o m i t t e d  by  t h e  

p a r t i e s  i n  F r a n k l i n  v .  S t a t e ;  what  is t h e  e f fec t  of t h e  l e g i s l a -  

t u r e ' s  s t a t u t o r y  cap o n  t h e  s e n t e n c e  t h a t  c a n  be imposed upon a 

y o u t h f u l  o f f e n d e r  upon v i o l a t i o n  of community c o n t r o l ?  

- 3 -  



ARGUMENT 

T H E  DISTRICT COURT E R R E D  I N  A F F I R M I N G  P E T I-  
T I O N E R ' S  SENTENCE O F  N I N E  Y E A R S  I M P R I S O N M E N T  
B E C A U S E  T H E  MAXIMUM SENTENCE AUTHORIZED BY THE 
LEGISLATURE UPON VIOLATION OF COMMUNITY CONTROL 
BY A YOUTHFUL OFFENDER I S  S I X  YEARS. 

P e t i t i o n e r  w a s  i n i t i a l l y  s e n t e n c e d  as a y o u t h f u l  o f f e n d e r  t o  

f o u r  y e a r s  i m p r i s o n m e n t  followed by t w o  y e a r s  community c o n t r o l  

( S u p p .  R e c o r d ) .  Upon a r e v o c a t i o n  o f  p e t i t i o n e r ' s  c o m m u n i t y  

c o n t r o l ,  t h e  t r i a l  j u d g e  s e n t e n c e d  h im t o  n i n e  y e a r s  impr i sonmen t  

(R- 19- 21),  which is t h e  maximum w i t h i n  t h e  g u i d e l i n e s  recommended 

r a n g e .  P e t i t i o n e r ' s  score o f  126  p o i n t s  f e l l  w i t h i n  t h e  r a n g e  of 

f ive -and-a-ha l€  t o  s e v e n  y e a r s  i m p r i s o n m e n t .  F l o r i d a  R u l e s  o f  

C r i m i n a l  P r o c e d u r e  3 . 9 8 8 ( c ) .  T h e  t r i a l  c o u r t  i n c r e a s e d  pe t i-  

t i o n e r ' s  s e n t e n c e  t o  o n e  w i t h i n  t h e  n e x t  h i g h e r  g r i d ,  w h i c h  t h e  

r u l e s  a l low u p o n  v i o l a t i o n  o f  p r o b a t i o n  o r  c o m m u n i t y  c o n t r o l  

w i t h o u t  r e q u i r i n g  a r e a s o n  for d e p a r t u r e .  F l o r i d a  R u l e s  o f  

C r i m i n a l  P r o c e d u r e  3 . 7 0 1 ( d ) ( 1 4 ) .  

However, upon v i o l a t i o n  of p r o b a t i o n  or community c o n t r o l  as 

a y o u t h f u l  o f f e n d e r ,  a s e n t e n c e  of o n l y  s i x  y e a r s  i m p r i s o n m e n t  

may be i m p o s e d .  S e c t i o n  9 5 8 . 1 4 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ,  pro- 

v i d e s :  

958.14 V i o l a t  i o n  of probat  i o n  or community 
c o n t r o l  program. -- A v i o l a t i o n  o r  a l l e g e d  
v i o l a t i o n  of p r o b a t i o n  o r  t h e  terms o f  a 
c o m m u n i t y  c o n t r o l  p r o g r a m  s h a l l  s u b j e c t  t h e  
y o u t h f u l  o f f e n d e r  t o  t h e  p r o v i s i o n s  o f  s . 9 4 8 .  
0 6  ( 1 ) .  However ,  no  y o u t h f u l  o f f e n d e r  s h a l l  b e  
c o m m i t t e d  t o  t h e  c u s t o d y  of t h e  d e p a r t m e n t  f o r  
s u c h  v i o l a t i o n  f o r  a p e r i o d  l o n g e r  t h a n  6 
y e a r s  o r  f o r  a p e r i o d  l o n g e r  t h a n  t h e  maximum 
s e n t e n c e  f o r  t h e  o f f e n s e  f o r  which h e  was found  
g u i l t y ,  w h i c h e v e r  is less ,  w i t h  c r e d i t  f o r  t i m e  
s e r v e d  w h i l e  i n c a r c e r a t e d .  (Emphas is  s u p p l i e d ) .  
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I n  A l l e n  v .  S t a t e ,  5 2 6  S o . 2 d  6 9  ( F l a .  1 9 8 8 ) ,  t h i s  C o u r t  

s t a t e d  t h a t  o n c e  a d e f e n d a n t  h a d  b e e n  s e n t e n c e d  as  a y o u t h f u l  

o f f e n d e r  t h a t  t h e  s e n t e n c i n g  c o u r t  m u s t  a d h e r e  t o  t h e  s i x  y e a r  

cap e s t a b l i s h e d  by t h e  l e g i s l a t u r e .  I d .  a t  70.  

T h r e e  d i s t r i c t  c o u r t s  h a v e  r e q u i r e d  t h a t  a y o u t h f u l  o f f e n d e r  

b e  s e n t e n c e d  u p o n  v i o l a t i o n  o f  p r o b a t i o n  t o  n o  more t h a n  s i x  

y e a r s  u n d e r  t h e  p r o v i s i o n s  o f  t h e  amended  s t a t u t e .  R e a m s  v .  

S t a t e ,  5 2 8  So .2d  5 5 8  ( F l a .  1st DCA 1 9 8 8 ) ,  Watson v .  S t a t e ,  528 

So .2d  1 0 1  ( F l a .  1st DCA 1 9 8 8 ) ,  Brown v .  S t a t e ,  492  S o . 2 d  8 2 2  

( F l a .  2d DCA 1 9 8 6 ) ,  H a l l  v .  S t a t e ,  5 3 6  S o . 2 d  2 6 8  ( F l a .  3d DCA 

1 9 8 8 )  , B u c k l e  v. S t a t e ,  528 So.2d 1285  ( F l a .  2d DCA 1 9 8 8 ) ,  Miles 

v .  S t a t e ,  5 3 6  So .2d  2 6 2  ( F l a .  3d DCA 1 9 8 8 ) ,  Dixon v .  S t a t e ,  1 4  

F.L.W. 965  ( F l a .  3d DCA 1 9 8 9 ) .  

I n  B u c k l e  v.  S t a t e ,  s u p r a ,  t h e  d e f e n d a n t  was c o n v i c t e d  o f  a n  

o f f e n s e  w h i c h  o c c u r r e d  i n  1 9 8 4 .  H e  was d e c l a r e d  a y o u t h f u l  

o f f e n d e r  i n  a c c o r d a n c e  w i t h  C h a p t e r  958 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  

I n  1 9 8 7 ,  t h e  d e f e n d a n t  was f o u n d  i n  v i o l a t i o n  of h i s  y o u t h f u l  

o f f e n d e r  community c o n t r o l  and s e n t e n c e d  t o  s e v e n  years i m p r i s o n-  

m e n t .  T h e  d e f e n d a n t  m a i n t a i n e d  t h a t  t h e  maximum l a w f u l  s e n t e n c e  

h e  c o u l d  r e c e i v e  f o r  v i o l a t i o n  of y o u t h f u l  o f f e n d e r  c o m m u n i t y  

c o n t r o l  w a s  s i x  y e a r s  a s  s p e c i f i e d  b y  S e c t i o n  958 .14 ,  F l o r i d a  

S t a t u t e s  ( 1 9 8 7 ) .  The a p p e l l a t e  c o u r t  a g r e e d .  I n  so  d o i n g ,  t h e  

S e c o n d  D i s t r i c t  n o t e d  t h a t  a t  t h e  t i m e  t h e  o f f e n s e  a rose ,  n o  

p r o v i s i o n s  s p e c i f i c a l l y  p l a c e d  a cap o n  t h e  term o f  i n c a r c e r a t i o n  
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w h i c h  c o u l d  be i m p o s e d  u p o n  r e v o c a t i o n  of y o u t h f u l  o f f e n d e r  

c o m m u n i t y  c o n t r o l .  T h e  s i x  y e a r  l i m i t a t i o n  was s e t  f o r t h  i n  

1 9 8 5 .  T h e  a p p e l l a t e  c o u r t  h o w e v e r ,  r e j e c t e d  t h e  s t a t e ' s  claim 

t h a t  t h e  amended  s t a t u t e  d i d  n o t  a p p l y  t o  t h e  d e f e n d a n t  by  

h o l d i n g :  

As t h i s  c o u r t  s a i d  i n  Brown v .  S t a t e ,  492 So.2d 
8 2 2  ( F l a .  2d DCA 1 9 8 6 ) ,  e v e n  t h o u g h  t h e  crime 
and  t h e  o r i g i n a l  s e n t e n c i n g  o c c u r r e d  p r i o r  t o  
t h e  1 9 8 5  amendment  t o  s e c t i o n  9 5 8 . 1 4 ,  t h a t  
amendment is  a p p l i c a b l e  t o  a l l  v i o l a t i o n s  of 
p r o b a t i o n  o c c u r r i n g  a f t e r  i t s  e f f e c t i v e  d a t e  
b e c a u s e  it is t h e  v i o l a t i o n  o f  p r o b a t i o n  w h i c h  
s u b j e c t s  t h e  y o u t h f u l  o f f e n d e r  t o  t h e  p r o v i -  
s i o n s  of s e c t i o n  958.14.  

I d .  a t  1286 .  

S i m i l a r l y ,  t h e  s e q u e n c e  of e v e n t s  h e r e  r e q u i r e  a p p l i c a t i o n  

o f  t h e  s i x  y e a r  cap.  The  i n s t a n t  o f f e n s e s  a rose  i n  1 9 8 2 .  

P e t i t i o n e r  e n t e r e d  g u i l t y  pleas t o  t h e s e  o f f e n s e s  on September 1, 

1983 ,  and was declared a y o u t h f u l  o f f e n d e r  and  s e n t e n c e d  t o  f o u r  

years  impr i sonmen t  f o l l o w e d  by t w o  y e a r s  community c o n t r o l  (Supp .  

R e c o r d ) .  P e t i t i o n e r  was f o u n d  i n  v i o l a t i o n  of h i s  y o u t h f u l  

o f f e n d e r  s e n t e n c e  and  was s e n t e n c e d  upon r e v o c a t i o n  o f  community 

c o n t r o l  i n  Sep t ember  of 1987 .  I n  a c c o r d a n c e  w i t h  S e c t i o n  958.14,  

F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ,  whose  e f f e c t i v e  da te  is J u l y  I, 1 9 8 5 ,  

t h e  maximum p e n a l t y  h e  c o u l d  r e c e i v e  w a s  s i x  y e a r s  i m p r i s o n m e n t ,  

Id .  a t  1286 .  

I n  W a t s o n  v .  S t a t e ,  t h e  F i r s t  D i s t r i c t  a r t i c u l a t e d  a n  

a d d i t i o n a l  r a t i o n a l e  f o r  impos ing  t h e  s i x  y e a r  l i m i t a t i o n  where  

t h e  v i o l a t i o n  o c c u r s  a f t e r  t h e  l a w ' s  e n a c t m e n t ,  D i s c u s s i n g  t h e  

e f f e c t  of t h i s  C o u r t ' s  d e c i s i o n  i n  Brooks  v .  S t a t e ,  478 So.2d 

1 0 5 2  ( F l a .  1 9 8 5 ) ,  w h e r e  t h e  d e f e n d a n t ' s  c o m m u n i t y  c o n t r o l  was 
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r e v o k e d  a n d  h e  was s e n t e n c e d  p r i o r  t o  t h e  e f f e c t i v e  d a t e  o f  

S e c t i o n  9 5 8 . 1 4 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ,  and C l e m  v .  S t a t e ,  462 

So.2d 1134  ( F l a .  4 t h  DCA 1 9 8 4 ) ,  t h e  F i r s t  D i s t r i c t  s a i d :  

S h o r t l y  a f t e r  t h e  d e c i s i o n s  i n  B rooks  [s 
Sta t e ,  478 So.2d 1052  ( F l a .  1 9 8 5 ) ]  and  C l e m  [v .  
S t a t e ,  4 6 2  So.2d 1134  ( F l a .  4 t h  DCA 1984 )1  the 
l e g i s l a t u r e  amended  S 9 5 8 . 1 4  b y  a d d i n g  t h e  
f o l l o w i n g  s e n t e n c e :  

Howeve r ,  n o  y o u t h f u l  o f f e n d e r  s h a l l  be 
commit ted  t o  t h e  c u s t o d y  o f  t h e  depa r t-  
m e n t  f o r  s u c h  v i o l a t i o n  f o r  a pe r iod  
l o n g e r  t h a n  s i x  y e a r s  o r  f o r  a pe r iod  
l o n g e r  t h a n  t h e  maximum s e n t e n c e  fo r  t h e  
o f f e n s e  f o r  w h i c h  h e  was f o u n d  g u i l t y ,  
w h i c h e v e r  is l e s s ,  w i t h  c red i t  f o r  t i m e  
s e r v e  w h i l e  i n c a r c e r a t e d .  

I n  v i e w  o f  t h i s  a c t i o n ,  t h e  o n l y  l o g i c a l  
c o n c l u s i o n  is t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  t o  
c h a n g e  t h e  case l a w  i n t e r p r e t a t i o n  of S 958.14,  
or  i n  any  e v e n t  t o  c h a n g e  t h e  l a w ,  so t h a t  o n c e  
t h e  c i r c u i t  c o u r t  h a s  g i v e n  a d e f e n d a n t  you th-  
f u l  o f f e n d e r  s t a t u s  and  h a s  s e n t e n c e d  h i m  a s  a 
y o u t h f u l  o f f e n d e r ,  it mus t  c o n t i n u e  t h a t  s t a t u s  
and o n l y  r e s e n t e n c e  t h e  d e f e n d a n t  as a y o u t h f u l  
o f f e n d e r  f o r  a v i o l a t i o n  of t h e  p r o b a t i o n  or 
c o m m u n i t y  c o n t r o l  p o r t i o n  o f  h i s  y o u t h f u l  
o f f e n d e r  s e n t e n c e .  A y o u t h f u l  o f f e n d e r ' s  
s e n t e n c e  a f t e r  r e v o c a t i o n  o f  p r o b a t i o n  o r  
c o m m u n i t y  c o n t r o l  i s  t h e r e f o r e  l i m i t e d  t o  a 
maximum of s i x  y e a r s  l e s s  c r e d i t  f o r  t i m e  
s e r v e d .  T o  assume t h a t  t h e  l e g i s l a t u r e  d i d  n o t  
i n t e n d  a c h a n g e  i n  t h e  l a w  would be t o  assume 
it i n t e n d e d  t o  e n a c t e d  a n u l l i t y .  The l a n g u a g e  
o f  S 9 5 8 . 1 4 ,  as  amended, r e l a t i n g  s p e c i f i c a l l y  
t o  r e s e n t e n c i n g  o f  y o u t h f u l  o f f e n d e r s  a f t e r  
v i o l a t i o n  of p r o b a t i o n  o r  c o m m u n i t y  c o n t r o l ,  
s h o u l d  p r e v a i l  o v e r  t h e  p r e e x i s t i n g  g e n e r a l  
p r o v i s i o n s  o f  S 9 4 8 . 0 6 ( 1 )  r e l a t i n g  t o  a n y  
v i o l a t i o n  of p r o b a t i o n  or  community c o n t r o l  b y  
anyone .  

- I d .  a t  102 .  (Emphas i s  s u p p l i e d . )  

E s s e n t i a l l y ,  by  e n a c t i n g  S e c t i o n  958 .14 ,  F l o r i d a  S t a t u t e s  

( 1 9 8 5 ) ,  t h e  l e g i s l a t u r e  made c l ea r  i t s  i n t e n t i o n  t h a t  u p o n  

r e v o c a t i o n  of y o u t h f u l  o f f e n d e r  community c o n t r o l ,  t h e  y o u t h f u l  
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o f f e n d e r  c l a s s i f i c a t i o n  c o n t i n u e s .  S t a t e  v .  H i c k s ,  1 4  F.L.W. 

1 5 3 6  ( F l a .  3d DCA J u n e  2 7 ,  1 9 8 9 ) ,  Dixon v. S t a t e ,  s u p r a ,  c o n t r a  

F r a n k l i n  v .  S t a t e ,  526 So.2d 1 5 9  ( F l a .  5 t h  DCA 1 9 8 8 ) ,  r e v i e w e d  o n  

o t h e r  g r o u n d s ,  1 4  F.L.W. 2 8 1  ( F l a .  J u n e  1 5 ,  1 9 8 9 ) .  Y o u t h f u l  

o f f e n d e r  s t a t u s  c o n t i n u e s  b e c a u s e  y o u t h f u l  o f f e n d e r  e l i g i b i l i t y  

is d e t e r m i n e d  i n  r e f e r e n c e  t o  t h e  d e f e n d a n t ' s  age a t  t h e  t i m e  of 

commiss ion  o f  t h e  crime and  n o t  t h e  d e f e n d a n t ' s  age a t  t h e  t i m e  

o f  s e n t e n c i n g .  Conner  v. S t a t e ,  422 So.2d 80  ( F l a .  2d DCA 1 9 8 2 ) .  

T h u s ,  t h e  passage of t h e  s t a t u t e  was n o t  a c h a n g e  i n  t h e  l a w  b u t  

r a t h e r  a c l a r i f i c a t i o n  of t h e  y o u t h f u l  o f f e n d e r  s c h e m e .  S e e  

Lowry v .  Pa ro l e  a n d  P r o b a t i o n  Commiss ion ,  473  So.2d 1248  ( F l a .  

1 9 8 5 ) .  

F i n a l l y ,  p e t i t i o n e r  p o i n t s  o u t  t h a t  a l t h o u g h  t h i s  case  

r e a c h e d  t h i s  C o u r t  o n  a c e r t i f i e d  q u e s t i o n  of g r e a t  p u b l i c  

i m p o r t a n c e  t h a t  h a s  a l r e a d y  b e e n  answered  i n  F r a n k l i n  v. S t a t e ,  

1 4  F.L.W. 2 8 1  ( F l a .  J u n e  1 5 ,  1 9 8 9 ) ,  t h a t  t h i s  C o u r t  may, i f  it 

f i n d s  n e c e s s a r y  t o  do so, c o n s i d e r  any  i s s u e  e f f e c t i n g  t h e  case.  

C a n t o r  v .  D a v i s ,  489 So.2d 18 ( F l a .  1 9 8 6 ) ,  T r u s h i n  v .  S t a t e ,  425 

S o . 2 d  1 1 2 6  ( F l a .  1 9 8 3 ) .  T h e  e f f e c t  o f  t h i s  s t a t u t e  was n o t  

b r i e f e d  b y  t h e  p a r t i e s  i n  F r a n k l i n  n o r  is t h e  s t a t u t e  d i s c u s s e d  

i n  t h e  C o u r t ' s  d e c i s i o n  i n  F r a n k l i n .  

T h e  q u e s t i o n  of a p p l i c a b i l i t y  of t h e  s i x  y e a r  cap estab- 

l i s h e d  by t h e  l e g i s l a t u r e  h a s  now b e e n  c o n s i d e r e d  by  each d i s -  

t r i c t  cou r t  o f  appea l  a n d  a l t h o u g h  t h e  F i r s t ,  Second and  T h i r d  

Dis t r ic t s  a g r e e  w i t h  p e t i t i o n e r ' s  a r g u m e n t s  h e r e i n ,  t h e  F i f t h  and  

F o u r t h  D i s t r i c t s  h a v e  r e f u s e d  t o  g i v e  e f fec t  t o  t h e  s t a t u t o r y  s i x  
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y e a r  cap.  B e c a u s e  t h i s  C o u r t  h a s  j u r i s d i c t i o n  d u e  t o  t h e  ce r t i-  

f i e d  q u e s t i o n  and  b e c a u s e  it is n e c e s s a r y  f o r  proper g u i d a n c e  o f  

t h e  d i s t r i c t  c o u r t s  w h o s e  d e c i s i o n s  are  i n  s u c h  d i s a r r a y ,  t h i s  

C o u r t  s h o u l d  d e t e r m i n e  t h e  i s s u e  and decide whe the r  a s e n t e n c e  i n  

e x c e s s  of t h e  s i x  yea r  cap p r o v i d e d  by t h e  l e g i s l a t u r e  may b e  

i m p o s e d  u p o n  a y o u t h f u l  o f f e n d e r  u p o n  v i o l a t i o n  o f  c o m m u n i t y  

c o n t r o l .  
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CONCLUSION 

W h e r e f o r e ,  b a s e d  o n  t h e  a b o v e  g o i n g  c o n s i d e r a t i o n s ,  p e t i-  

t i one r  r e s p e c t f u l l y  r e q u e s t s  t h i s  C o u r t  t o  q u a s h  t h e  d e c i s i o n  of 

t h e  d i s t r i c t  c o u r t  a n d  t o  remand,  c o n s i s t e n t  w i t h  t h e  d e c i s i o n s  

f rom t h e  F i r s t ,  Second and  T h i r d  D i s t r i c t s  w i t h  i n s t r u c t i o n s  t h a t  

p e t i t i o n e r ' s  s e n t e n c e  be r e d u c e d  t o  n o  more t h a n  s i x  y e a r s  

impr i sonmen t  . 
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