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SYMBOLS AND DESIGNATION O L P A R T I E S  

The F l o r i d a  P u b l i c  S e r v i c e  Commission i s  r e f e r r e d  t o  i n  t h i s  b r i e f  as  

" t h e  Commission." Tampa E l e c t r i c  Company w i l l  be  r e f e r r e d  t o  as  "Tampa 

E l e c t r i c "  o r  " t h e  company." A p p e l l a n t s ,  C i t i z e n s  o f  t h e  S t a t e  o f  F l o r i d a ,  

s h a l l  be  r e f e r r e d  t o  h e r e i n  as  " P u b l i c  Counse l ."  

References t o  t h e  Record on Appeal a r e  d e s i g n a t e d  " ( R .  - ) . I '  

II References t o  t h e  Appendix t o  t h i s  b r i e f  a r e  d e s i g n a t e d  ("A--). 

STATEMENT OF THE CASE AND OF THE FACTS 

Tampa E l e c t r i c  g e n e r a l l y  accep ts  t h e  Sta tement  o f  t h e  Case and o f  t h e  

F a c t s  s e t  f o r t h  i n  P u b l i c  C o u n s e l ' s  I n i t i a l  B r i e f  s u b j e c t  t o  t h e  f o l l o w i n g  

e x c e p t  i on s : 

Pub1 i c  Counsel 

app rova l  t o  s t o p  

company's i n t e r r u p t  

c o r r e c t l y  s t a t e s  t h a t  Tampa E l e c t r i c  sought  Commission 

c h a r g i n g  c o n s e r v a t i o n  c o s t  r e c o v e r y  charges t o  t h e  

b l e  Customers. However, Pub i c  Counsel o m i t s  t h e  b a s i s  

upon w h i c h  Tampa E l e c t r i c  sought ,  and t h e  Commission approved,  such 

modi f i c a t  i on. Tampa E l  ec tr i c I s i n t e r r u p  t i b l  e and s tandby i n t e r r u p t  i b l  e 

Customers a r e  se rved  under  r a t e  schedu les  w h i c h  a u t h o r i z e  t h e i r  immediate 

and t o t a l  i n t e r r u p t i o n  o f  s e r v i c e  whenever any p o r t i o n  o f  t h e  energy  

p r o v i d e d  t o  them i s  needed by Tampa E l e c t r i c  f o r  t h e  requ i remen ts  o f  f i r m  

Customers who a r e  se rved  p u r s u a n t  t o  n o n i n t e r r u p t i b l e  r a t e  schedu les .  

T h e r e f o r e ,  t h e y  t a k e  e l e c t r i c  s e r v i c e  s u b j e c t  t o  g e n e r a t i n g  f a c i l i t i e s  

b e i n g  a v a i l a b l e  a f t e r  o t h e r  Customers have been p r o v i d e d  f i r m  l o a d  

c a p a c i t y .  A c c o r d i n g l y ,  i n t e r r u p t i b l e  Customers do n o t  c o n t r i b u t e  t o  t h e  

need f o r  new g e n e r a t i n g  c a p a c i t y ;  t h e r e f o r e ,  t h e y  canno t  r e c e i v e  b e n e f i t s  



f r o m  avo idance o f  g e n e r a t i n g  c a p a c i t y  b y  o t h e r  Customers. Thus, t h e  

company had u rged  t h e  Commission t o  r e c o g n i z e  t h e  i n e q u i t y  o f  r e q u i r i n g  

i n t e r r u p t i b l e  and s tandby i n t e r r u p t i b l e  Customers t o  abso rb  a p o r t i o n  o f  

t h e  c o s t  o f  c o n s e r v a t i o n  programs s i n c e  t h o s e  Customers do n o t  c o n t r i b u t e  

t o  t h e  c o s t  w h i c h  t h o s e  programs a r e  des igned  t o  a v o i d .  ( R .  3)  

As an a d d i t i o n a l  b a s i s  f o r  t h e  r e a l l o c a t i o n ,  Tampa E l e c t r i c  s t a t e d  

t h a t  t h e  g o a l  o f  l o w e r i n g  t h e  d i f f e r e n c e  between m a r g i n a l  f u e l  c o s t s  and 

average f u e l  c o s t s  does n o t  a p p l y  i n  t h e  case o f  Tampa E l e c t r i c .  T h i s  i s  

because Tampa E l e c t r i c ' s  m a r g i n a l  f u e l  c o s t s  a r e  ower t h a n  average system 

f u e l  c o s t s  charged o u t  t o  Customers. S ince  Tampa E l e c t r i c  i s  a b l e  t o  

purchase l e s s  expens ive  c o a l  on t h e  s p o t  market ,  i t  i s  n o t  b e n e f i c i a l  t o  

reduce o v e r a l l  energy  usage. Any such r e d u c t i o n  wou ld  reduce t h e  

pe rcen tage  o f  s p o t  c o a l  g e n e r a t i o n  and t h e r e b y  i n c r e a s e  t h e  u n i t  c o s t  o f  

f u e l  bo rne  by Tampa E l e c t r i c ' s  Customers. ( R .  2 )  a A key f a c t  c o m p l e t e l y  o v e r l o o k e d  i n  P u b l i c  Counse l ' s  S ta tement  o f  t h e  

Case and F a c t s  i s  t h a t  n o t h i n g  i n  t h e  o r d e r s  on appeal  i n c r e a s e d  t h e  

c o n s e r v a t i o n  c o s t  r e c o v e r y  charge p a i d  by Tampa E l e c t r i c ' s  f i r m  Customers. 

Orde r  No. 20825 approved Tampa E l e c t r i c ' s  p r o p o s a l  t o  e x c l u d e  i n t e r r u p t i b l e  

and s tandby i n t e r r u p t i b l e  Customers f r o m  t h e  energy  c o n s e r v a t i o n  c o s t  

r e c o v e r y  f a c t o r .  Orde r  No. 21448 d e n i e d  P u b l i c  Counse l ' s  m o t i o n  f o r  

r e c o n s i d e r a t i o n .  However, n e i t h e r  o f  t h e s e  o r d e r s  e f f e c t e d  an i n c r e a s e  i n  

t h e  c o n s e r v a t i o n  f a c t o r  a p p l i c a b l e  t o  f i r m  Customers. I n s t e a d ,  t h e  

i n c r e a s e  P u b l i c  Counsel comp la ins  o f  was b r o u g h t  abou t  i n  a separa te  

Commission p roceed ing ,  Docket  No. 890002-EG, w i t h  t h e  i ssuance  o f  Order  No. 

21317. 
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The i n c r e a s e  i n  t h e  charge p a i d  by Tampa E l e c t r i c ' s  f i r m  Customers 

t o o k  p l a c e  i n  a separa te  d o c k e t  (Docket  No. 890002-EG). Docket  No. 

890002-EG i s  known as  t h e  c o n s e r v a t i o n  c o s t  r e c o v e r y  d o c k e t .  Hear ings  a r e  

conducted a t  l e a s t  t w i c e  a n n u a l l y  i n  t h i s  docke t ,  t y p i c a l l y  i n  Februa ry  and 

August  o f  each y e a r .  No change i n  any c o n s e r v a t i o n  c o s t  r e c o v e r y  f a c t o r  o f  

any p a r t i c i p a t i n g  p u b l i c  u t i l i t y  i s  a l l o w e d  t o  o c c u r  u n t i l  a f t e r  i t  i s  

f u l l y  addressed a t  one o f  t h e s e  h e a r i n g s  o r  s t i p u l a t e d  t o  by a l l  p a r t i e s .  

The i n c r e a s e  i n  t h e  c o n s e r v a t i o n  c o s t  r e c o v e r y  f a c t o r  a p p l i c a b l e  t o  

Tampa E l e c t r i c ' s  f i r m  Customers was s t i p u l a t e d  t o  by a l l  p a r t i e s ,  i n c l u d i n g  

P u b l i c  Counsel, who p a r t i c i p a t e d  i n  t h e  Februa ry  1989 c o n s e r v a t i o n  c o s t  

r e c o v e r y  h e a r i n g  i n  Docket  No. 890002-EG. The s t i p u l a t e d  i n c r e a s e  was n o t  

approved u n t i l  a f t e r  a f u l l  h e a r i n g  i n  w h i c h  P u b l i c  Counsel a c t i v e l y  

p a r t i c i p a t e d .  

On page 7 o f  h i s  I n i t i a l  B r i e f ,  P u b l i c  Counsel s t a t e s  t h a t  Orde r  No. 

20825, on appeal  he re ,  s t a t e d  t h a t  t h e  e x c l u s i o n  o f  i n t e r r u p t i b l e  Customers 

f r o m  h a v i n g  t o  pay f o r  c o n s e r v a t i o n  programs wou ld  r e q u i r e  f i r m  Customers 

t o  pay an a d d i t i o n a l  20$ p e r  1,000 KWH, o r  $2,129,198 p e r  y e a r .  i h i s  i s  

t h e  v e r y  same 20$ p e r  1,000 KWH i n c r e a s e  t o  w h i c h  P u b l i c  Counsel s t  p u l a t e d  

w i t h o u t  comment o r  o b j e c t i o n  i n  t h e  c o n s e r v a t i o n  c o s t  r e c o v e r y  h e a r i n g  

conducted p r i o r  t o  t h e  i ssuance  o f  Orde r  No. 20825. 

a 

Tampa E l e c t r i c  d i d  n o t  p r o f i t  f r o m  t h e  c o n s e r v a t i o n  c o s t  r e c o v e r y  

f a c t o r  m o d i f i c a t i o n  w h i c h  P u b l i c  Counsel agreed t o  d u r i n g  t h e  h e a r i n g  

conducted i n  Docket  No. 890002-EG. I n  t h a t  d o c k e t  t h e  Commission a l l o w s  

p a r t i c i p a t i n g  u t i l i t i e s  t o  r e c o v e r  reasonab ly  and p r u d e n t l y  i n c u r r e d  

c o n s e r v a t i o n  c o s t s .  However, t h e  p a r t i c i p a t i n g  u t i l i t i e s  a r e  n o t  a l l o w e d  

t o  r e t a i n  any o f  t h e s e  revenues r e g a r d l e s s  o f  how t h e y  a r e  c o l l e c t e d  f r o m  
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t h e  u t i l i t i e s '  Customers. The revenues s i m p l y  re imburse  p r u d e n t l y  i n c u r r e d  

c o s t s  approved by t h e  Commission s u b j e c t  t o  a h e a r i n g .  0 
On Februa ry  10, 1989 a P r e h e a r i n g  Conference was conducted i n  Docket  

No. 890002-EG. D u r i n g  t h a t  con fe rence  Tampa E l e c t r i c ' s  counse l  i n d i c a t e d  

t h a t  Tampa E l e c t r i c  wou ld  r e c a l c u l a t e  i t s  p roposed c o n s e r v a t i o n  c o s t  

r e c o v e r y  f a c t o r  f o r  t h e  s i x  month p e r i o d  b e g i n n i n g  A p r i l  1, 1989 t o  r e f l e c t  

t h e  Commission's v o t e  i n  Docket  No. 881416-EG t o  cease a p p l y i n g  t h e  

c o n s e r v a t i o n  c o s t  r e c o v e r y  f a c t o r  t o  i n t e r r u p t i b l e  Customers. No o b j e c t i o n  

was r a i s e d  by any p a r t y  and t h e  m o d i f i c a t i o n  o f  t h e  c o n s e r v a t i o n  c o s t  

r e c o v e r y  f a c t o r  was l a t e r  embodied i n  t h e  P r e h e a r i n g  Order  i n  t h e  

c o n s e r v a t i o n  c o s t  r e c o v e r y  docke t .  (Order No. 20785 i s s u e d  February  21, 

1989 i n  Docket  No. 890002-EG.) (A-2). 

On June 2, 1989 t h e  Commission e n t e r e d  i t s  Orde r  No. 21317 i n  Docket 

No. 890002-EG a p p r o v i n g  t h e  i n c r e a s e  Tampa E l e c t r i c  c o n s e r v a t i o n  c o s t  

r e c o v e r y  f a c t o r  o f  0.1114 p e r  KWH t o  which P u b l i c  Counsel had s t i p u l a t e d  

d u r i n g  t he  h e a r i n g  conducted i n  Februa ry .  (A-4). P u b l i c  Counsel d i d  n o t  

seek r e c o n s i d e r a t i o n  o r  a p p e l l a t e  r e v i e w  o f  t h i s  o r d e r .  Order  No. 21317 

was n o t  i s s u e d  u n t i l  a f t e r  P u b l i c  Counsel had had an o p p o r t u n i t y  t o  

r e c e i v e  and ana lyze  Orde r  No. 20825 w h i c h  was i s s u e d  on March 1, 1989. 

0 

P u b l i c  Counse l ' s  S ta tement  o f  t h e  Case and F a c t s  quo tes  a t  l e n g t h  

v a r i o u s  documents, o r d e r s  and o t h e r  m a t e r i a l s ,  i n c l u d i n g  P u b l i c  Counse l ' s  

own arguments p r e v i o u s l y  submi t ted .  These documents speak f o r  themselves  

and P u b l i c  Counse l ' s  a t t e m p t  t o  paraphrase p o r t i o n s  o f  them i s  more i n  t h e  

n a t u r e  o f  argument as  opposed t o  a c o n c i s e  s ta temen t  o f  t h e  r e l e v a n t  

f a c t s .  Ra the r  t h a n  a t t e m p t i n g  t o  f o l l o w  s u i t ,  Tampa E l e c t r i c  w i l l  c o n f i n e  

i t s  argument t o  t h e  argument s e c t i o n  o f  t h i s  b r i e f .  
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SUMMARY OF ARGUMENT 

The o r d e r s  on appeal  i n v o l v e  a d e t e r m i n a t i o n  b y  t h e  Commission 

would be u n f a i r  f o r  Tampa E l e c t r i c  t o  f u l l y  charge i t s  i n t e r r u p t  

s tandby i n t e r r u p t i b l e  Customers f o r  c o n s e r v a t i o n  programs w h i c h  

c a l c u l a t e d  t o  r e c e i v e  b e n e f i t s  d u r i n g  the  a f f e c t e d  p e r i o d s .  

0 t h a t  i t  

b l e  and 

e r e  n o t  

Such 

d e t e r m i n a t i o n ,  a l t h o u g h  i n i t i a l l y  made i n  t h e  o r d e r s  on appea l ,  d i d  n o t  

re ry  f a c t o r  a p p l i c a b l e  t o  

r e p r e s e n t .  I n s t e a d ,  t h a t  

on c o s t  r e c o v e r y  d o c k e t  

cause any i n c r e a s e  i n  t h e  c o n s e r v a t i o n  c o s t  recc  

t he  c l a s s  o f  Customers P u b l i c  Counsel p u r p o r t s  t o  

change was made i n  t h e  Commission's c o n s e r v a t  

(Docket  No. 890002-EG). 

The c o n s e r v a t i o n  c o s t  r e c o v e r y  f a c t o r  i n c r e a s e  f o r  f i r m  Customers was 

based i n  p a r t  n o t  o n l y  upon P u b l i c  Counse l ' s  f a i l u r e  t o  o b j e c t  a t  t h e  

Commission Agenda Conference conducted i n  t h i s  docke t ,  but  a1 so on Publ i c  

Counse l ' s  a f f i r m a t i v e  s t i p u l a t i o n  t o  such i n c r e a s e  i n  Docket  No. 

890002-EG. P u b l i c  Counsel a c t i v e l y  p a r t i c i p a t e d  i n  t h a t  d o c k e t  and h i s  

a c t i o n s  i n v i t e d  t h e  r e s u l t  w h i c h  he now seeks t o  c h a l l e n g e .  

a 
Even a f t e r  t h e  i ssuance  o f  a f i n a l  o r d e r  i n  Docket  No. 890002-EG, 

P u b l i c  Counsel s t e a d f a s t l y  remained s i l e n t  when he c o u l d  have c h a l l e n g e d  

t h e  i n c r e a s e  t h r o u g h  r e c o n s i d e r a t i o n  o r  by way o f  appea l .  I n  s h o r t ,  P u b l i c  

Counsel has wa ived  h i s  r i g h t  t o  c h a l l e n g e  t h e  approved change o r  i s  

es topped by e q u i t a b l e  c o n s i d e r a t i o n s  f r o m  l a t e r  c h a l l e n g i n g  t h e  a c t i o n  o f  

t h e  Commi ss ion .  

Publ i c  Counsel ' s p r o c e d u r a l  argument t h a t  pub1 i c  u t i  1 i t y  r a t e s  canno t  

change w i t h o u t  a Commission h e a r i n g  i s  e r roneous  and c o n t r a r y  t o  t h e  

h o l d i n g  i n  C i t i z e n s  v .  Ma&, 333 So.2d 1 ( F l a .  1976) and subsequent 

cases.  Moreover,  t h e  Commission d i d  n o t  modify any i n d u s t r y - w i d e  p o l i c y ;  
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i t  s i m p l y  addressed t h e  p a r t i c u l a r  i s s u e s  r a i s e d  by Tampa E l e c t r i c  

c o n c e r n i n g  i t s  i n t e r r u p t i b l e  and s tandby i n t e r r u p t i b l e  Customers. 

P u b l i c  Counsel f u r t h e r  e r r s  i n  h i s  i n t e r p r e t a t i o n  o f  t h e  Commission's 

r e f e r e n c e  i n  Order  No. 21448 t o  P u b l i c  Counse l ' s  o p p o r t u n i t y  t o  f i l e  a 

c o m p l a i n t  r e g a r d i n g  t h e  m o d i f i c a t i o n  t o  Tampa E l e c t r i c ' s  c o n s e r v a t i o n  c o s t  

r e c o v e r y  charges.  

P u b l i c  Counse l ' s  o n l y  s u b s t a n t i v e  arguments c o n c e r n i n g  t h e  

m o d i f i c a t i o n  o f  Tampa E l e c t r i c ' s  c o n s e r v a t i o n  c o s t  r e c o v e r y  f a c t o r  p e r t a i n  

t o  t h e  F l o r i d a  Energy E f f i c i e n c y  and C o n s e r v a t i o n  A c t .  P u b l i c  C o u n s e l ' s  

arguments i n  t h i s  r e g a r d  m i s i n t e r p r e t  t h e  l e g i s l a t i v e  i n t e n t  o f  FEECA. 

P u b l i c  Counse l ' s  arguments p l a c e  energy  c o n s e r v a t i o n  ahead o f  t h e  b a s i c  

r i g h t  o f  u t i l i t y  Customers n o t  t o  pay f o r  c o s t s  t h e y  do n o t  cause. P u b l i c  

Counsel c o m p l e t e l y  m i s i n t e r p r e t s  t h e  p r o v i s i o n s  i n  FEECA c o n c e r n i n g  

d i s c r i m i n a t i o n  a g a i n s t  any c l a s s  o f  Customers because o f  t h e i r  use o f  f o u r  

d i f f e r e n t  c o n s e r v a t i o n  measures, none o f  w h i c h  a r e  i n v o l v e d  i n  t h i s  

p roceed ing .  

F i n a l l y ,  Tampa E l e c t r i c  wou ld  u r g e  t h e  C o u r t  t o  r e c o g n i z e  t h e  

e q u i t a b l e  c o n s i d e r a t i o n s  wh ich  s u p p o r t  a d e t e r m i n a t i o n  t h a t  Tampa E l e c t r i c  

s h o u l d  n o t  be made t o  s u f f e r  any l o s s  o r  make any r e f u n d s  even i f  t h e  C o u r t  

were t o  accep t  t h e  arguments p u t  f o r t h  by P u b l i c  Counsel ,  Tampa E l e c t r i c  

f o l l o w e d  e s t a b l i s h e d  p rocedures  i n  t h e  p r o c e e d i n g  be low and p r o p e r l y  r e l i e d  

on P u b l i c  Counse l ' s  s t i p u l a t i o n  i n  Docket  No, 890002-EG t h a t  t h e  

c o n s e r v a t i o n  c o s t  r e a l l o c a t i o n  was a p p r o p r i a t e .  
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POINT I 

THE PUBLIC COUNSEL WAIVED ANY OBJECTION TO 
ORDER NO. 20825 BY STIPULATING TO THE 
APPROVAL AND IMPLEMENTATION OF TAMPA 
ELECTRIC' S REVISED COblSERVATION COST RECOVERY 
FACTOR I N  DOCKET NO. 890002-EG. 

D u r i n g  t h e  c o n s e r v a t i o n  c o s t  r e c o v e r y  h e a r i n g  conducted i n  Docket  No. 

890002-EG commencing on Februa ry  22, 1989, P u b l i c  Counsel a f f i r m a t i v e l y  

acqu iesced  i n  t h e  upward m o d i f i c a t i o n  o f  Tampa E l e c t r i c ' s  c o n s e r v a t i o n  c o s t  

r e c o v e r y  f a c t o r .  The reason f o r  t h a t  upward m o d i f i c a t i o n  was d i s c u s s e d  

d u r i n g  t h e  e a r l i e r  p r e h e a r i n g  con fe rence  i n  t h a t  d o c k e t  and was a g a i n  

addressed a t  t h e  f i n a l  h e a r i n g .  P u b l i c  Counsel p a r t i c i p a t e d  a c t i v e l y  i n  

t h e  c o n s e r v a t i o n  c o s t  r e c o v e r y  p r e h e a r i n g  con fe rence  and f i n a l  h e a r i n g ,  y e t  

r a i s e d  no i s s u e  and p r e s e r v e d  no o b j e c t i o n  t o  t h e  i m p l e m e n t a t i o n  o f  t h e  

upward m o d i f i c a t i o n .  Tampa E l e c t r i c  e x p l a i n e d  d u r i n g  t h e  p r e h e a r i n g  

con fe rence  i n  Docket  No. 890002-EG t h a t  i t  had m o d i f i e d  i t s  c o n s e r v a t i o n  

c o s t  r e c o v e r y  p r o p o s a l  i n  o r d e r  t o  implement t h e  Commission's app rova l  o f  ' 
Tampa E l e c t r i c ' s  p roposa l  t o  exempt i n t e r r u p t i b l e  Customers f r o m  

p a r t i c i p a t i o n  i n  t h e  c o n s e r v a t i o n  c o s t  r e c o v e r y  p rocess .  

I n  r e l i a n c e  upon P u b l i c  Counse l ' s  s t i p u l a t i o n ,  t h e  Commission approved 

Tampa E l e c t r i c ' s  m o d i f i c a t i o n  o f  i t s  p roposed c o n s e r v a t i o n  c o s t  r e c o v e r y  

f a c t o r  i n  Docket  No. 890002-EG. Tampa E l e c t r i c  implemented t h e  r e v i s e d  

f a c t o r  e f f e c t i v e  A p r i l  1, 1989. P u b l i c  Counsel a c t i v e l y  p a r t i c i p a t e d  i n  

t h e  c o n s e r v a t i o n  c o s t  r e c o v e r y  h e a r i n g  w h i c h  l e d  t o  t h i s  m o d i f i c a t i o n  and 

neve r  r a i s e d  one i s s u e  o r  p r o v i d e d  any i n p u t  t o  suggest  t o  any p a r t y  t h a t  

P u b l i c  Counsel d i d  n o t  agree t h a t  t h e  new c o s t  r e c o v e r y  f a c t o r  r e q u i r e d  any 

f u r t h e r  a n a l y s i s  by way o f  a p u b l i c  h e a r i n g  b e f o r e  i t  c o u l d  be 

a p p r o p r i a t e l y  a p p l i e d  b y  Tampa E l e c t r i c .  Thus, P u b l i c  Counsel d i d  more 
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a 

t h a n  s i m p l y  wa ive  t h e  r i g h t  t o  o b j e c t  t o  t h e  i n c r e a s e d  charge t o  f i r m  

Customers t h r o u g h  i n a c t i o n  -- he a f f i r m a t i v e l y  i n v i t e d  t h a t  i n c r e a s e  by way 

o f  s t i p u l a t i o n .  Tampa E l e c t r i c  wou ld  u r g e  t h a t  the  C o u r t  d e t e r m i n e  t h a t  

P u b l i c  Counsel i s  es topped f r o m  c h a l l e n g i n g  t h e  i m p l e m e n t a t i o n  o f  t h a t  t o  

w h i c h  he has s t i p u l a t e d .  

A p p a r e n t l y  r e c o g n i z i n g  t h i s ,  P u b l i c  Counsel contends i n  P o i n t  I o f  h i s  

b r i e f  t h a t  he b e l i e v e d  h i s  s t i p u l a t i o n  i n  t h e  c o n s e r v a t i o n  d o c k e t  was 

s u b j e c t  t o  an o p p o r t u n i t y  t o  r e q u e s t  a h e a r i n g  i n  Docket No. 881416-EG. 

Such p o s i t i o n  i s  e n t i r e l y  i n c o n s i s t e n t  w i t h  P u b l i c  C o u n s e l ' s  t r a d i t i o n a l  

a s s e r t i o n  t h a t  any i n c r e a s e  i n  a c o n s e r v a t i o n  c o s t  r e c o v e r y  f a c t o r  (or f o r  

t h a t  m a t t e r ,  any o t h e r  t y p e  o f  c o s t  r e c o v e r y  f a c t o r )  must  be shown t o  be 

a p p r o p r i a t e  i n  advance o f  Commission approva l  and i m p l e m e n t a t i o n  o f  such 

i n c r e a s e  by t h e  u t i l i t y .  

The c o n s e r v a t i o n  c o s t  r e c o v e r y  d o c k e t  (Docket  No. 890002-EG) 

co r responds  w i t h  t h e  Commission's f u e l  ad jus tmen t  d o c k e t  (Docket  No. 

890001-EI) and b o t h  d o c k e t s  a r e  c o n s i d e r e d  a t  c o n s o l i d a t e d  h e a r i n g s  

conducted i n  Februa ry  and August  o f  each y e a r .  I n  t h e  f u e l  a d j u s t m e n t  

d o c k e t  t h e  P u b l i c  Counsel r e c e n t l y  argued t h a t  t h e  Commission canno t  

approve a f u e l  ad jus tmen t  charge i n c r e a s e  w i thou t  a reasoned b a s i s ,  n o t  

even a "mid- course c o r r e c t i o n "  w h i c h  i s  s u b j e c t  t o  v e r i f i c a t i o n  a t  a l a t e r  

t r u e- u p  h e a r i n g .  I n  t h e  i n s t a n t  case, t h e  reasoned b a s i s  t h e  Commission 

r e l i e d  upon was t h e  u n q u a l i f i e d  s t i p u l a t i o n  b y  a l l  o f  t h e  p a r t i e s  as  t o  t h e  

a p p r o p r i a t e n e s s  o f  Tampa E l e c t r i c ' s  upward m o d i f i c a t i o n  i n  i t s  c o n s e r v a t i o n  

c o s t  r e c o v e r y  f a c t o r  proposed f o r  use b e g i n n i n g  on A p r i l  1, 1989. 

a 

Tampa E l e c t r i c  r e l i e d  t o  i t s  p o t e n t i a l  d e t r i m e n t  on P u b l i c  Counse l ' s  

s t i p u l a t i o n .  Had P u b l i c  Counsel expressed Lnj prob lem w i t h  o r  o b j e c t i o n  
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t o  t h e  i n c r e a s e ,  Tampa E l e c t r i c  e a s i l y  c o u l d  have r e j u s t i f i e d  t h e  

d u r i n g  t h e  cou rse  o f  t h e  Februa ry  c o n s e r v a t i o n  c o s t  r e c o v e r y  h e a r i n g  a 
I n  t h a t  h e a r i n g  t h e  Commission, by a p p r o v i n g  t h e  s t i p u l a t e d  

ncrease 

I n i t i a l  B r i e f ,  t h a t  M r .  Howe, t h e  A s s i s t a n t  P u b l i c  Counsel ,  o n l y  s t i p u  

t o  t h e  " accuracy"  o f  Tampa E l e c t r i c ' s  r e v i s e d  b i l l i n g  f a c t o r .  N o t h i n g  

d u r i n g  t h e  h e a r i n g  r e m o t e l y  suggested t h a t  t h e  s t i p u l a t i o n  was r e s t r  

ncrease 

i n  Tampa E l e c t r i c ' s  c o n s e r v a t i o n  f a c t o r ,  a c t u a l l y  i n c o r p o r a t e d  by r e f e r e n c e  

i n t o  t h a t  p roceed ing  t h e  s u b s t a n t i v e  d e c i s i o n  t h e  Commission had p r e v i o u s l y  

made i n  Docket  No. 881416-EG. Any subsequent a d j u s t m e n t  t o  t h e  c o s t s  

approved o r  revenue c o l l e c t e d  p u r s u a n t  t o  t h e  c o n s e r v a t i o n  c o s t  r e c o v e r y  

d o c k e t  wou ld  have t o  be made i n  t h a t  d o c k e t  and n o t  i n  t h e  d o c k e t  wh ich  

produced t h e  o r d e r s  h e r e  on appea l .  Ye t ,  P u b l i c  Counsel v o i c e d  no 

o b j e c t i o n  i n  t h e  c o n s e r v a t i o n  h e a r i n g  t o  t h e  i n c r e a s e d  c o s t  r e c o v e r y  f a c t o r  

but, i n s t e a d ,  f u r n i s h e d  an u n q u a l i f i e d  s t i p u l a t i o n  t h a t  t h a t  i n c r e a s e  was 

a p p r o p r i a t e .  

A p p a r e n t l y  r e c o g n i z i n g  t h i s ,  P u b l i c  Counsel contends,  on page 6 o f  h i s  

a t e d  

s a i d  

c t e d  

t o  any t y p e  o f  s t e r i l e  " c a l c u l a t i o n , "  o r  t h a t  P u b l i c  Counsel opposed t h e  

i n c r e a s e  i n  t h e  c o s t  r e c o v e r y  f a c t o r  a p p l i c a b l e  t o  f i r m  accoun ts .  The o n l y  

reasonab le  i m p r e s s i o n  t h e  Commission and Tampa E l e c t r i c  c o u l d  have o b t a i n e d  

f r o m  P u b l i c  Counse l ' s  s t i p u l a t i o n  was t h a t  t h e  upward r e v i s i o n  o f  t h e  

f a c t o r  was s u b s t a n t i v e l y  a p p r o p r i a t e .  A f t e r  a l l ,  t h i s  was a c o n s e r v a t i o n  

f a c t o r  w h i c h  wou ld  a c t u a l l y  be charged t o  f i r m  Customers o f  Tampa E l e c t r i c  

f o r  a s i x  month p e r i o d  b e g i n n i n g  A p r i l  1, 1989 -- n o t  some h y p o t h e t i c a l  

c a l c u l a t i o n  h a v i n g  no r e a l  e f f e c t  on what t h o s e  Customers pay. 

The i n c r e a s e  i n  Tampa E l e c t r i c ' s  c o n s e r v a t i o n  c o s t  r e c o v e r y  f a c t o r  wasL 

addressed i n  Order  No. 21317 i s s u e d  i n  Docket  No. 890002-EG on June 2, 
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1989. T h a t  o r d e r  s t a t e s ,  a t  page 4, t h a t  t h e  p a r t i e s  " s t i p u l a t e d  t o  t h e  

a p p r o p r i a t e  c o n s e r v a t i o n  c o s t  r e c o v e r y  f a c t o r s "  f o r  t h e  p e r i o d  A p r i  1 1989 

t h r o u g h  September 1989, and s p e c i f i c a l l y  i d e n t i f i e s  Tampa E l e c t r i c ' s  

approved f a c t o r  t o  be 0.111$ p e r  KWH. (A- 7) .  T h i s  o r d e r  was i s s u e d  o v e r  

t h r e e  months a f t e r  t h e  i ssuance  o f  t h e  p r i m a r y  o r d e r  P u b l i c  Counsel h e r e  

seeks t o  have rev iewed .  The l a t e r  f i n a l  o r d e r  i n  t h e  c o n s e r v a t i o n  c o s t  

r e c o v e r y  docke t ,  Order No. 21317, i n c o r p o r a t e s  b y  r e f e r e n c e  and implements 

the  p o l i c y  d e c i s i o n  here c h a l l e n g e d  by P u b l i c  Counsel .  Y e t  P u b l i c  Counsel 

d id  n o t  seek r e c o n s i d e r a t i o n  o r  a p p e l l a t e  r e v i e w  o f  Orde r  No. 21317. Tha t  

o r d e r ,  w h i c h  r e a f f i r m s  t h e  p o l i c y  approved i n  t h e  o r d e r s  on appea l ,  has 

become f i n a l .  Thus, t h e  m o d i f i c a t i o n  o f  Tampa E l e c t r i c  Company's 

c o n s e r v a t i o n  c o s t  r e c o v e r y  f a c t o r  i s  a p p r o p r i a t e  w i t h o u t  r e g a r d  t o  t h e  

arguments wh ich  P u b l i c  Counsel now d i r e c t s  toward  Order  No. 20825. 

a 

On page 25 o f  h i s  I n i t i a l  B r i e f ,  P u b l i c  Counsel c l a i m s  t h a t  t h e  

c o n t e n t  o f  Order  No. 20825 made P u b l i c  Counse l ' s  s t i p u l a t i o n  t o  t h e  

accu racy  o f  t h e  r e v i s e d  f a c t o r  a " n u l l i t y . "  P u b l i c  C o u n s e l ' s  e f f o r t  t o  

w i t h d r a w  f r o m  t h e  s t i p u l a t i o n  he e n t e r e d  i n t o  a t  t h e  c o n s e r v a t i o n  c o s t  

r e c o v e r y  h e a r i n g  and wh ich  was c o n f i r m e d  i n  Orde r  No. 21317 i s s u e d  on June 

2, 1989 i s  i n a p p r o p r i a t e .  Any concerns  wh ich  P u b l i c  Counsel may have had 

w i t h  r e s p e c t  t o  t h e  s t i p u l a t i o n  s h o u l d  have been b r o u g h t  t o  t h e  

Commission's a t t e n t i o n  on a m o t i o n  t o  r e c o n s i d e r  Order  No. 21317 o r  t h r o u g h  

a t i m e l y  appeal  o f  t h a t  o rder .  Aga in ,  i t  was Order  No. 21317, and not 
t h e  o r d e r s  h e r e  appealed,  w h i c h  b r o u g h t  abou t  t h e  c o n s e r v a t i o n  c o s t  

r e c o v e r y  f a c t o r  i n c r e a s e  t o  w h i c h  P u b l i c  Counsel now o b j e c t s .  A l l  o f  t h e  

concerns  expressed i n  P u b l i c  Counse l ' s  i n i t i a l  b r i e f  c o u l d  have been 

expressed d u r i n g  t h e  p e r i o d  o f  t i m e  f o r  r e q u e s t i n g  r e c o n s i d e r a t i o n  o r  

a 
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t a k  

t h e  

ng an appeal  o f  Orde r  No. 21317 w h i c h  c o n f  

s t i p u l a t i o n .  

The ba lance  o f  P o i n t  I o f  P u b l i c  Counsel 

rmed 

s I n  

t h e  a p p r o p r i a t e n e s s  o f  

t i a l  B r i e f  i n v o l v e s  a 

d i s c u s s i o n  o f  v a r i o u s  cases r e g a r d i n g  w a i v e r ,  some o f  w h i c h  were c i t e d  i n  

Order No. 20825. None o f  t h o s e  cases i n v o l v e  f a c t u a l  c i r cums tances  which 

compel a f i n d i n g  o f  w a i v e r  o r  e s t o p p e l  l i k e  t h e  i n s t a n t  case does. 

POINT I 1  

PUBLIC COUNSEL'S PROCEDURAL ARGUMENTS ARE 
DEFECTIVE. 

A. THE EXEMPTION I N  SECTION 120.73(3), FLA. STAT., AUTHORIZES THE 

PROCEDURE UTILIZED BY THE COMMISSION I N  RENDERING THE ORDERS HERE ON APPEAL. 

I n  i t s  Orde r  No. 21448, d e n y i n g  Pub l ic  C o u n s e l ' s  M o t i o n  f o r  

R e c o n s i d e r a t i o n ,  t h e  Commission expressed t h e  b e l i e f  t h a t  i t s  p rocedures  

u t i l i z e d  be low i s  c o n s i s t e n t  n o t  o n l y  w i t h  t h e  A d m i n i s t r a t i v e  Procedure  

A c t ,  b u t  a l s o  t h e  h o l d i n g  o f  t h i s  C o u r t  i n  C i t i z e n s  v .  Mayo, supra .  I n  

t h a t  d e c i s i o n  t h i s  C o u r t  observed t h a t  an i n f l e x i b l e  h e a r i n g  requ i remen t  

a 

does n o t  a p p l y  t o  Commission p roceed ings  inasmuch as t h e  Commission can 

o b v i a t e  any h e a r i n g  r e q u i r e m e n t  s i m p l y  by f a i l i n g  t o  a c t .  I n  t h a t  d e c i s i o n  

t h e  Court  s a i d  t h a t  i n  d i s p o s i n g  o f  r a t e  p roceed ings  t h e  Commission has a 

number o f  a l t e r n a t i v e s  i n c l u d i n g  t a k i n g  no a c t i o n  a t  a l l ,  i n  wh ich  e v e n t  

t h e  proposed r a t e s  wou ld  go i n t o  e f f e c t  a u t o m a t i c a l l y  w i t h o u t  f u r t h e r  

a c t i o n  by t h e  Commission. The C o u r t  s a i d :  

(3 )  The L e g i s l a t u r e  d i d  n o t  i n t e n d  a f u l l  
r a t e  h e a r i n g  b e f o r e  a l l  new r a t e  schedu les  
become e f f e c t i v e .  Had i t  i n t e n d e d  t h a t  
r e s u l t ,  t h e r e  wou ld  have been no need t o  
e n a c t  s u b s e c t i o n  366.06(4)  a t  a l l .  
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P u b l i c  Counsel a t t e m p t s  t o  d i s m i s s  the  C o u r t ' s  h o l d i n g  i n  C i t i z e n s  v. 

Mayo, supra,  w i t h  t h e  s ta temen t  t h a t  t h a t  case was d e c i d e d  under  t h e  

pre- 1974 A d m i n i s t r a t i v e  Procedure  A c t  ("APA"). However, t h e  h o l d i n g  i n  

C i t i z e n s  v .  Mayo, supra,  and t h e  a l t e r n a t i v e s  open t o  t h e  Commission i n  

d i s p o s i n g  o f  cases b e f o r e  i t  have been r e a f f i r m e d  i n  subsequent cases under  

t h e  1974 APA. - 9  See ~ C i t i z e n s  v .  Mayo, 335 So.2d 809 ( F l a .  1976); 

F l o r i d a  Gas Company v.  Hawkins, 372 So.2d 1118 ( F l a .  1979). Moreover,  

t h e  pre- 1974 APA c o n t a i n e d  t h e  f o l l o w i n g  p r o v i s i o n  w h i c h  t h e  C o u r t  i n  

C i t i z e n s  v .  Mayo, supra,  d i d  n o t  c o n s t r u e  t o  r e q u i r e  a h e a r i n g  each 

t i m e  a m a t t e r  was decided b y  t h e  Commission: 

S e c t i o n  120.22 H e a r i n g  Guaranteed -- Any 
p a r t y ' s  l e g a l  r i g h t s ,  d u t i e s ,  p r i v i l e g e s  o r  
i m m u n i t i e s  s h a l l  be de te rm ined  o n l y  upon 
p u b l i c  h e a r i n g  by an agency u n l e s s  t h e  r i g h t  
t o  p u b l i c  h e a r i n g  i s  wa ived  by the  a f f e c t e d  
p a r t y ,  o r  u n l e s s  o t h e r w i s e  p r o v i d e d  by law.  
[§120.22, F l a .  S t a t .  ( 1 9 7 3 ) l  

I n  a d d i t i o n ,  as  p o i n t e d  o u t  i n  P o i n t  I o f  t h i s  b r i e f ,  t h e  o r d e r s  he re  

on appeal  do n o t  b r i n g  abou t  a r a t e  i n c r e a s e  f o r  the  c l a s s  o f  f i r m  

Customers P u b l i c  Counsel p u r p o r t s  t o  r e p r e s e n t .  I n s t e a d ,  t h e y  have t h e  

e f f e c t  o f  r e l i e v i n g  i n t e r r u p t i b l e  Customers f r o m  p a y i n g  f o r  Commission 

approved c o n s e r v a t i o n  programs d u r i n g  a s p e c i f i c  p e r i o d .  The r a t i o n a l e  f o r  

t h i s  t r e a t m e n t  was s e p a r a t e l y  addressed and approved i n  Docket  No. 

890002-EG. P u b l i c  Counsel s t i p u l a t e d  t o  t h e  r e s o l u t i o n  o f  t h a t  d o c k e t  and 

d id  n o t  seek r e c o n s i d e r a t i o n  o f  o r  appeal  t h e  outcome o f  t h a t  case.  As a 

consequence, t h e  o r d e r s  on appeal  d i d  n o t  have any impac t  on t h e  r a t e s  o f  

Tampa E l e c t r i c ' s  f i r m  Customers. T h e r e f o r e ,  P u b l i c  Counsel canno t  be heard  

t o  argue t h a t  he was i n a p p r o p r i a t e l y  d e n i e d  a h e a r i n g .  P u b l i c  Counsel was 
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a f f o r d e d  a hea r i ng  i n  Docket No. 890002-EG and a f f i r m a t i v e l y  e l e c t e d  n o t  t o  

oppose t h e  conse rva t i on  f a c t o r  m o d i f i c a t i o n  he now seeks t o  ove r t u rn .  

I n  P a r t  I 1  B. o f  h i s  b r i e f ,  

t h e  Commission f a i l e d  t o  p rov  

dec is ion- making process. On t h e  

Counsel ample o p p o r t u n i t y  t o  

de a c 

c o n t r a r y  

address 

i n t e r r u p t i b l e  Customers a conse rva t i on  c o s t  recovery  

proceeding which gave r i s e  t o  t h e  o rde rs  on appeal .  More 

t h e  proceeding which a c t u a l l y  had t h e  e f f e c t  o f  implement 

and which r e s u l t e d  i n  an inc rease  i n  t h e  conse rva t i on  f a c t  

B. PUBLIC COUNSEL WAS AFFORDED A CLEAR POINT OF ENTRY INTO THE 

COMMISSION'S  DECISION-MAKING PROCESS. 

Publ i c  Counsel r e s t a t e s  h i s  argument t h a t  

ea r  p o i n t  o f  e n t r y  i n t o  i t s  

t h e  Commission a f f o r d e d  P u b l i c  

t h e  concept o f  n o t  charg ing  

f a c t o r  i n  t h e  

i m p o r t a n t l y ,  i n  

ng t h i s  concept 

ir a p p l i c a b l e  t o  

f i r m  e l e c t r i c a l  Customers, P u b l i c  Counsel n o t  o n l y  was a f f o r d e d  a c l e a r  

p o i n t  o f  e n t r y ,  b u t  a c t i v e l y  p a r t i c i p a t e d  and s t i p u l a t e d  t o  t h e  e f f e c t  

which Publ i c  Counsel now cha l lenges .  

I n  a d d i t i o n ,  a t  t h e  t ime  t h e  Commission en te red  i t s  Order No. 21317 i n  

t h e  conse rva t i on  c o s t  recovery  docke t  (Docket No. 890002-EG), Publ i c  

Counsel was w e l l  aware t h a t  t h e  Commission had exempted i n t e r r u p t i b l e  

Customers th rough  f i n a l  agency a c t i o n  i n  Order No. 20825. A l though  P u b l i c  

Counsel now contends t h a t  h i s  p r i o r  s t i p u l a t i o n  t o  t h e  m o d i f i c a t i o n  o f  

Tampa E l e c t r i c ' s  conse rva t i on  f a c t o r  was rendered n u l l  and vo id ,  P u b l i c  

Counsel made no e f f o r t  t o  make t h a t  a s s e r t i o n  e i t h e r  th rough  

r e c o n s i d e r a t i o n  o f  Order No. 21317 o r  th rough  an appeal o f  t h a t  o rde r .  The 

i nc rease  i n  t h e  conse rva t i on  f a c t o r  a p p l i e d  t o  f i r m  Customers thus  became 
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f i n a  

t h a t  

r e c o  

and P u b l i c  Counsel s h o u l d  n o t  now be heard  t o  c h a l l e n g e  t h e  e f f e c t  o f  

i n  w h i c h  he acqu iesced.  

F i n a l l y ,  i n  t h i s  s e c t i o n  o f  h i s  b r i e f  P u b l i c  Counsel a g a i n  f a i l s  t o  

n i z e  t h e  o p t i o n s  a v a i l a b l e  t o  t h e  Commission as c l e a r l y  a r t i c u l a t e d  i n  

t h e  s e r i e s  o f  cases b e g i n n i n g  w i t h  C i t i z e n s  v .  Mayo, supra,  i n c l u d i n g  

t h e  o b s e r v a t i o n  t h a t  no i n f l e x i b l e  h e a r i n g  r e q u i r e m e n t  governs  changes i n  

u t i l i t y  r a t e s .  

C .  THE COMMISSION D I D  NOT MODIFY AN INDUSTRY-WIDE POLICY; INSTEAD 

THE COMMISSION I N  ORDER NO. 20825 MADE A LIMITED DETERMINATION BASED ON THE 

PARTICULAR FACTS AND CIRCUMSTANCES AFFECTING TAMPA ELECTRIC AND ITS 

INTERRUPTIBLE CUSTOMERS. 

I n  P a r t  I 1  C.  o f  h i s  argument P u b l i c  Counsel contends t h a t  Order  No. 

20825 adopted i n c i p i e n t  p o l i c y .  T h i s  s i m p l y  i s  e r roneous .  

I n  t h e  p roceed ing  be low t h e  Commission responded d i r e c t l y  t o  t h e  

p a r t i c u l a r  concerns  expressed by Tampa E l e c t r i c  r e g a r d i n g  t h e  

i n a p p r o p r i a t e n e s s  o f  c h a r g i n g  a c o n s e r v a t i o n  c o s t  r e c o v e r y  f a c t o r  t o  Tampa 

E l e c t r i c ' s  i n t e r r u p t i b l e  and s tandby i n t e r r u p t i b l e  Customers. The company 

e x p l a i n e d  t h e  b a s i s  f o r  i t s  r e q u e s t  i n  i t s  p e t i t i o n  and t h e  Commission and 

i t s  S t a f f  c a r e f u l l y  c o n s i d e r e d  t h a t  b a s i s .  Order  No. 20825 f u l l y  e x p l a i n s  

t h e  b a s i s  f o r  t h e  a c t i o n  t a k e n  by t h e  Commission. 

Pub l ic  Counse l ' s  c o n t e n t i o n  t h a t  t h e  Commission change an 

i n d u s t r y - w i d e  p o l i c y  i n  t h e  p roceed ing  be low i s  negated by P u b l i c  Counse l ' s  

own r e f e r e n c e  t o  what  t o o k  p l a c e  a t  the  p r e h e a r i n g  con fe rence  i n  t h e  

c o n s e r v a t i o n  c o s t  r e c o v e r y  docke t .  I n  f o o t n o t e  1 on page 18 o f  h i s  I n i t i a l  

B r i e f ,  P u b l i c  Counsel observes t h a t  t h e  a t t o r n e y  f o r  O c c i d e n t a l  Chemical 
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C o r p o r a t i o n  a t t e m p t e d  t o  o b t a i n  a s i m i l a r  r e s u l t  f o r  her c l i e n t  but  was 

a d v i s e d  by t h e  P r e h e a r i n g  O f f i c e r  t h a t  O c c i d e n t a l  would have t o  f i l e  a 

separa te  r e q u e s t .  Q u i t e  c l e a r l y ,  t h e  a c t i o n  t a k e n  be low was n o t  one i n  

w h i c h  t h e  Commission adopted i n c i p i e n t  p o l i c y  i n  a n o n r u l e  p roceed ing .  

Even i f  i t  were, P u b l i c  Counsel wa ived  any r i g h t  t o  o b j e c t  when he 

subsequen t l y  s t i p u l a t e d  t o  t h e  i m p l e m e n t a t i o n  o f  t h a t  change i n  t h e  

c o n s e r v a t i o n  c o s t  r e c o v e r y  docke t ,  t h e n  p e r m i t t e d  t h a t  s t i p u l a t e d  change t o  

become f i n a l  w i t h o u t  f u r t h e r  comment. 

D. PUBLIC COUNSEL ERRONEOUSLY INTERPRETS THE C O M M I S S I O N ' S  REFERENCE 

I N  ORDER NO. 21448 TO PUBLIC COUNSEL'S OPPORTUNITY TO FILE A COMPLAINT 

REGARDING THE MODIFICATION TO TAMPA ELECTRIC'S CONSERVATION COST RECOVERY 

CHARGES. 

I n  t h i s  s e c t i o n  o f  P u b l i c  C o u n s e l ' s  I n i t i a l  B r i e f ,  b e g i n n i n g  on page 

41, t h e  s u g g e s t i o n  i s  made t h a t  t h e  o p p o r t u n i t y  t o  f i l e  a c o m p l a i n t  a g a i n s t  

a p a r t i c u l a r  r a t e  o r  methodology canno t  be s u b s t i t u t e d  f o r  t h e  Commission's 

" f a i l u r e  t o  comply w i t h  t h e  APA i n  t h e  f i r s t  p lace . ' '  T h i s  e r r o n e o u s l y  

on assumes t h a t  t h e  a c t i o n  t a k e n  be low con t ravened  t h e  APA -- an assumpt 

w h i c h  we have demonst ra ted i s  f a l s e .  

Tampa E l e c t r i c  v iews  t h e  r e f e r e n c e  i n  Order  No. 21448 t o  Pub i c  

C o u n s e l ' s  o p p o r t u n i t y  t o  f i l e  a c o m p l a i n t  a s  b e i n g  supp lementary  t o  t h e  

o t h e r  r i g h t s  o f  p a r t i c i p a t i o n  w h i c h  P u b l i c  Counsel c o u l d  have t a k e n  

advantage o f  b u t  e l e c t e d  n o t  t o .  

Pub1 i c  Counse 

he wou ld  have t h e  

o b v i o u s l y  as  i t  

c r i t i c i z e s  t h e  compla 

burden o f  p r o o f  i f  he 

shou ld  be. Anyone 

n t  p roceed ing  a l t e r n a t i v e  because 

pu rsued  such an a c t i o n .  T h i s  i s  

who s t i p u l a t e s  t o  a proposed 
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m o d i f i c a t i o n ,  t h e n  l a t e r  r e v e r s e s  c o u r s e  and c h a l l e n g e s  t h e  m o d i f i c a t i o n  

s h o u l d  have t h e  burden o f  p r o o f  as  t o  why t h e  m o d i f i c a t i o n  i s  no l o n g e r  a 
a p p r o p r i a t e .  

A t  t h e  t h e  b o t t o m  o f  page 42 o f  h i s  I n i t i a l  B r i e f ,  P u b l i c  Counsel 

s t a t e s  t h a t  t h e  change i n  c o n s e r v a t i o n  c o s t  r e c o v e r y  i s  n o t  e f f e c t i v e  u n t i l  

an o r d e r  i s  e n t e r e d  p u r s u a n t  t o  S e c t i o n  120.59, F l a .  S t a t . ,  a f t e r  

ngs under  S e c t i o n  120.57, F l a .  S t a t .  W h i l e  t h i s  i s  c o n t r a r y  t o  t h e  p roceed  

h o l d i n g  

Pub1 i c  

i n  C i t i z e n s  v .  M q ? ,  supra,  t h e  p r e r e q u i s i t e s  demanded by 

Counsel n e v e r t h e l e s s  have been p r o v i d e d .  The change i n  t h e  

c o n s e r v a t i o n  c o s t  r e c o v e r y  f a c t o r ,  t o  t h e  e x t e n t  t h a t  i t  a f f e c t e d  f i r m  

Customers, was the  s u b j e c t  o f  t h e  h e a r i n g  conducted i n  Docket  No. 

890002-EG. Th is ,  aga in ,  i s  the  d o c k e t  i n  which P u b l i c  Counsel s t i p u l a t e d  

t o  t h e  a c t u a l  change i n  t h e  c o n s e r v a t i o n  c o s t  r e c o v e r y  f a c t o r .  A h e a r i n g  

was conducted and an o r d e r  was e n t e r e d  p u r s u a n t  t o  S e c t i o n  120.59, F l a .  

S t a t . ,  a f t e r  t h a t  h e a r i n g  t o o k  p l a c e .  P u b l i c  Counsel d i d  n o t  c h a l l e n g e  

t h a t  o r d e r  even though he c o u l d  have done so t h r o u g h  a r e q u e s t  f o r  

r e c o n s i d e r a t i o n  o r  by way o f  an appea l .  F o r  whatever  reason,  P u b l i c  

Counsel e l e c t e d  n o t  t o  pursue e i t h e r  a l t e r n a t i v e .  The o r d e r s  on appeal  

s h o u l d  n o t  be d i s t u r b e d  on accoun t  o f  i n a c t i o n  by P u b l i c  Counsel .  

ENERGY EFFICIENCY AND CONSERVA 

P u b l i c  Counse l ' s  o n l y  s u b s t a n t i v e  c r  

c o n s e r v a t i o n  c o s t  r e c o v e r y  r e a l l o c a t i o n  do 

Pub 

POINT 111 

TAMPA ELECTRIC' S CONSERVATION COST RECOVERY 
REALLOCATION D I D  NOT VIOLATE THE FLORIDA 

I O N  ACT. 

t i c i s m s  o f  Tampa E l e c t r i c ' s  

n o t  appear u n t i l  page 43 o f  

i c  Counse l ' s  I n i t i a l  B r i e f .  Those c r i t i c i s m s  a r e  t w o- f o l d .  F i r s t ,  
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P u b l i c  Counsel contends t h a t  t h e  r e a l l o c a t i o n  v i o l a t e s  t h e  p r o v i s i o n s  o f  

t h e  F l o r i d a  Energy E f f i c i e n c y  and C o n s e r v a t i o n  A c t  ("FEECA") on t h e  g round  

t h a t  i t  "encouraged i n c r e a s e d  e l e c t r i c  ene rgy  usage."  Pub1 i c  Counsel I s 

p o s i t i o n  on t h i s  p o i n t  i s  e r roneous  f o r  s e v e r a l  reasons.  

0 

F i r s t ,  t h e  p r i m a r y  reason f o r  t h e  c o n s e r v a t i o n  c o s t  r e c o v e r y  

r e a l l o c a t i o n ,  as  e x p l a i n e d  i n  Tampa E l e c t r i c ' s  p e t i t i o n ,  was t h a t  

i n t e r r u p t i b l e  and s tandby i n t e r r u p t i b l e  Customers s h o u l d  n o t  have t o  pay 

f o r  c o n s e r v a t i o n  programs wh ich  do n o t  b e n e f i t  them. I f  i t  i s  i n e q u i t a b l e  

t o  cha rge  a p a r t i c u l a r  c l a s s  o f  Customers f o r  a p a r t i c u l a r  i t e m  o f  expense, 

t h a t  c l a s s  o f  Customers s h o u l d  be exempt f r o m  p a y i n g  f o r  t h a t  expense 

r e g a r d l e s s  o f  t h e  impac t  t h e  exempt ion  has on t h e i r  energy  consumpt ion.  

F o r  example, when t h e  c o s t  o f  f u e l  goes down and, as  a r e s u l t ,  t h e  f u e l  

a d j u s t m e n t  f a c t o r  i s  lowered,  Tampa E l e c t r i c ' s  Customers exper ience  reduced 

e l e c t r i c  b i l l s  w h i c h  may, i n  f a c t ,  s t i m u l a t e  h i g h e r  e l e c t r i c  consumpt ion.  

S u r e l y ,  P u b l i c  Counsel wou ld  n o t  con tend  t h a t  t h e  f u e l  f a c t o r  s h o u l d  n o t  be  

reduced because o f  the  p o t e n t i a l  i m p a c t  t h a t  cou ld  have on energy  

consumpt ion .  

P u b l i c  Counsel on a number o f  occas ions  has p e t i t i o n e d  t h e  Commission 

t o  reduce t h e  r a t e s  and charges o f  Commission r e g u l a t e d  u t i l i t i e s .  The 

p o t e n t i a l  impac t  o f  t h o s e  r e d u c t i o n s ,  i . e . ,  i n c r e a s e d  energy  consumpt ion 

due t o  l o w e r  r a t e s ,  d i d  n o t  d e t e r  P u b l i c  Counsel f r o m  p u r s u i n g  t h o s e  

r e d u c t i o n s .  

O b v i o u s l y  FEECA does n o t  s t a n d  f o r  t h e  p r o p o s i t i o n  t h a t  no a c t i o n  can 

be t a k e n  i f  i t  i s  l i k e l y  t o  cause an i n c r e a s e  i n  energy  consumpt ion b y  

Commission r e g u l a t e d  u t i l i t i e s .  I n  f a c t ,  FEECA does n o t  speak i n  te rms o f  

i n c r e a s e s  i n  energy  consumpt ion b u t ,  i n s t e a d ,  speaks t o  t h e  g r o w t h  r a t e s  
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o f  e l e c t r i c  consumpt ion.  I m p l i c i t  i n  FEECA i s  t h e  l e g i s l a t i v e  r e c o g n i t i o n  

t h a t  e l e c t r i c  ene rgy  consumpt ion  i s  bound t o  i n c r e a s e  o v e r  t ime ,  d e s p i t e  

t h e  A c t ' s  p r o v i s i o n s .  I n  any case, t h e  A c t  does n o t  p r o h i b i t  t h e  

Commission f rom t a k i n g  a p p r o p r i a t e  a c t i o n  even though i t  may r e s u l t  i n  some 

i n c r e a s e  i n  energy  consumpt ion.  

a 

Since  t h e  t o t a l  d o l l a r s  b e i n g  c o l l e c t e d  by Tampa E l e c t r i c  a r e  t h e  same 

whether  sp read  among a l l  Customers o r  o n l y  t o  f i r m  Customers, i t  i s  

reasonab le  t o  assume t h a t  no p e r c e p t i b l e  e f f e c t  on e l e c t r i c  energy  

consumpt ion w i l l  o c c u r  because o f  t h e  r e a l l o c a t i o n .  

P u b l i c  Counse l ' s  second argument r e g a r d i n g  FEECA i s  t h e  a l l e g a t i o n  

t h a t  the  d e c i s i o n  be low r e s u l t e d  i n  d i s c r i m i n a t o r y  r a t e s .  Again,  t h e  

Commission's acceptance o f  t h e  b a s i s  f o r  t h e  r e a l l o c a t i o n  d i d  n o t  change 

any r a t e s ;  t h a t  was done l a t e r  i n  Docket  No. 890002-EG. Even i f  t h e  r a t e s  

had been changed i n  t h e  o r d e r s  on appea l ,  no d i s c r i m i n a t i o n  r e s u l t e d  w i t h i n  

a t h e  meaning o f  FEECA. 

The p o r t i o n  o f  FEECA quo ted  by P u b l i c  Counsel on page 45 o f  h i s  

I n i t i a l  B r i e f  i n  s u p p o r t  o f  t h e  d i s c r i m i n a t i o n  argument reads  i n  p e r t i n e n t  

p a r t :  

. . . S i n c e  s o l u t i o n s  t o  o u r  energy  prob lems 
a r e  complex, t h e  L e g i s l a t u r e  i n t e n d s  t h a t  t h e  
use o f  s o l a r  energy,  renewable  energy  
sources,  h i g h l y  e f f i c i e n t  systems, and 
l o a d- c o n t r o l  systems be encouraged. 
A c c o r d i n g l y ,  i n  e x e r c i s i n g  i t s  j u r i s d i c t i o n ,  
t h e  commission s h a l l  n o t  approve any r a t e  o r  
r a t e  s t r u c t u r e  which d i s c r i m i n a t e s  a g a i n s t  
any c l a s s  o f  cus tomers  on accoun t  o f  t h e  use 
o f  such systems o r  d e v i c e s .  . . . 

The p l a i n  meaning o f  t h e  above language i s  t o  p r e v e n t  d i s c r i m i n a t i o n  

a g a i n s t  any c l a s s  o f  Customers based on t h e i r  use o f  s o l a r  energy ,  

renewable  energy  sources,  h i g h l y  e f f i c i e n t  systems and l o a d- c o n t r o l  
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systems. O b v i o u s l y ,  t h e  purpose f o r  p r o h i b i t i n g  such d i s c r i m i n a t i o n  i s  t o  

encourage use o f  these t y p e s  o f  systems. However, t h i s  has n o t h i n g  t o  do 

w i t h  t he  concep t  approved i n  t h e  o r d e r s  be low t o  t h e  e f f e c t  t h a t  a c l a s s  o f  

Customers s h o u l d  n o t  be  r e q u i r e d  t o  pay f o r  c o n s e r v a t i o n  programs wh ich  do 

n o t  b e n e f i t  t h e  members o f  t h a t  c l a s s .  

a 

A l l  i n  a l l ,  Pub l ic  Counse l ' s  FEECA arguments a r e  l a b o r e d  t o  t h e  p o i n t  

o f  appear ing  c o n t r i v e d  f o r  t h e  purpose o f  h a v i n g  b a s i s  t o  c h a l l e n g e  

t h e  c o n s e r v a t i o n  c o s t  r e a l l o c a t i o n .  Tampa E l e c t r i c  would u rge  t h a t  t h e  

C o u r t  r e c o g n i z e  t h a t  Pub l ic  Counsel has wa ived  any o p p o r t u n i t y  t o  p r e s e n t  

t h e s e  t y p e s  o f  arguments o r ,  i n  t h e  a l t e r n a t i v e ,  t o  r e j e c t  t h e s e  arguments 

as  b e i n g  f a c i a l l y  i n v a l i d .  

POINT I V  

EQUITABLE CONSIDERATIONS WOULD M k E  ANY 
REFUNDS INAPPROPRIATE EVEN I F  PUBLIC COUNSEL 
PREVAILS ON ANY OF H I S  ARGUMENTS. 

Tampa E l e c t r i c  f i rm ly  b e l i e v e s  t h a t  t h e  p rocedures  u t i l i z e d  by t h e  

Commission, both i n  t h e  docket below and i n  t h e  c o n s e r v a t i o n  c o s t  r e c o v e r y  

docke t ,  a d e q u a t e l y  p r o t e c t e d  t h e  r i g h t s  and i n t e r e s t s  o f  t h e  f i r m  Customers 

P u b l i c  Counsel p u r p o r t s  t o  r e p r e s e n t .  For  many y e a r s  t h e  Commission has 

u t i l i z e d  a t a r i f f  app rova l  p rocess  w h i c h  has n o t  i n v o l v e d  an i n f l e x i b l e  

Pub1 

i nvo 

r e q u i r e m e n t  t h a t  a p u b l i c  h e a r i n g  be conducted i n  e v e r y  i n s t a n c e .  The 

a c t i o n s  t a k e n  be low were c o n s i s t e n t  n o t  o n l y  w i t h  t h a t  l ong- te rm p r a c t i c e  

but  a l s o  t h e  C o u r t ' s  o b s e r v a t i o n s  i n  Ci-tizens v .  May?, supra, t o  t h e  

e f f e c t  t h a t  no i n f l e x i b l e  h e a r i n g  r e q u i r e m e n t  a p p l i e s  i n  Commission a c t i o n s .  

N o t w i t h s t a n d i n g  t h i s ,  Tampa E l e c t r i c  i s  unders tandab ly  concerned t h a t  

c Counsel has asked t h e  C o u r t  t o  use a s i n g l e  Commission d e c i s i o n  

v i n g  Tampa E l e c t r i c  as a v e h i c l e  f o r  r e t r o a c t i v e l y  impos ing  an 
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i n f l e x i b l e  h e a r i n g  r e q u i r e m e n t .  A c c o r d i n g l y ,  Tampa E l e c t r i c  would u rge  t h e  

Cour t ,  i n  r e s o l v i n g  t h i s  appea l ,  t o  be m i n d f u l  o f  t h e  f o l l o w i n g  e q u i t a b l e  0 
c o n s i d e r a t i o n s  w h i c h  s u p p o r t  a d e t e r m i n a t i o n  t h a t  Tampa E l e c t r i c  s h o u l d  n o t  

be  made t o  s u f f e r  any l o s s  o r  make any r e f u n d s  even i f  t h e  Cour t  accep ts  

t h e  arguments p u t  f o r t h  by P u b l i c  Counsel :  

(a )  I n  t h e  p r o c e e d i n g  be low Tampa E l e c t r i c  s i m p l y  f o l l o w e d  accep ted  

Commission p rocedures  i n  seek ing  t h e  c o n s e r v a t i o n  c o s t  r e c o v e r y  

m o d i f i c a t i o n s  i n v o l v e d  i n  t h i s  appea l .  

(b) I n  a p p r o v i n g  and imp lemen t ing  t h e  proposed m o d i f i c a t i o n ,  both t h e  

Commission and Tampa E l e c t r i c  r e l i e d  upon P u b l i c  C o u n s e l ' s  

i n a c t i o n  i n  t h e  p roceed ing  below, P u b l i c  Counse l ' s  a f f i r m a t i v e  

s t i p u l a t i o n  i n  t h e  c o n s e r v a t i o n  c o s t  r e c o v e r y  d o c k e t  (Docket  No. 

890002-EG) t o  t h e  e f f e c t  t h a t  t h e  m o d i f i c a t i o n  was a p p r o p r i a t e ,  

and P u b l i c  Counse l ' s  f a i l u r e  t o  r a i s e  any o f  t h e s e  i s s u e s  i n  t h e  

c o n s e r v a t i o n  c o s t  r e c o v e r y  docke t ,  even a f t e r  t h e  i ssuance  o f  t h e  

f i n a l  o r d e r  i n  t h a t  d o c k e t .  

( c )  Tampa E l e c t r i c ' s  f u n c t i o n  i n  a d m i n i s t e r i n g  i t s  c o n s e r v a t i o n  c o s t  

r e c o v e r y  programs i s  t o  c o l l e c t ,  d o l l a r  f o r  d o l l a r ,  t h e  

reasonab le  and p r u d e n t  c o s t s  o f  t h o s e  programs -- n o t  t o  make any 

p r o f i t  o r  absorb  any unre imbursed c o s t s .  

(d) I f  t h e r e  was any un in tended  e r r o r  i n  t h e  p rocedures  below, Tampa 

E l e c t r i c  was n o t  r e s p o n s i b l e  f o r  i t . T h i s  C o u r t  observed i n  

C i t i z e n s  o f  F l o r i d a  v.  Mayo, supra,  ( a t  333 So.2d 7) :  

N e i t h e r  Gu l f  Power n o r  P u b l i c  Counsel were 
r e s p o n s i b l e  f o r  t h e  i m p r o p r i e t y  o f  t h e  
Commission's p rocedures .  S ince  t h e  d e f e c t  i s  
n o t  o f  c o n s t i t u t i o n a l  s i g n i f i c a n c e ,  and 
d e s p i t e  t h e  f a c t  t h a t  P u b l i c  Counsel was 
m i s l e a d ,  we b e l i e v e  i t  would be u n d u l y  h a r s h  
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t o  pun ish  G u l f  Power by d i r e c t i n g  a r e f u n d  o f  
charges c o l l e c t e d  between December 30, 1974 
and March 2, 1975. . . 

I n  v iew o f  t h e  f o rego ing  cons ide ra t i ons ,  Tampa E l e c t r i c  submits t h a t  

i t  should  n o t  be made t o  absorb any o f  t he  c o s t s  o f  i t s  conse rva t i on  c o s t  

recovery  programs rega rd l ess  o f  t h e  outcome o f  t h i s  appeal .  

~ _ _  CONCLUSION 

For t h e  f o rego ing  reasons Tampa E l e c t r i c  urges t h a t  Orders Nos. 20825 

and 21448 i ssued  by t h e  F l o r i d a  P u b l i c  Se rv i ce  Commission i n  Docket No. 

881416-EG be a f f i rmed i n  a l l  respec ts .  

DATED t h i s  3 0 4 d a y  o f  October, 1989 

R e s p e c t f u l l y  submi t ted,  

A 

H A M E S  D .  BEASLEY 
Ausley,  McMullen, McGehee, 

Carothers  and P r o c t o r  
Pos t  O f f i c e  Box 391 
Tal lahassee,  F l o r i d a  32302 
(904) 224-9115 

A t t o rneys  f o r  Tampa E l e c t r i c  Company 
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