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STATEMENT OF THE CASE AND OF THE FACTS 

A .  Interest Of Towers Perrin Forster b Crosby, Inc. 

Towers Perrin Forster & Crosby, Inc. ("Towers Perrin") 

is a Pennsylvania corporation doing business in Florida, as 

well as in all fifty States and many foreign countries. 

Perrin is a management consulting firm with extensive 

activities in the areas of advising clients on compensation and 

employee benefit plans. It is among the largest private 

employers of actuaries in the world, and has been serving 

clients since 1934. 

working in over 50 locations worldwide. Towers Perrin has an 

office in Tampa, Florida, and serves many clients in Florida. 

Towers 

Towers Perrin has about 5,000 employees 

B. Issue Presented and Summary of Proposed Opinion 

Towers Perrin herewith submits this Supplemental 

Statement regarding the Proposed Advisory Opinion ("Proposed 

0pinion")l issued by the Standing Committee on the Unlicensed 

Practice of Law ("UPL Committee"), dated July 2 8 ,  1989. Towers 

Perrin submits this Supplemental Statement in further support 

of the arguments set forth in its joint brief submitted with 

William M. Mercer-Meidinger-Hansen, Inc. ("Mercer"). Towers 

Perrin incorportes herein by reference the Issue Presented and 

1 A copy of the Proposed Opinion is attached hereto as 
Appendix 1. 



Summary of the Proposed Opinion as presented in its joint brief 

with Mercer. 

As set forth in that brief, serious legal issues 

surround the adoption of the Proposed Opinion. 

Supplemental Statement provides additional support for 

Petitioners' arguments in the form of an explication of the 

standards employed by Towers Perrin on a daily basis that may 

prove useful in the Court's deliberations. This supplemental 

information is particularly useful as the Record is devoid of 

testimony by a representative of a national benefits consulting 

f irm. 

This 

SUMMARY OF ARGUMENT 

Towers Perrin believes that the Proposed Opinion goes 

well beyond the Court's decision in The Florida Bar v. Turner, 

355 So.2d 766  (Fla. 1978), and fails to recognize the important 

role that nonlawyers play in the design and administration of 

employee benefit plans. 

recognize the changes in the employee benefit area, the goals 

of the federal government in encouraging the private provision 

of employee benefits, and the federal regulatory guidelines 

already in place. 

The Proposed Opinion also fails to 
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ARGUMENT 

THE ABA OPINION PROVIDES THE PROPER BALANCE TO 
PROTECT THE PUBLIC INTEREST. 

In May of 1977, the American Bar Association's 

Standing Committee on the Unauthorized Practice of Law issued 

Informative Opinion A of 1977 concerning pension, 

profit-sharing and other compensation arrangements. 

Opinion revised a 1961 opinion to reflect increased activity in 

the employee benefit area following passage of the Employee 

Retirement Income Security Act of 1974 ("ERISA"). 

The ABA 

The ABA Opinion is based on Canon 3 of the ABA Code of 

Professional Responsibility and sets forth the Standing 

Committee's interpretation of professional guidelines in a 

series of areas of concern to Towers Perrin. 

Towers Perrin has adopted a specific set of guidelines under 

Accordingly, 

its official Policies, Procedures and Guidelines Manual for its 

managers. 

Under these guidelines, Towers Perrin instructs all 

its consultants not to represent themselves as lawyers or act 

as substitutes for lawyers by offering to perform legal 

services such as final legal drafting, representing employers 

in court or before government agencies (except to the extent 

permitted to practice before the IRS), or interpreting 

2 A copy of the ABA Opinion is attached hereto as 
Appendix 2. The ABA Opinion, although issued as "final" 
by the Standing Committee on May 1, 1977, was not 
submitted to or approved by the ABA House of Delegates, 
as is customary for such opinions. 

- 3 -  



statutes, regulations or rulings. The consultants may, of 

course, offer actuarial, plan design and plan administration 

consulting services, and help a client's legal counsel draft 

documents or prepare legal filings. When a Towers Perrin 

consultant is assisting with the preparation of legal 

documents, the materials are addressed to the attorney or the 

client's inside counsel. In some cases, counsel will ask 

Towers Perrin to draft summaries of key plan provisions and/or 

initial drafts of appropriate documents. Such items are 

labeled clearly: "Draft for Review of Counsel." 

The Towers Perrin manual goes on to explain that if a 

consultant is asked to represent the client before the IRS or 

other government agencies and the possibility exists that 

Towers Perrin could become involved in matters of a legal 

nature, the consultant should make certain the client's 

attorney is at the meeting. It should be noted, however, that 

in addition to lawyers and certified public accounts, who are 

authorized to practice before the IRS on all tax matters, 

enrolled actuaries may practice before the IRS with respect to: 

0 401 (qualifications of employee plans), 

0 403(a) (relating to whether an annuity 
plan meets the requirements of section 
404(a)(2)), 

0 404 (deductibility of employer 
contributions), 

0 405 (qualification of bond purchase plans), 

0 412 (funding requirements for certain 
employee plans), 

- 4 -  



413 (application of qualification 
requirements to collectively bargained 
plans and to plans maintained by more than 
one employer, 

414 (containing definitions and special 
rules relating to the employee plan area), 

4971 (relating to excise taxes payable as 
a result of an accumulated funding 
deficiency under section 412), 

6057 (annual registration plans), 

6058 (information required in connection 
with certain plans of deferred 
compensation), 

6059 (periodic report of actuary), 

6652(e) (failure to file annual 
registration and other notifications by 
pension plan), 

6652(f) (failure to file information 
required in connection with certain plans 
of deferred compensation), and 

6692 (failure to file actuarial report). 

Towers Perrin believes that under the ABA Opinion, it 

may advise employers with respect to the various types of 

employee benefit plans that are available, which employees 

should contribute, retirement dates, death benefits, funding 

and other factors of a financial and economic nature. Towers 

Perrin, however, maintains that under this same standard, it 

should not: 

0 advise an employer with respect to 
fiduciary obligations created by the plan, 

0 undertake to resolve legal issues with 
respect to the employer's specific 
circumstances, 
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0 offer an opinion on or interpretation of 
the leqal consequences of existing trust 
instruments, contracts or other agreements, 

advise the employer on the specific leqal 
consequences of financial transactions, 
forms of property ownership, etc., 

provide legal memoranda for the employer. 

Obviously, it is difficult to draw precise boundaries 

for each profession's proper sphere of activity. 

interest is best served if each profession recognizes the 

unique capabilities of each of the other professions involved 

in our service areas, each member of each profession uses good 

judgment in not arrogating to himself authorities or 

responsibilities which are beyond his own profession's 

acknowledged area of competence, and all professionals promote 

full cooperation among the professions on behalf of their 

The public 

clients. 

CONCLUSION 

Towers Perrin respectfully requests that this Court 

In the alternative, this issue reject the Proposed Opinion. 

should be sent to a special ad hoc committee to study the 

matter further and make recommendations to the Court. 

WILLKIE FARR SC GALLCGHER 

(A member of the firm)L/ 

Ellen A. Hennessy 
William T. Garcia 
(Fla. Bar No. 0454672) 
1155 21st Street, N.W. 
Washington, DC 20036-3302 
(202) 328-8000 

- 6 -  



5129L 

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing SUPPLEMENTAL 

STATEMENT OF TOWERS PERRIN FORSTER & CROSBY, INC. has been 

furnished to the following attorneys of record by U.S. Mail, 

first class postage prepaid, this 2d day of October, 1989. 

Name, Address, Phone No. 

Lori S. Holcomb 
Mary Ellen Bateman 
Joseph R. Boyd 
The Florida Bar 
650 Apalachee Parkway 
Tallahassee, Florida 32399-2300 
904-561-5839 

Robert F. Hudson, Jr. 
701 Brickell Avenue 
Suite 1600 
Miami, Florida 33131 
305-789-8900 

Leslie J. Barnett 
100 Twiggs Street 
Sixth Floor 
Tampa, Florida 33602-4312 
813-223-5551 

J. Robert McClure, Jr. 
Carlton, Fields, et al. 
401 First Florida Bank Building 
Post Office Drawer 190 
Tallahassee, Florida 32302 
904-224-1585 

Richard E. Brodsky 
Paul, Landy, Beiley & Harper, P.A. 
Atico Financial Center Penthouse 
200 Southeast First Street 
Miami, Florida 33131 
305-358-9300 

Party Representing 

Standing Committee on 
Unlicensed Practice of Law 

Tax Section of The Florida 
Bar 

Tax Section of The Florida 
Bar 

Florida Association of Life 
Underwriters, National 
Association of Life 
Underwriters, Association of 
Advanced Life Underwriters 

Peat Marwick, Ernst & Young, 
Price Waterhouse 



r 5129L 

Herschel E. Sparks, Jr. 
Hughes, Hubbard & Reed 
801 Brickell Avenue, Suite 1100 
Miami, Florida 33131 
305-358-1666 

. . 

Stephen S. Cowen 
Steptoe & Johnson 
Inc. 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
202-429-3000 

Coopers & Lybrand 

Association of Private 
Pension & Welfare Plans, 

Michael J. Dewberry Frank L. Jones Insurance 
Rogers, Towers, Bailey, Jones & Gay 
1300 Gulf Life Drive 
Jacksonville, Florida 32207 

American Council of Life 

904-398-3911 

J. Thomas Cardwell 
Virginia B. Townes 
Akerman, Senterfitt & Eidson 
Post Office Box 231 
Orlando, Florida 32802 
407- 843-7860 

Kenneth R. Hart 
Timothy B. Elliott 
Ausley, McMullen, et al. 
Post Office Box 391 
Tallahassee, Florida 32302 
904-224-9115 

Chester J. Salkind 
2029 K Street, N.w. 
Fourth Floor 
Washington, D.C. 20006 
202-659-3260 

Sharon Lee Johnson 
1570 Madruga Avenue 
Fourth Floor 
Coral Gables, Florida 33146 
305-665-9927 

James T. Comer, I11 
Nan Underhill 
Post Office Box 21643 
Tampa, Florida 33622-1643 
813-289-1904 

Florida Bankers Association 

Florida Institute of CPAs 

American Society of 
Pension Actuaries 

Wolper Ross Ingham & Co. 

J. T. Comer & Associates, 
Inca 

- 2 -  



8 5129L 

Joseph Kattan 
Federal Trade Commission 
Bureau of Competition 
Washington, D.C. 20580 
202-326-3134 

Federal Trade Commission 

-~ 

Charles E. Ginsberg 
Post Office Box 926 
Newburyport, Massachusetts 01950 

Alexander b Alexander 
Consulting Group, Inc. 

508-465-5374 

C. Lawrence Connoly, I11 
100 Half Day Road 
Lincolnshire, Illinois 60015 

Hewitt Associates 

312-295-5000 

Richard N. Carpenter 
Touche Ross b Co. 

Touche Ross b Co. 

Suite 1101 
501 East Kennedy Boulevard 
Tampa, Florida 33602-4990 
813z223-9766 

Attorney \ 

- 3 -  


