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PRELIMINARY STATEMENT 

In this brief, Petitioners, Cross-Respondents, will be 

referred to as Plaintiffs, councilmen or by name. The 

Respondent, Cross-Petitioners, who was the Defendant in trial 

court, will be referred to as the City, the Defendant or the 

Respondent. 

0 

Citations to the original record on appeal will be made the 

letter "R" and the appropriate page number. 

STATEMENT OF THE CASE 

This is an appeal from an order of the First District Court 

of Appeal which denied Plaintiff/councilmen an attorney fee for 

having successfully defended themselves in a recall action. This 

interpretation conflicts with case law interpretation of other 

district courts, as well as a 1989 attorney-general opinion. 

Further, Plaintiffs contest that portion of the 1st DCA's 

0 

judgment which denied attorney fees based on the "frivolous 

defense statute", and failed to award appellate attorney fees to 

the Plaintiffs at the appellate level. 

STATEMENT OF THE FACTS 

Plaintiffs Thornber and Franklin were elected to the City 

Council of Fort Walton Beach, Florida in 1981, as was a new mayor 

Bagley. Plaintiff Grant was a sitting member having been elected 

in 1979 (R 1072- R 1096). Plaintiffs had run on a "reform" and 

"clean-up city politics" campaign (R 1129). The mayor put on a 
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coffee at her home prior to having being sworn and before 

Plaintiffs were sworn into office. (R 1121). Plaintiff Grant did 

not attend the coffee ( R  1098). At the first meeting of the 

newly constituted City Council in July, 1981, Plaintiff Grant 

made a motion at this properly noticed public meeting. He moved 

that the City Council vote upon discharging the city manager (R 

1098) and to appoint the newly elected mayor as city manager pro 

tem (R 1100). Plaintiffs Thornber, Franklin and Grant voted for 

this motion at this public meeting following lengthy and vigorous 

debate, and the record is unrebutted that this vote was in their 

official legislative capacity (R 1063, 1098, 1273). 

Some days later, Mayor Bagley (acting as city manager pro 

tem) discharged the Chief of Police Thomas B. Ray (R 1128). 

There is no evidence that this was anything but an official act 

by the mayor in her official capacity and no evidence that 

Plaintiffs participated in or influenced this decision (R 1063- 

1273) . 
Supporters of Chief Thomas Ray and/or Chief Ray filed a 

recall action vs. Plaintiffs, a declaratory action to void the 

City Councils' actions (Wilson v City of Fort Walton Beach 81- 

1411 Okaloosa County), one administrative action, one circuit 

court action vs. the City Attorney (Chesser v Ray 425 So2d 92 

lDCA 1983) and a Federal 1983 action vs. the City of Fort Walton 

Beach, Mayor Bagley as mayor ar.d individually, and vs. Plaintiffs 

Thornber, Franklin and Grant officially and individually (PCA 81- 

521 ND FL 1981). 
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Plaintiff/councilmen prevailed in every action filed by 

Chief Ray or his supporters as follows: 

(1) The illegal recall was permanently enjoined in an 

injunctive action (Thornber v. Evans (81-1532 Circuit Court 

Okaloosa County 1981). 

(2) Plaintiff Wilson voluntarily dismissed. August 27, 1981 

(Wilson supra) 

(3) The administrative appeal of Ray was denied on July 14, 

1981. 

(4) Chief Ray's declaratory action Ray v. Chesser (82-91 

Circuit Court of Okaloosa County) found for Ray and was reversed 

in Chesser supra by the 1DCA. 

(5) Ray v. Bagley, et a1 supra (Fed 1983 action) 

a. After being fired by Mayor Bagley, Chief Ray sued 

the City of Fort Walton Beach, Mayor Bagley and the Plaintiffs 

Thornber, Franklin and Grant as councilmen and individually on or 

about July 22, 1981. 

b. Plaintiff Grant and another sitting city council 

member were defeated in the 1983 elections and three persons who 

were active in the recall against the Plaintiffs were elected. 

In November, 1983, Attorney Michael Chesser (Defendant's Exhibit 

B, p 196 R 624, 625) advised Federal District Court Judge that he 

was no longer counsel for the City. The present counsel for the 

City of Fort Walton Beach came aboard in January, 1984. All of 

the legal or administrative actions except Ray v. The City of 
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F o r t  Walton Beach had been  r e s o l v e d  i n  f a v o r  of  t h e  P l a i n t i f f  

counc i lmen  o r  t h e  C i t y  of  F o r t  Walton Beach a t  t h i s  time. 

c .  The P l a i n t i f f  Thomas B. Ray moved f o r  v o l u n t a r y  

d i s m i s s a l  of  Ray ( P C A  81-521) ( D e f e n d a n t ' s  E x h i b i t  B ,  p 220-221, 

R 648-649) on May 30, 1984. T h i s  mot ion  p rayed  f o r  d i s m i s s a l  of 

t h e  c a u s e  by Ray v. Mayor Bagley.  A t t a c h e d  t o  t h e  mo t ion  was a 

"STIPULATION AND AGREEMENT" which had no s p e c i f i c  d a t e  i n  May, 

1984 ( b u t  which was d a t e d  May 2 ,  1984 i n  a l a t e r  f i l i n g ) .  

(1) T h i s  s t i p u l a t i o n  was s i g n e d  on b e h a l f  of  t h e  

C i t y  of  F o r t  Walton Beach by C.S. Ingram ( C i t y  Manager) and James 

E.  Moore a s  C i t y  A t t o r n e y ,  and by Chief  Thomas B. Ray and Mayor 

Bagley .  The s t i p u l a t i o n  r e l e a s e d  Mayor Bagley  and t h e  C i t y  of  

F o r t  Walton Beach w i t h  p r e j u d i c e ,  b u t  s p e c i f i c a l l y  n o t e d  on p 

297,  298 t h a t  t h e  ag reemen t  would n o t  a p p l y  t o  "any  o t h e r  

i n d i v i d u a l  d e f e n d a n t ,  o t h e r  t h a n  t h e  C i t y  and an u n d e r s i g n e d  

d e f e n d a n t  . . . s i c  (The C i t y  of  F o r t  Walton Beach and Mayor 

0 

B a g l e y ) .  See a l s o  D e f e n d a n t ' s  E x h i b i t  8, p 340 G-M, R 768-774. . 
. d i s m i s s  Bagley.  

( 2 )  P l a i n t i f f s  T h o r n b e r ,  F r a n k l i n  and G r a n t  

o b j e c t e d  t o  t h i s  s e t t l e m e n t  by t h e  C i t y  A t t o r n e y  Moore and Ch ie f  

Thomas Ray ( R  1 1 1 4 ,  1 1 1 5 ) ,  s i n c e  t h e y  had o n l y  a c t e d  i n  t h e i r  

l e g i s l a t i v e  c a p a c i t y  i n  v o t i n g  t o  a p p o i n t  Bagley  a s  mayor and 

i n s i s t e d  a l l  of  t h e i r  a c t s  were n o t  a c t i o n a b l e ,  and d i s a g r e e d  

t h a t  t h e  C i t y  a t t o r n e y  c o u l d  a c t  a g a i n s t  t h e i r  i n t e r e s t .  

d .  On J u n e ,  1, 1984,  F e d e r a l  D i s t r i c t  Judge Pau l  i s s u e d  

a s u r p r i s e  o r d e r  d i s m i s s i n g  n o t  o n l y  t h e  C i t y  of F o r t  Walton 
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Beach and Mayor Bagley, but also Councilmen Thornber, Franklin 

and Grant in their official capacities, Defendant's Exhibit B, p 
0 

327- 335.  (R 749- 758)  

e. On August 21,  1984,  Federal District Judge Paul 

further clarified his ORDER granting Thomas B. Ray's motion for 

voluntary dismissal of the City and dismissed Thornber, Franklin 

and Grant in their official capacity, Defendant's Exhibit B, p 

340. (R 7 6 1 )  

f. That on July 13 ,  1984 ,  that Chief Thomas B. Ray 

filed a STIPULATION AND AGREEMENT dismissing Plaintiff councilmen 

Thornber, Franklin and Grant individually with prejudice . . . 
(Defendant's Exhibit B, p 340 A-M, R 762- 767)  and which preserved 

the councilmen's rights to pursue an attorney fee vs. the City of 

Fort Walton Beach for "any litigation they have participated in". 

g. That Plaintiff Thornber, Franklin and Grant 

requested an attorney fee from the City of Fort Walton Beach in 

May, 1 9 8 4 ,  but the City refused to pay (R 1 0 9 2 ) .  Plaintiff 

Thornber, Franklin and Grant filed a complaint on June 14 ,  1 9 8 4  

seeking attorney fees for representation in their official and 

individual capacities (R 1-6, 14- 29)  alleging the City failed or 

refused to represent them in any of these actions since the City 

attorney declared a conflict (R 1 0 7 3 ) .  On September 17 ,  1984 ,  

Plaintiffs Thornber, Franklin and Grant filed an amended six 

count complaint seeking attorney fees for all legal actions 

supra, and an attorney fee for having to sue for a fee. 

0 
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The Plaintiffs Thornber, et a1 alleged that the City had 

refused to represent them because of a "conflict of interest" (R 

14-29) based on the allegations of misconduct and violation of 

the Sunshine Law by the Recall Committee and the other multiple 

actions filed against them. All councilmen testified (R 1073, 

R 1097, R 1119) that the City Attorney Chesser had advised they 

needed private counsel. 

In count I, the councilmen requested reimbursement of 

attorney's fees incurred in defending a declaratory judgment 

action filed against the City by Joseph Wilson, a taxpayer and 

resident of the City. The councilmen alleged that they had to 

give depositions in Wilson, in which they testified that former 

City Attorney Walter Smith had advised them that their presence 

0 at the private meeting would not violate the Sunshine Law. In 

Count 11, the councilmen requested reimbursement of fees and 

costs in bringing an action to enjoin recall petitions filed by 

citizens who sought removal of the councilmen from public office 

on the basis of their alleged misconduct. The councilmen alleged 

that the attempted recalls had no basis in law or fact; that the 

petitions accused them of both civil and criminal misconduct 

which, if successful, would have laid a judicial predicate for 

money damages against the councilmen and City, thus they were 

required to file the suit for injunctive relief. 

In Count 111, the councilmen alleged that it was necessary 

for them to retain legal counsel to represent them in an 

administrative hearing on a grievance filed by Ray. In Count Iv, 
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t h e  counci lmen r e q u e s t e d  re imbursement  of  a t t o r n e y ' s  f ees  

i n c u r r e d  i n  d e f e n d i n g  a f e d e r a l  c i v i l  r i g h t s  a c t i o n  f i l e d  by Ray 

a g a i n s t  t h e  C i t y ,  Mayor Bag ley ,  and t h e  C i t y  C o u n c i l  i n  t h e i r  

o f f i c i a l  and i n d i v i d u a l  c a p a c i t i e s .  I n  Count v ,  t h e  counci lmen 

a l l e g e d  t h a t  i t  was n e c e s s a r y  f o r  them t o  r e t a i n  l e g a l  c o u n s e l  t o  

m o n i t o r  a d e c l a r a t o r y  judgment  a c t i o n  f i l e d  by Ray i n  c i r c u i t  

c o u r t .  The  counci lmen a l l e g e d  t h a t  i f  Ray had been success fu l  i n  

h i s  d e c l a r a t o r y  judgment  a c t i o n ,  t h e  counci lmen would have  been 

s u b j e c t  t o  t h e  claim o f  i n t e r f e r e n c e  w i t h  h i s  employment. 

F i n a l l y ,  i n  Count V I ,  t h e  counci lmen r e q u e s t e d  re imbursement  of  

a t t o r n e y ' s  fees  i n  t h e  p r e s e n t  a c t i o n .  

I n  J a n u a r y ,  1985 ,  J u d g e  G .  Robe r t  Ba r ron  g r a n t e d  t h e  C i t y ' s  

mot ion  t o  d i s m i s s  Counts  1 1 - V I  f o r  f a i l u r e  t o  s t a t e  a c a u s e  of  

a c t i o n  upon w h i c h  r e l i e f  c o u l d  be g r a n t e d .  S t r i c t l y  c o n s t r u i n g  

s e c t i o n  111 .07 ,  t h e  i r i a l  c o u r t  found t h a t  t h e  s t a t u t e  

c o n t e m p l a t e d  o n l y  re imbursement  of  a t t o r n e y ' s  f ees  f o r  p a r t y-  

0 

d e f e n d a n t s ,  and p r o h i b i t e d  t h e  payment of  a t t o r n e y ' s  f e e s  on 

b e h a l f  o f  p u b l i c  o f f i c i a l s  who i n i t i a t e d  l i t i g a t i o n ,  (Count  11). 

The c o u r t  a l s o  found t h a t  t h e  counc i lmen  were n o t  l e g a l l y  

r e q u i r e d  t o  de fend  t h e  g r i e v a n c e  p e t i t i o n  f i l e d  by Thomas Ray, 

(Count  111), and Ray ' s  a c t i o n  i n  c i r c u i t  c o u r t  a g a i n s t  t h e  C i t y  

A t t o r n e y  (Count  V ) .  I n  d i s m i s s i n g  Count IV, t h e  c o u r t  g r a n t e d  

l e a v e  t o  amend t h e  c o u n t  t o  a l l e g e  t h a t  t h e  counc i lmen  had 

r e q u e s t e d  t h e  C i t y  t o  p r o v i d e  an a t t o r n e y  f o r  t h e i r  d e f e n s e  i n  

t h e  f e d e r a l  l a w s u i t ,  and t h a t  t h e  reques t  had been  d e n i e d .  

F i n a l l y ,  t h e  c o u r t  found t h a t  s e c t i o n  111.07 d i d  n o t  c o n t e m p l a t e  

10 



reimbursement of attorney's fees for filing the present lawsuit 

(Count VI). In a subsequent order, the trial court found that 

the City had never moved to dismiss Count I of the amended 

complaint, and that the councilmen had successfully amended Count 

IV, so that dismissal of that count was void. The councilmen's 

appeal of the dismissal of Counts 11, 111 and v was dismissed by 
the 1st DCA as untimely. 

In June, 1985, the City filed its answer to the amended 

complaint, generally denying the allegations in Count I, and 

asserting as an affirmative defense that the councilmen were not 

named as party defendants in Wilson v City of Fort Walton Beach 

and did not intervene in the lawsuit, so that they were not 

entitled to an award under section 111.07. As to Count IV, the 

City admitted that Thomas Ray had filed a civil rights lawsuit in 

federal court against the City, the Mayor and the City Council, 
0 

but otherwise denied its liability for reimbursement of 

attorney's fees under section 111.07, and asserted as an 

affirmative defense that it had provided an attorney for the 

councilmen in the federal lawsuit. 

In September, 1985, the trial court entered an order 

granting the City's motion for summary judgment as to Count I, 

finding that a genuine issue of material fact did not exist as to 

the councilmen's request for reimbursement of attorney's fees 

relating to Wilson v City of Fort Walton Beach, in that the 

councilmen were never named as individual defendants in that 

action. However, the trial court denied the motion for summary 
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judgment  a s  t o  Count Iv ,  f i n d i n g  t h a t  t h e r e  was a g e n u i n e  i s s u e  

o f  m a t e r i a l  f a c t  a s  t o  r e p r e s e n t a t i o n  of  t h e  counci lmen i n  b o t h  

t h e i r  o f f i c i a l  and i n d i v i d u a l  c a p a c i t i e s  i n  t h e  f e d e r a l  l a w s u i t .  

0 

( R  193- 195) 

I n  F e b r u a r y ,  1987 ,  t h e  c a s e  proceeded  t o  t r i a l  b e f o r e  Judge 

Erwin F l e e t  on Count I V  of  t h e  amended c o m p l a i n t .  Councilwoman 

Thornber  t e s t i f i e d  t h a t  a f t e r  s h e  was e l e c t e d ,  b u t  b e f o r e  s h e  was 

sworn i n t o  o f f i c e ,  s h e  had a t t e n d e d  t h e  mee t ing  a t  Mayor B a g l e y ' s  

home. The t r i a l  j u d g e  a sked  h e r  whether  t h e  proposed  r e s o l u t i o n s  

were d i s c u s s e d  a t  t h e  m e e t i n g .  Thornber  r e p l i e d  t h a t  t h e y  had 

d i s c u s s e d  f i r i n g  P o l i c e  Chief  Ray and C i t y  Manager Walker .  

Thornber  a l s o  t e s t i f i e d  t h a t  s h e  gave  a d e p o s i t i o n  i n  Wi lson  v 

C i t y  of  F o r t  Walton Beach,  and t h a t  h e r  a t t o r n e y ,  George Day, 

0 r e p r e s e n t e d  h e r  a t  t h a t  d e p o s i t i o n .  She s t a t e d  t h a t  C i t y  

A t t o r n e y  Chesse r  had a d v i s e d  h e r  t h a t  he  c o u l d  n o t  r e p r e s e n t  h e r  

i n  t h e  f e d e r a l  l a w s u i t  due  t o  t h e  c o n f l i c t  of  i n t e r e s t  and t h a t  

h e  had t o l d  h e r  t o  r e t a i n  a p r i v a t e  a t t o r n e y  t o  r e p r e s e n t  h e r  i n  

b o t h  h e r  i n d i v i d u a l  and o f f i c i a l  c a p a c i t i e s .  She s t a t e d  t h a t  Day 

f i l e d  a n  answer  and mot ion  t o  d i s m i s s  i n  t h e  f e d e r a l  c a s e  on h e r  

b e h a l f  i n  b o t h  h e r  c a p a c i t i e s .  I t  was h e r  u n d e r s t a n d i n g  t h a t  t h e  

C i t y  would be u l t i m a t e l y  r e s p o n s i b l e  f o r  pay ing  h i s  f e e s .  (R 

1073- 1074, 1087)  

Councilman G r a n t  t e s t i f i e d  t h a t  he  had two o r  t h r e e  

c o n v e r s a t i o n s  w i t h  C i t y  A t t o r n e y  C h e s s e r ,  who a d v i s e d  him t h a t  he  

s h o u l d  a l s o  r e t a i n  p r i v a t e  r e p r e s e n t a t i o n  i n  b o t h  c a p a c i t i e s  i n  

t h e  f e d e r a l  l a w s u i t .  G r a n t  a l s o  h i r e d  Day, b u t  he n e v e r  a g r e e d  
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to pay the attorney any fees because it was his understanding 

that the City was obligated. To the trial judge's inquiries 

about the meeting at Bagley's home, Grant replied that he had not 

attended that meeting and that he never discussed any proposed 

resolutions with his fellow councilmen before the public meeting. 

(R 1098) 

Councilman Franklin testified that Michael Chesser had 

represented him at a deposition in the Wilson case before he 

became City Attorney. Chesser advised Franklin to seek private 

counsel, suggesting Day. Franklin also testified that he never 

had an attorney/client relationship with Chesser in the federal 

lawsuit. To the judge's inquiries about the private meeting at 

Bagley's home, Franklin responded that it was a social function 

0 for coffee at which he, Bagley, Thornber and Bagley's private 

attorney, a Mr. Chandler from Washington, discussed the general 

state of the city and whether to retain City Manager Walker, but 

that no decision was reached. Franklin testified that prior to 

the public meeting on July 6, 1981, he had met with Chandler and 

former City Attorney Mead to discuss the chronological order of 

the proposed resolutions, which were drafted by Mead. Franklin 

stated that his decision to vote for Walker's dismissal was made 

45 minutes before the public meeting. (R 1128) All three 

Plaintiff councilmen testified that they voted at a scheduled 

public city council meeting after vigorous debate. (R 1076-1077, 

1098, 1119-1120). 
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C i t y  A t t o r n e y  C h e s s e r  t e s t i f i e d  by d e p o s i t i o n  t h a t  he  

r e p r e s e n t e d  t h e  counci lmen i n  t h e i r  o f f i c i a l  c a p a c i t i e s  and t h a t  

a t t o r n e y  Day r e p r e s e n t e d  them i n d i v i d u a l l y  i n  t h e  f e d e r a l  

l a w s u i t .  H e  s t a t e d  t h a t  Mayor Bagley  was r e p r e s e n t e d  i n  h e r  

i n d i v i d u a l  c a p a c i t y  by a p r i v a t e  a t t o r n e y ,  and t h a t  Councilman 

Baughman a l s o  had an  a t t o r n e y  t o  r e p r e s e n t  him i n  h i s  i n d i v i d u a l  

c a p a c i t y  i n  t h e  f e d e r a l  l a w s u i t .  ( R  1145)  

A f t e r  t h e  counci lmen r e s t e d  t h e i r  c a s e  on t h e  i s s u e  of 

l i a b i l i t y ,  t h e  C i t y  moved f o r  a d i r e c t e d  v e r d i c t ,  a r g u i n g  t h a t  i t  

was n o t  l i a b l e  f o r  t h e  a t t o r n e y ' s  f e e s  i n  t h e  f e d e r a l  l a w s u i t  

b e c a u s e  fo rmer  C i t y  A t t o r n e y  C h e s s e r  had r e p r e s e n t e d  t h e  

counci lmen i n  t h e i r  o f f i c i a l  c a p a c i t i e s .  The t r i a l  c o u r t  d e n i e d  

t h e  m o t i o n ,  s t a t i n g  t h a t  " t h e  r e c o r d  b e f o r e  t h e  c o u r t  r i g h t  now 

shows v e r y  e m p h a t i c a l l y  t h a t  he  ( C h e s s e r )  neve r  unde r took  t o  

r e p r e s e n t  them ( t h e  counc i lmen)  i n  t h e i r  o f f i c i a l  o r  i n d i v i d u a l  

c a p a c i t y " .  ( R  1153- 1154) .  T h e  C i t y  was u n a b l e  t o  show t h e  t r i a l  

c o u r t  t h a t  Chesse r  f i l e d  a p l e a d i n g  on b e h a l f  of  t h e  counci lmen 

i n  t h e i r  o f f i c i a l  c a p a c i t i e s .  I n  f a c t ,  t h e  p l e a d i n g s  from t h e  

c i v i l  r i g h t s  l a w s u i t  shows t h a t  C h e s s e r  had f i l e d  a mot ion  f o r  

e x t e n s i o n  of  time t o  f i l e  an answer  on b e h a l f  of Bagley  and t h e  

C i t y ;  t h a t  Day had f i l e d  an answer  and a mot ion  t o  d i s m i s s  on 

b e h a l f  o f  counci lmen Thornbe r ,  F r a n k l i n  and G r a n t  i n  t h e i r  

i n d i v i d u a l  and o f f i c i a l  c a p a c i t i e s ;  a n d ,  t h a t  C h e s s e r  had 

e v e n t u a l l y  f i l e d  an  answer  on b e h a l f  of t h e  C i t y  o n l y .  

A f t e r  t h e  C i t y  r e s t e d  i t s  case,  t h e  counci lmen p r e s e n t e d  

e v i d e n c e  on t h e  amount o f  a r e a s o n a b l e  a t t o r n e y ' s  f e e .  George 
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Day t e s t i f i e d  t o  t h e  h o u r s  he expended and r a t e s  a t  which he 

b i l l e d  h i s  c l i e n t s .  E x p e r t  w i t n e s s ,  a t t o r n e y  P a t  Maney, 

t e s t i f i e d  t h a t  t h e  h o u r s  and r a t e s  b i l l e d  were r e a s o n a b l e ,  and 

t h a t  a p p l y i n g  Rowe, a r e a s o n a b l e  f e e  f o r  t h e  s e r v i c e s  was 

$35,000.00,  which d i d  n o t  i n c l u d e  i n t e r e s t .  ( R  1268,  1269)  

A t t o r n e y  S tephen  S. Poche'  t e s t i f i e d  ( R  1248-49) a s  t o  t h e  

r e a s o n a b l e n e s s  of  t h e  a t t o r n e y  f e e  h o u r s  and r a t e  would t o t a l  

$25,000.00 and t h a t  P l a i n t i f f  T h o r n b e r ' s  c o u n s e l  was e n t i t l e d  t o  

enhancement  under  Rowe t o  $40,000.00. T h i s  t e s t i m o n y  ( R  1251)  

was n o t  o b j e c t e d  t o  n o r  was i t  c h a l l e n g e d  by t h e  C i t y .  

A t t o r n e y  George E .  Day t e s t i f i e d  ( R  1235)  t o  t h e  

r e a s o n a b l e n e s s  of  t h e  f e e  and h o u r s .  

The re  was no r e b u t t a l  t e s t i m o n y  by t h e  C i t y  t o  a l o d e s t a r  of  

0 $24,000.00 - $25,000.00 f o r  P l a i n t i f f ' s  f e e  o r  t h a t  p l a i n t i f f s  

were due  an enhancement  under  t h e  Rowe s t a n d a r d .  

T h e r e  was no e v i d e n c e  i n  t h e  r e c o r d  t h a t  t h e  C i t y  had e v e r  

r e p r e s e n t e d  t h e  P l a i n t i f f  counci lmen i n d i v i d u a l l y  i n  t h e  Ray v 

C i t y  c a s e ,  and t h e  c o u r t  n o t e d  t h a t  t h e  u n r e b u t t e d  t e s t i m o n y  of 

P l a i n t i f f s  T h o r n b e r ,  e t  a 1  d e n i e d  an a t t o r n e y / c l i e n t  r e l a t i o n s h i p  

w i t h  t h e  c i t y  a t t o r n e y  i n  t h e i r  o f f i c i a l  c a p a c i t y .  F u r t h e r ,  a l l  

o f  t h e  p l e a d i n g s  f i l e d  on b e h a l f  of  P l a i n t i f f s  T h o r n b e r ,  e t  a 1  

were done  by t h e i r  p r i v a t e  c o u n s e l ,  w h i l e  t h e  c i t y  a t t o r n e y  

responded  f o r  t h e  C i t y  i n  i t s  c a p a c i t y .  ( R  1152-1155) The t r i a l  

c o u r t  s p e c i f i c a l l y  n o t e d  t h a t  a l l  of  t h e  Ray v C i t y  p l e a d i n g s  

were f i l e d  by P l a i n t i f f ' s  c o u n s e l  on b e h a l f  of  t h e  counci lmen and 

t h a t  t h e  c i t y  a t t o r n e y  responded  o n l y  f o r  t h e  C i t y .  

0 
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In October, 1987, the trial court entered final judgment, 

finding that councilmen Thornber and Franklin had violated the 
0 

Sunshine Law by participating in the "secret" meeting at Mayor 

Bagley's house, citing Tolar v School Board of Liberty County, 

398 So2d 427 (Fla 1981), and that as a result, they had acted in 

bad faith under section 111.07 and were therefore not entitled to 

attorney's fees for their defense of the federal lawsuit. The 

court awarded reimbursement of fees to Councilman Grant, who was 

not present at the "secret" meeting. The court also determined 

that the City had not asserted a frivolous defense in the present 

case and therefore the councilmen were not entitled to attorney's 

fees under section 57.105, F.S. (Supp.1986). (R 249) 

Councilmen Franklin and Thornber filed a motion for 

rehearing, alleging that they were surprised by part of the 

court's ruling. They attached affidavits which alleged that at 

the time of the "secret" meeting, they were advised by former 

City Attorney Walter Smith that the meeting was not a Sunshine 

Law violation. The City responded by filing a motion to strike 

the motion for rehearing. Councilmen Franklin and Thornber then 

filed a motion to amend the motion for rehearing, alleging that 

the Sunshine Law violation was neither pled nor tried by the 

parties' consent and that, in any event, the trial court had 

misapplied Tolar. The trial court denied the City's motion to 

strike and granted the councilmen's motion to amend the motion 

for rehearing, but subsequently denied the motion for rehearing. 
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The councilmen then filed a motion to amend the order denying 

their motion for rehearing, which the trial court also denied. 
a 

The City filed a notice of appeal, from that portion of the 

final judgment awarding fees to Councilman Grant (Case No. 87- 

1 9 0 0 ) .  Councilmen Thornber, Franklin and Grant filed a two-part 

notice of appeal (Case NO. 8 8- 9 9 ) .  In Part I, all three 

councilmen appealed the trial court's order dismissing Counts 11, 

I11 and V of their amended complaint. In Part 11, Councilmen 

Thornber and Franklin appealed the final judgment denying them 

reimbursement of attorney's fees pursuant to Counts I and IV of 

their amended complaint. A claim as to Count I is waived by 

Plaintiff Thornber, et a1 by the Plaintiffs in this brief. 
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SUMMARY OF THE ARGUMENT 

POINT ONE 

The i s s u e  on t h i s  p o i n t  o f  t h e  a rgument  is whether  o r  n o t  

t h e  1st DCA c o r r e c t l y  i n t e r p r e t e d  t h e  c a s e  l a w  and F.S. 111.07 

which a r o s e  from t h e  common law d o c t r i n e  t h a t  a l l o w s  p u b l i c  

o f f i c i a l s  r e a s o n a b l e  a t t o r n e y ' s  f e e s  a t  t h e  p u b l i c ' s  expense  f o r  

a c t i o n s  a r i s i n g  from t h e  pe r fo rmance  of  t h e i r  o f f i c i a l  d u t i e s .  

The p l a i n t i f f s  r e s p e c t f u l l y  s u b m i t  t h e  1st DCA e r r e d  i n  t h e  

a f o r e m e n t i o n e d  na r row i n t e r p r e t a t i o n  which r e s u l t e d  i n  a d e n i a l  

o f  t h e  p l a i n t i f f s '  a t t o r n e y  f e e s  under  Count I1 of  t h e i r  amended 

c o m p l a i n t  i n  t h e  t r i a l  c o u r t .  S e c t i o n  111 .07  F l a . S t a t .  (1981)  

r e c o g n i z e s  t h e  s u b j e c t  common l aw  d o c t r i n e  a s  d o e s  t h e  c a s e  law 

p r e s e n t e d  i n  s u p p o r t  of t h e  p l a i n t i f f s '  a rgument  on t h i s  p o i n t .  

0 T h e  1st DCA erred by p l a c i n g  p r e c e d e n t i a l  v a l u e  on f a c t u a l l y  

d i s t i n g u i s h a b l e  case law which h a s  l i t t l e  o r  no r e l a t i o n  t o  t h e  

i s s u e  o f  t h e  p u b l i c  o f f i c i a l s  e n t i t l e m e n t  t o  a t t o r n e y  f e e s  f o r  

a c t i o n s  a r i s i n g  from t h e  pe r fo rmance  of  t h e i r  o f f i c i a l  d u t i e s .  

P l a i n t i f f  a r g u e s  t h a t  Encompass l a c k s  p r e c e d e n t i a l  v a l u e  i n  t h i s  

c a s e .  P u r s u a n t  t o  t h e  a f o r e m e n t i o n e d  common law d o c t r i n e ,  t h e  

r e l e v a n t  c a s e  law and F.S. 111.07,  t h e  p l a i n t i f f s  a r e  e n t i t l e d  t o  

a t t o r n e y  f e e s  under  Count I1 of t h e i r  amended c o m p l a i n t  i n  t h e  

t r i a l  c o u r t .  

i a  






















































