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SUMMARY OF THE ARGUMENT 

The Fourth District's opinion is in express and direct 

conflict with Dukes v. Pinder, 211 So.2d 575 (Fla. 3d DCq 19681, 

cert. denied, 219 So.2d 700 (Fla. 1968) and the case upon which 

the Fourth District relied upon in its holding, Greensprinqs v. 

Calvera, 239 So.2d 264 (Fla. 1970) does not support its ruling. 

The Fourth District misconstrued Greensprinqs v. Calvera and 

additionally the opinion conflicts with Florida case law on the 

attractive nuisance doctrine and jury instructions thereon. Said 

Florida case law is from the Florida Supreme Court and the 

Second, Third, and Fourth District Courts of Appeal. 
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1 .  

ARGUMENT 

Petitioner, PHILIP MARTINELLO, as parent and next friend of 

CHRISTIAN MARTINELLO, a minor, Petitions the Supreme Court of 

Florida for discretionary review of the Fourth District Court of 

Appeal decision and opinion of June 28, 1989 which expressly and 

directly conflicts with a decision of the Third District Court of 

Appeal and the discussion of the legal basis for said opinion 

reveals conflicts with Florida Supreme Court decisions, as well 

as other Third District decisions, Fourth District decisions, and 

Second District decisions. 

The Fourth District Court of Appeal's opinion states within 

its four corners that it acknowledges that its decision conflicts 

with Dukes v. Pinder, 211 So.2d 575 (Fla. 3d DCA 19681, cert.denied. 

219 So.2d 700 (Fla. 1968). 

Additionally, the authority upon which the Fourth District 

based its decision -- Greensprings, Inc. v. Calvera, 239 So.2d 
264 (Fla. 1970) does not support its decision and it is respect- 

fully submitted that the Fourth District misconstrued Greensprinqs. 

Furthermore, there is no Florida case law which supports the 

Fourth District decision. 

In the first paragraph, on Page 3 of its opinion, the Fourth 

District holds that the attractive nuisance doctrine is inappli- 

cable where the defendant admits there is a duty and admits 

negligence because the status of the minor in the premises is no 

longer a relevant issue and that there would be no reason to 

instruct the jurors on principles of law (presumably attractive 

nuisance) that are not applicable to an invitee. 
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Based upon the aforementioned statement which is erroneously 

premised upon considering the minor Plaintiff an invitee, the 

Fourth District concluded: 

Where, as here, the doctrine of 
attractive nuisance is inapplicable 
principles of ordinary negligence, 
including comparative negligence apply. 

The erroneous, unsupported and conflicting rule of law or 

holding in the first paragraph of page 3 of the Fourth District's 

decision apparently is based upon an extrapolation from 

Greensprinqs v. Calvera, supra. 

As an analysis of Greensprings will reveal, said holding has 

no support from Greensprings. 

Greensprings held that the attractive nuissance doctrine was 

not applicable because the deceased minor was an invitee and not 

a trespasser. Nowhere in the Greensprinqs opinion is there a 

holding regarding the right of a Defendant to convert an attrac- 

tive nuisance claim into general principles of negligence. 

Nowhere in said opinion is there a discussion of the situation of 

where a Defendant admits to all but one element of the attractive 

nuisance doctrine, that the Court can give a standard jury charge 

on comparative negligence. 

Greensprings v. Calvera was succintly summarized in Nunnally 

v. Miami Herald Publishing Co., 266 So.2d 76 (Fla. 3d 19721, 

wherein it was stated that the attractive nuisance doctrine was 

inapplicable where the injured child was not a trespasser and 

that the rules of ordinary negligence were applicable. 

To the extent that Respondent and the Fourth District have 
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relied upon Greensprings, said reliance is in direct and express 

conflict with the Dukes v Pinder case, the only Florida case 

construing the narrow issue of whether a Defendant is entitled to 

standard jury charges on general principles of negligence, when 

the case is one of attractive nuisance. 

Dukes v. Pinder, supra, stands for the proposition that 

attractive nuisance case, the attractive nuisance jury instruc- 

tions must be charged to the jury and that the general negligence 

charges are not applicable. 

Minor Plaintiff CHRISTIAN MARTINELLO was an obvious 

trespasser on the house under construction by Respondent B & P 

USA, INC. He was most definitely not an invitee. There is no 

reference anywhere in the record that he was an invitee. 

Therefore, Greensprings, supra, does not support the Fourth 

District I s  opinion. 

The Fourth District's opinion also conflicts with Larnel 

Builders v. Martin, 110 So.2d 649 (Fla. 1959) regarding the 

inapplicability of contributory (comparative) negligence in an 

attractive nuisance case. Larnel Builders is cited in the com- 

ments to Florida Standard Jury Instruction 3.2d. 

The Fourth District's opinion also conflicts with Idzi v. 

Hobbs, 186 So.2d (Fla. 19661, wherein it was held that it is a 

quesion for the jury to determine whether the minor was aware or 

appreciative of the dangers of a fire condition. This tracts the 

language of the final element in standard jury charge 3.2d on 

attractive nuisance. 
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In short, the decision in the case sub ce con icts w th 

the cited cases dealing with the right of a party proceeding 

under the attractive nuisance to have the appropriate 3.2d jury 

instructions. At a minimum, the Petitioners were entitled to have 

the jury determine the issue contained in the last element of the 

attractive nuisance jury charge, which encompasses what may be 

considered "comparative negligence" but is phrased much differently: 

Whether (claimant child) because of 
his age did not discover the condition 
or realize the risk involved in meddling 
with it or in coming within the area made 
dangerous by it. 

The attractive nuisance doctrine provides for an entirely 

different vehicle in which to obtain liability in comparison to a 

standard negligence claim. Florid law provides for separate and 

distinct jury instructions, 3.2d for an attractive nuisance case. 

Dukes v. Pinder, supra, and Larnel Builders v. Martin, supra. 

An attractive nuisance claim is an all or nothing situation 

and no separate defenses of comparative negligence is available 

to a Defendant in such a case. Larnel Builders v. Martin, supra, 

Dukes v. Pinder, supra; comment to standard jury charge 3.2d. 

The Fourth District's opinion also conflicts with well 

settled Florida general law regarding the right to have jury 

instructions where there is any evidence to support it. Goodman 

v. Becker, 430 So.2d 560, 561 n.2 (Fla. 3d DCA 1983); Corbett v. 

Dade County Board of Public Instruction, 372 So.2d 971 (Fla. 3d 

DCA 19791, cert. denied, 383 So.2d 1192 (Fla. 1980). When evi- 

dence adduced at trial creates a particular issue, the claimants 
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. r .  

h a v e  a r i g h t  t o  i n s t r u c t  t h e  j u r y  on t h e  l a w  applicable t o  t h a t  

p a r t i c u l a r  i s s u e .  T i l l e y  v.  Broward Hospital D i s t r i c t ,  458 So.2d 

817  (Fla .  4 t h  DCA 1 9 8 4 ) ;  Goodman v. B e c k e r ,  s u p r a ;  R u i z  v. Cold 

Storage, 306 So.2d 1 5 3 ,  154  (F1 .  2d DCA 1 9 7 5 ) .  

I n  t h e  i n s t a n t  case, t h e  j u r y  needed  t o  b e  c h a r g e d  w i t h  t h e  

a t t r a c t i v e  n u i s a n c e  d o c t r i n e  c h a r g e s ,  3.2d b e c a u s e  t h a t  w a s  t h e  

t h e o r y  of r e c o v e r y  pleaded, s t i p u l a t e d  t o  as t h e  i s s u e ,  and  t h e  

t h e o r y  t o  which R e s p o n d e n t s  admitted it owed a d u t y  and  b r e a c h e d  

sa id  d u t y .  P e r h a p s  o n l y  t h e  l a s t  e l e m e n t  of 3 . 2 d  needed  t o  be 

d e t e r m i n e d  by t h e  j u r o r s .  But  t h e  t r i a l  c o u r t  p r e v e n t e d  t h i s  and  

gave a n  e n t i r e l y  d i f f e r e n t  j u r y  i n s t r u c t i o n  i n  v i o l a t i o n  of 

L a r n e l  Bu i lde r s  v.  M a r t i n ,  s u p r a ,  a n d  Dukes v. P i n d e r ,  s u p r a .  

The F o u r t h  D i s t r i c t  e r r o n e o u s l y  s ta ted t h a t  t h e  a t t r a c t i v e  

n u i s a n c e  w a s  n o t  appl icable  because t h e  e n t i r e  r e c o r d s  reveals 

t h a t  t h i s  w a s  and  is an  a t t r a c t i v e  n u i s a n c e  claim. 

The Honorab l e  Supreme C o u r t  s h o u l d  g r a n t  a review on t h e  

merits because t h e r e  is  statewide s i g n i f i c a n c e  i n  c l a r i f y i n g  t h e  

r i g h t  of P l a i n t i f f s  p r o c e e d i n g  on an  a t t r a c t i v e  n u i s a n c e  claim a t  

t r i a l .  

I f  t h i s  area of t h e  l a w  i s  n o t  c la r i f ied  a n d  t h e  F o u r t h  

Dis t r i c t ' s  o p i n i o n  is cited fo r  s u p p o r t ,  d e f e n d a n t s  i n  a t t rac t ive  

n u i s a n c e  case w i l l  do t h e  same as Responden t  B & P USA,  INC.  d i d  

h e r e  -- admit n e g l i g e n c e  ( d u t y  and  b r e a c h  of d u t y ) ,  b u t  n o t  admit 

l i a b i l i t y  and  claim t h a t  t h e  o n l y  i s s u e  is t h e  comparative n e g l i -  

g e n c e  of t h e  minor  u n d e r  s t a n d a r d  p r i n c i p l e s  of n e g l i g e n c e .  If  

l e f t  u n r e v i e w e d ,  t h e  F o u r t h  Distr ict 's  o p i n i o n  w i l l  a l low d e f e n -  
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d a n t s  t o  c o n v e r t  P l a i n t i f f ' s  a t t r a c t i v e  n u i s a n c e  cases i n t o  s t a n -  

dard n e g l i g e n c e  claims and  allow j u r i e s  t o  f i n d  m i n o r s  

c o m p a r a t i v e l y  n e g l i g e n t  t o  a very h i g h  p e r c e n t a g e  a f ter  g e n e r a l  

p r i n c i p l e s  of n e g l i g e n c e  are i n s t r u c t e d  t o  them as opposed t o  t h e  

s t a n d a r d  a t t r a c t i v e  n u i s a n c e  charges, which  are based on a 

c o m p l e t e l y  d i f f e r e n t  t h e o r y  and  i n  which  t h e r e  is  an  a l l  or 

n o t h i n g  recovery. 

WHEREFORE, fo r  t h e  f o r e g o i n g  r e a s o n s ,  t h e  P e t i t i o n e r s  

r e s p e c t f u l l y  r e q u e s t  t h a t  t h e  Supreme C o u r t  g r a n t  j u r i s d i c t i o n  

a n d  a review on t h e  m e r i t s  and  P e t i t i o n e r s  f u r t h e r  r e q u e s t  

o r a l  a rgumen t  on t h e  merits. 
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