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STATEMENT OF THE CASE AND FACTS 

A t  4:OO a.m. on F e b r u a r y  15 ,  1987 ,  P e t i t i o n e r ,  A n t o n i o  Mar- 

t i n e z ,  was a r r e s t e d  f o r  t h e  h o m i c i d e  o f  J i m e n e z  M i g u e l  ( R 7 ) .  

P e t i t i o n e r  was r e a d  h i s  M i r a n d a  r i g h t s  twice a t  t h e  I n d i a n t o w n  

s u b s t a t i o n  ( R 2 9 , 3 4 ) .  P e t i t i o n e r  i n d i c a t e d  t h a t  h e  u n d e r s t o o d  h i s  

r i g h t s  a n d  d i d  n o t  a s k  f o r  a n  a t t o r n e y  ( R 3 3 ) .  P e t i t i o n e r  was 

t r a n s p o r t e d  f rom t h e  s u b s t a t i o n  t o  t h e  S t u a r t  p o l i c e  s t a t i o n  so 

h e  c o u l d  b e  i n t e r v i e w e d  ( R 1 0 ) .  A t  t h e  S t u a r t  s t a t i o n ,  P e t i t i o n e r  

was t a k e n  t o  a room and r e a d  h i s  M i r a n d a  r i g h t s  f r o m  a p r i n t e d  

S p a n i s h  r i g h t s  form (R37) .  A l l  t h e  w a r n i n g s  were g i v e n  by Deputy 

Darwin P e r e z  of t h e  M a r t i n  County  S h e r i f f ' s  O f f i c e .  

L a t e r  a t  S t u a r t ,  a t a p e d  s t a t e m e n t  was t a k e n  f r o m  P e t i -  

t i o n e r .  Before t h e  s t a t e m e n t  was t a k e n  P e r e z  r e a d  A p p e l l a n t  h i s  

M i r a n d a  r i g h t s  ( R 4 2 ) .  D e p u t y  P e r e z  t e s t i f i e d  t h a t  h e  r e a d  t h e  

w a r n i n g s  i n  t h e  same manner  a s  p r e v i o u s l y  a n d  t h a t  A p p e l l a n t ' s  

a n s w e r s  were t h e  same (R42-43) .  

T h e  tape  shows t h a t  P e r e z  i n f o r m e d  P e t i t i o n e r  t h a t  i f  h e  d i d  

n o t  h a v e  money f o r  a l a w y e r  t h e  c o u n t y  wou ld  p a y  f o r  a l a w y e r  

t h a t  c o u l d  r e p r e s e n t  h im i n  c o u r t  ( R 1 0 9 ) .  P e t i t i o n e r  was a s k e d  

i f  h e  u n d e r s t o o d  and  r e p l i e d ,  "Okay" (R109) .  P e t i t i o n e r  was t h e n  

t o l d  h e  h a d  t h e  r i g h t  t o  h a v e  a l a w y e r  p r e s e n t  ( R 1 0 9 ) .  P e t i -  

t i o n e r  r e p l i e d ,  " B u t  w h a t  a b o u t  i f  I d o n ' t  h a v e  a n y  money"  

( R 1 0 9 ) .  P e r e z  d i d  n o t  a n s w e r  P e t i t i o n e r ' s  q u e s t i o n  b u t  i n s t e a d  

a s k e d  P e t i t i o n e r  i f  h e  w a n t e d  t o  t a l k  ( R 1 0 9 - 1 1 0 ) .  P e t i t i o n e r  

s a i d ,  "Yes "  ( R 1 0 9 ) ,  a n d  t h e n  g a v e  t h e  t a p e d  s t a t e m e n t  a d m i t t i n g  

t o  h i s  p a r t i c i p a t i o n  i n  t h e  k i l l i n g .  
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On March  9 ,  1 9 8 7 ,  t h e  g r a n d  j u r y  i n d i c t e d  P e t i t i o n e r  f o r  

murder  i n  t h e  f i r s t  d e g r e e  (R163) .  P e t i t i o n e r  moved t o  s u p p r e s s  

h i s  t a p e d  c o n f e s s i o n .  A h e a r i n g  was h e l d  o n  t h e  m o t i o n  (R6- 131) .  

The t r i a l  c o u r t  found  t h a t  t h e r e  h a d  b e e n  a n  o m i s s i o n  f r o m  t h e  

Miranda  wa rn ing  g i v e n  pr ior  t o  t h e  t a p e d  c o n f e s s i o n  b u t  c o n c l u d e d  

f rom t h e  t o t a l i t y  o f  t h e  c i r c u m s t a n c e s  t h a t  P e t i t i o n e r ' s  c o n f e s -  

s i o n  was v o l u n t a r y  a n d  n o t  c o e r c e d  ( R 1 3 0 - 1 3 1 ) .  P e t i t i o n e r ' s  

m o t i o n  t o  s u p p r e s s  was d e n i e d  (€3131). 

On March 25, 1987 ,  P e t i t i o n e r  changed  h i s  p lea  o f  n o t  g u i l t y  

t o  a p l e a  o f  n o l o  c o n t e n d e r e  t o  t h e  l e sse r  o f f e n s e  o f  s e c o n d  

d e g r e e  m u r d e r  r e s e r v i n g  t h e  r i g h t  t o  a p p e a l  t h e  d e n i a l  o f  t h e  

m o t i o n  t o  s u p p r e s s  (R144 ,239-241) .  P e t i t i o n e r  and  t h e  prosecutor 

s t i p u l a t e d  t h a t  t h e  m o t i o n  was d i s p o s i t i v e  o f  t h e  case (R144, 

2 4 0 ) .  P e t i t i o n e r  was a d j u d i c a t e d  g u i l t y  o f  murde r  i n  t h e  s e c o n d  

d e g r e e  (R260-261 ) .  On May 1 8 ,  1988 ,  P e t i t i o n e r  was s e n t e n c e d  t o  

twenty- two ( 2 2 )  y e a r s  i n  p r i s o n  ( R 2 6 2 - 2 6 3 ) .  On May 1 8 ,  1 9 8 8 ,  

P e t i t i o n e r  t i m e l y  f i l e d  h i s  n o t i c e  o f  appeal ( R 2 4 5 ) .  The d i s -  

t r i c t  c o u r t  a f f i r m e d  P e t i t i o n e r ' s  c o n v i c t i o n  and s e n t e n c e  ( A l - 5 ) .  

P e t i t i o n e r  f i l e d  f o r  r e h e a r i n g  which  was d e n i e d  on  J u n e  2 8 ,  1989  

( A 9 ) .  On J u l y  2 6 ,  1 9 8 9 ,  P e t i t i o n e r  t i m e l y  f i l e d  a n o t i c e  t o  

i n v o k e  t h i s  C o u r t ' s  d i s c r e t i o n a r y  j u r i s d i c t i o n .  T h i s  r e v i e w  

f o l l o w s .  
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SUMMARY OF THE ARGUMENT - - 
P r io r  t o  P e t i t i o n e r ' s  g i v i n g  h i s  taped s t a t e m e n t  h e  w a s  read 

h i s  Miranda  w a r n i n g s .  However, d e s p i t e  t h e  f a c t  t h a t  P e t i t i o n e r  

a s k e d  -- " B u t  w h a t  a b o u t  i f  I d o n ' t  h a v e  a n y  money" -- i n  re- 

s p o n s e  t o  b e i n g  i n fo rmed  t h a t  h e  had  t h e  r i g h t  t o  h a v e  a n  a t t o r -  

n e y  p r e s e n t ,  P e t i t i o n e r  was n o t  i n fo rmed  t h a t  a n  a t t o r n e y  would 

be  a v a i l a b l e  a t  t h e  i n t e r r o g a t i o n  e v e n  i f  h e  c o u l d  n o t  a f f o r d  

o n e .  Due t o  t h e  o m i s s i o n  i n  t h e  M i r a n d a  w a r n i n g s ,  e v e n  t hough  

t h e  c o n f e s s i o n  m i g h t  be  o t h e r w i s e  v o l u n t a r y ,  t h e  m o t i o n  t o  s u p -  

press t h e  t a p e d  c o n f e s s i o n  s h o u l d  have  b e e n  g r a n t e d .  

I n  a d d i t i o n ,  P e t i t i o n e r ' s  s t a t e m e n t  c o u l d  b e  c o n s i d e r e d  a n  

e q u i v o c a l  i n d i c a t i o n  t h a t  h e  would want  an  a t t o r n e y  p r e s e n t  i f  h e  

c o u l d  a f fo rd  o n e .  A f t e r  s u c h  a n  e q u i v o c a l  i n d i c a t i o n  i s  g i v e n  

t h e  p o l i c e  m u s t  l i m i t  t h e  i n q u i r y  t o  c l a r i f y  w h e t h e r  t h e  d e f e n-  

d a n t  w a n t s  c o u n s e l .  Because  t h e  pol ice d i d  n o t  l i m i t  t h e i r  i n -  

q u i r y  t o  s u c h  a d e t e r m i n a t i o n ,  P e t i t i o n e r ' s  c o n f e s s i o n  s h o u l d  

h a v e  b e e n  s u p p r e s s e d .  
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ARGUMENT 

T H E  T R I A L  COURT ERRED I N  DENYING THE MOTION TO 
SUPPRESS PET I T  IONE R ' S CONFESS I O N .  

P e t i t i o n e r  f i l e d  a m o t i o n  t o  s u p p r e s s  h i s  t a p e d  c o n f e s s i o n .  

A h e a r i n g  was h e l d  o n  t h e  m o t i o n .  T h e  m o t i o n  was d e n i e d  a n d  

P e t i t i o n e r  p l e a d e d  n o l o  c o n t e n d e r e  r e s e r v i n g  h i s  r i g h t  t o  

appeal .1 

P e t i t i o n e r ' s  c o n f e s s i o n  s h o u l d  h a v e  b e e n  s u p p r e s s e d  fo r  t w o  

r e a s o n s .  F i r s t ,  t h e  c o n f e s s i o n  was made d u r i n g  a c u s t o d i a l  i n -  

t e r r o g a t i o n  a n d  p r i o r  t o  t h e  c o n f e s s i o n  t h e  p o l i c e  f a i l e d  t o  

a d e q u a t e l y  g i v e  a complete Miranda  w a r n i n g .  S e c o n d ,  d u r i n g  t h e  

r e a d i n g  of  t h e  w a r n i n g  P e t i t i o n e r  made an  e q u i v o c a l  i n d i c a t i o n  

t h a t  h e  would want  c o u n s e l  i f  h e  c o u l d  a f f o r d  o n e .  

P e t i t i o n e r  was r e a d  h i s  M i r a n d a  r i g h t s  b y  O f f i c e r  P e r e z  

p r i o r  t o  g i v i n g  t h e  t a p e d  c o n f e s s i o n .  T h e  r e a d i n g  of t h e  w a r n-  

i n g s  was t a p e d .  T h e  t a p e  showed t h a t  P e r e z  i n f o r m e d  P e t i t i o n e r  

t h a t  i f  P e t i t i o n e r  d i d  n o t  h a v e  money f o r  a l a w y e r  t h e  c o u n t y  

w o u l d  p a y  f o r  a l a w y e r  t h a t  c o u l d  r e p r e s e n t  him i n  c o u r t  (R109) .  

P e t i t i o n e r  was a s k e d  i f  h e  u n d e r s t o o d  and r e p l i e d ,  "Okay" (R109) .  

P e t i t i o n e r  was t h e n  t o l d  h e  had t h e  r i g h t  t o  h a v e  a l a w y e r  pres- 

e n t  (R109) .  P e t i t i o n e r  r e p l i e d ,  " B u t  w h a t  a b o u t  i f  I d o n ' t  h a v e  

a n y  money'' ( R 1 0 9 ) .  P e r e z  d i d  n o t  a n s w e r  P e t i t i o n e r ' s  q u e s t i o n  

~~ 

T h e  s t a t e  s t i p u l a t e d  t h a t  t h e  d e n i a l  of t h e  m o t i o n  t o  sup-  
press  t h e  c o n f e s s i o n  was d i s p o s i t i v e  o f  t h e  case ( R 1 4 4 ) .  
C o n s e q u e n t l y ,  t h i s  i s s u e  is p r o p e r l y  p r e s e r v e d  fo r  appe l l a te  
r e v i e w .  J a c k s o n  v .  S t a t e ,  382 So.2d 749 ( F l a .  1st DCA 1 9 8 0 ) ,  
a f f ' d  3 9 2 S o . 2 d  1 3 2 4  ( F l a .  1 9 8 1 ) :  Weber v .  S t a t e ,  492 So.2d 
1 1 6 6  ( F l a .  4 t h  DCA 1 9 8 6 ) ;  .- F r e e m a n  v .  S t a t e ,  450  So.2d 3 0 1  
( F l a .  5 t h  DCA 1 9 8 4 ) .  
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b u t  i n s t e a d  a s k e d  P e t i t i o n e r  w h e t h e r  h e  w a n t e d  t o  t a l k  (R109- 

1 1 0 ) .  P e t i t i o n e r  s a i d ,  ' ' Y e s "  ( R 1 0 9 ) .  T h e r e a f t e r  P e t i t i o n e r  g a v e  

t h e  t a p e d  s t a t e m e n t  a d m i t t i n g  t o  p a r t i c i p a t i o n  i n  t h e  k i l l i n g .  

I t  i s  clear f rom t h e  t a p e  t h a t  t h e r e  was a n  o m i s s i o n  f r o m  

t h e  Miranda  w a r n i n g  by f a i l i n g  t o  i n f o r m  P e t i t i o n e r  t h a t  h e  c o u l d  

h a v e  a n  a t t o r n e y  p r e s e n t  a t  t h e  i n t e r r o g a t i o n  d e s p i t e  t h e  f a c t  

t h a t  h e  d i d n ' t  h a v e  a n y  money. The  t r i a l  c o u r t  r e c o g n i z e d  t h i s  

o m i s s i o n  b u t  f o u n d  t h a t  based  o n  t h e  t o t a l i t y  o f  t h e  c i r c u m -  

s t a n c e s ,  P e t i t i o n e r ' s  c o n f e s s i o n  was n o t  c o e r c e d  and  was vo lun-  

t a r y  ( R 1 3 0 - 1 3 1 ) . 2  H o w e v e r ,  a s  n o t e d  b y  t h i s  C o u r t  i n  Caso v .  

T h e  m a j o r i t y  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  b a s i c a l l y  r u b b e r  
s tamped  t h e  t r i a l  c o u r t ' s  r u l i n g  w i t h o u t  e v a l u a t i n g  t h e  l e g a l  
c o n c l u s i o n s  which  had b e e n  drawn.  The  m a j o r i t y  o p i n i o n  spe- 
c i f i c a l l y  r e c o g n i z e d  t h a t  t h e  " f a c t s  a r e  n o t  i n  d i s p u t e "  
( A l ) ,  a n d  t h a t  " t h e  s t a t e m e n t  of law e x p r e s s e d  i n  t h e  d i s -  
s e n t i n g  o p i n i o n  i s  correct" ( A 5 ) .  I n  d e c i d i n g  t h i s  case, t h e  
d i s t r i c t  c o u r t  m i s t a k e n l y  t r e a t e d  t h e  t r i a l  c o u r t ' s  r u l i n g  o n  
v o l u n t a r i n e s s  a s  a mere f a c t u a l  f i n d i n g .  However, t h e  v o l u n-  
t a r i n e s s  o f  a c o n f e s s i o n ,  and  t h e  claim o f  a Miranda  v i o l a -  
t i o n ,  i s  a mixed q u e s t i o n  o f  f a c t  and  law. M o f f e t t  v .  S t a t e ,  - 
1 7 9  S o . 2 d  4 0 8 ,  413 ( F l a .  2d DCA 1 9 6 5 ) ;  U n i t e d  S t a t e s  v. Bar- 
f i e l d ,  5 0 7  F.2d 5 3 ,  57 ( 5 t h  C i r .  1 9 7 5 ) .  T h u s ,  v o l u n t a r i n e s s  
i n v o l v e s  n o t  o n l y  f i n d i n g s  a s  t o  w h a t  o c c u r r e d  f a c t u a l l y ,  
b u t  a l so  l e g a l  c o n c l u s i o n s  as  t o  t h e  meaning o f  t h o s e  f a c t s .  
Where  a t r i a l  c o u r t  h a s  made e x p l i c i t  f i n d i n g s  of " h i s t o r -  
i ca l "  and " phenomeno log i ca l "  f a c t s  s u r r o u n d i n g  a c o n f e s s i o n ,  
t h o s e  f i n d i n g s  m u s t  i n d e e d  b e  a c c e p t e d  b y  t h e  a p p e l l a t e  
c o u r t  u n l e s s  w h o l l y  l a c k i n g  s u p p o r t  i n  e v i d e n c e .  Culombe I v.  
C o n n e c t i c u t ,  ---- 367  U . S .  5 6 8 ,  6 0 3 ,  8 1  S . C t .  1 8 5 0 ,  1 8 7 9 ,  6 
L.Ed.2d 1 0 3 7  ( 1 9 6 1 ) .  B u t  t h e  l e g a l  e f f e c t  of e s t a b l i s h e d  
f a c t s  i s  a q u e s t i o n  o f  law w h i c h  i s  n o t  e n t i t l e d  t o  s u c h  
d e f e r e n c e .  B r a n n e n  v .  S t a t e ,  94  F l a .  656 ,  1 1 4  So. 429,  431  
( 1 9 2 7 ) .  D e t e r m i n a t i o n s  w h i c h  a t t a c h  l e g a l  s i g n i f i c a n c e  t o  
h i s t o r i c a l  f a c t s  are  c o n c l u s i o n s  of law. B r a t t o n  v .  C i t y  o f  
D e t r o i t ,  704  F .2d  8 7 8 ,  8 9 9  ( 6 t h  C i r .  1983).onclusions o f  
law c o n c e r n i n g  t h e  l e g a l  e f f ec t  o f  h i s t o r i c a l  f a c t s  are  o b v i-  
o u s l y  t h e  p r o v i n c e  of appe l l a te  c o u r t s ,  f o r  o t h e r w i s e  a p p e l-  
l a t e  c o u r t s  would e v e r  be powerless t o  r e v e r s e  any  r u l i n g  of 
a t r i a l  c o u r t .  

As t h e  d i s t r i c t  c o u r t  n o t e d ,  i n  t h e  i n s t a n t  case t h e  h i s t o r -  
i c a l  f a c t s  i n  t h e  r e c o r d  a r e  n o t  i n  d i s p u t e .  R a t h e r ,  t h e  
i s s u e s  o f  t h i s  appeal c o n c e r n  o n l y  t h e  c o n c l u s i o n s  of law t o  
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S t a t e ,  524  S o . 2 d  4 2 2  ( F l a .  1 9 8 8 ) ,  t h e  c o n f e s s i o n  mus t  be  sup-  

p r e s s e d  w h e r e  t h e r e  i s  a n  o m i s s i o n  i n  t h e  Miranda  w a r n i n g s  e v e n  

t h o u g h  t h e  s t a t e m e n t s  a re  otherwise v o l u n t a r y :  

'I [ f ]  a i l u r e  t o  a d m i n i s t e r  Miranda  w a r n i n g s  cre- 
a t e s  a p r e s u m p t i o n  of F o m p u l s i o n .  C o n s e-  
q u e n t l y ,  -unwarned s t a t e m e n t s  t h a t  a r e  o t h e r w i s e  
v o l u n t a r y  w i t h i n - t h e  m e a n i n g  of t h e  f i f t h  
amendment  m u s t  n e v e r t h e l e s s  be  e x c l u d e d  f rom 
t h e  e v i d e n c e  u n d e r  M i r a n d a .  Thus ,  i n  t h e  i n-  
d i v i d u a l  c a se ,  M i r a n d a ' s  p r e v e n t i v e  m e d i c i n e  
p r o v i d e s  a remedy e v e n  t o  t h e  d e f e n d a n t  who h a s  
s u f f e r e d  no  i d e n t i f i a b l e  c o n s t i t u t i o n a l  ha rm.  " 
470 U . S .  a t  307,  1 0 5  S . C t .  a t  1292 .  

5 2 4  S o . 2 d  a t  425 ( e m p h a s i s  a d d e d ) .  I n  Caso t h e  Miranda  w a r n i n g s  --- 
were i n a d e q u a t e  b e c a u s e  it  d i d  n o t  convey  t h a t  " he  would be f u r -  

n i s h e d  c o u n s e l  f r e e  o f  c h a r g e  i f  h e  c o u l d  n o t  p a y  f o r  s u c h  s e r -  

v i c e s  h i m s e l f . "  524 So.2d a t  425. T h i s  C o u r t  h e l d :  

We h o l d  t h a t  t h e  f a i l u r e  t o  a d v i s e  a p e r s o n  i n  
c u s t o d y  of t h e  r i g h t  t o  a p p o i n t e d  c o u n s e l  i f  
i n d i g e n t  r e n d e r s  t h e  c u s t o d i a l  s t a t e m e n t s  i n a d-  
m i s s i b l e  i n  t h e  p r o s e c u t i o n ' s  c a s e - i n - c h i e f  and 
Caso's s t a t e m e n t  i n  t h e  p r e s e n t  case  was i m -  
p r o p e r l y  a d m i t t e d .  

524 So.2d a t  425. L i k e w i s e ,  i n  t h e  i n s t a n t  case a f t e r  P e t i t i o n e r  

h a d  s a i d ,  " B u t  w h a t  a b o u t  i f  I d o n ' t  have  any  money," a f t e r  b e i n g  

t o l d  t h a t  h e  h a d  t h e  r i g h t  t o  h a v e  a n  a t t o r n e y  p r e s e n t ,  t h e  

pol ice  f a i l e d  t o  i n f o r m  P e t i t i o n e r  t h a t  a n  a t t o r n e y  s h o u l d  b e  

b e  d r a w n  a s  t o  t h e  l e g a l  e f f e c t  of t h e s e  h i s t o r i c a l  f a c t s .  
F o r  example ,  t h e r e  i s  a b s o l u t e l y  no  d i s p u t e  t h a t  P e t i t i o n e r  
s t a t e d  " B u t  w h a t  a b o u t  i f  I d o n ' t  h a v e  a n y  money", a f t e r  t h e  
pol ice i n f o r m e d  him of h i s  r i g h t  t o  c o u n s e l :  t h i s  h i s t o r i c a l  
f a c t  was recorded o n  t a p e .  T h e  i s s u e ,  r a t h e r ,  i s  w h e t h e r  
P e t i t i o n e r ' s  r e s p o n s e  c o u l d  b e  c o n s t r u e d  a s  s h o w i n g  h e  d i d  
n o t  u n d e r s t a n d  t h a t  h e  had  t h e  r i g h t  t o  a p p o i n t e d  c o u n s e l  a t  
no cost ,  o r  w h e t h e r  h e  e q u i v o c a l l y  i n d i c a t e d  t h e  d e s i r e  f o r  
c o u n s e l ,  w h i c h  would r e q u i r e  t h e  pol ice  t o  cease q u e s t i o n i n g  
u n t i l  t h e  r e s p o n s e  was c l a r i f i e d .  T h e  i s s u e  i s  o n e  o f  l a w ,  
w h i c h  t h e  d i s t r i c t  c o u r t  e r r e d  i n  s i m p l y  d e f e r r i n g  t o  t h e  
t r i a l  c o u r t  t o  d e c i d e .  
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a p p o i n t e d  f r e e  of c h a r g e .  P e t i t i o n e r ' s  s t a t e m e n t  s h o u l d  have  

b e e n  s u p p r e s s e d .  F i f t h ,  S i x t h  Amendments, U n i t e d  S t a t e s  C o n s t i t u -  

t i o n .  

I n  a d d i t i o n ,  P e t i t i o n e r ' s  s t a t e m e n t ,  "But  what a b o u t  i f  I 

d o n ' t  h a v e  any  money,"  i n  r e s p o n s e  t o  t h e  s t a t e m e n t  t h a t  Appel-  

l a n t  h a d  t h e  r i g h t  t o  h a v e  a n  a t t o r n e y  p r e s e n t ,  is a n  e q u i v o c a l  

i n d i c a t i o n  t h a t  h e  w o u l d  w a n t  a n  a t t o r n e y  p r e s e n t  if he c o u l d  

a f f o r d  o n e .  -- See U n i t e d  S t a t e s  v .  G o n z a l e z ,  833  F.2d 1 4 6 4 ,  1466  

( 1 1 t h  C i r .  1 9 8 7 )  ( G o n z a l e z ' s  s t a t e m e n t  t h a t  s h e  h a d  t r i e d  t o  

o b t a i n  c o u n s e l  " b u t  c o u l d  n o t  d o  so b e c a u s e  of cos t s  a l l o w s  t h e  

i n f e r e n c e  t h a t  G o n z a l e z  was r e q u e s t i n g  c o u n s e l "  1. 

F o r  e x a m p l e ,  i n  Thompson  - v .  S t a t e ,  5 4 8  S o . 2 d  1 9 8  ( F l a .  

1 9 8 9 ) ,  t h i s  C o u r t  h e l d  t h a t  s t a t e m e n t s  r e g a r d i n g  n o t  b e i n g  able  

t o  a f f o r d  a n  a t t o r n e y  c o n s t i t u t e d  an  e q u i v o c a l  r e q u e s t  f o r  c o u n-  

se l :  

A l s o  d u r i n g  these i n t e r r o g a t i o n s ,  t h e  f o l l o w i n g  
r e l e v a n t  exchange  b e t w e e n  p o l i c e  a n d  Thompson  
o c c u r r e d :  

D E T E C T I V E  C H I L D E R S :  D i d  y o u  u n d e r s t a n d  y o u r  
r i g h t s :  

THE DEFENDANT: Yeah. 

DETECTIVE C H I L D E R S :  D i d  y o u  a t  a n y  t i m e  re- 
g u e s t  a n  a t t o r n = ?  -- 

- ~ 

T H E  D E F E N D A N T :  Y e a h ,  b u t  I d o n ' t  h a v e  t h e  
money t o  pay  a n  a t t o r n e y .  

DETECTIVE CHILDERS: You n e v e r  t o l d  u s  t h a t  you 
wanted a n  a t t o r n e y ,  d i d  you? 

-~ - 
-- - ~ -  

THE DEFENDANT: N o .  

U n l i k e  here,  Gonza l ez  was t h e n  i n f o r m e d  t h a t  c o u n s e l  c o u l d  be 
a p p o i n t e d .  
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D E T E C T I V E  CHILDERS:  Okay. What y o u ' r e  s a y i n g  
r i g h t  now i s  b e c a u s e  C h a r l i e  Thompson w a n t s  t o  
s a y  i t ,  i s n ' t  t h a t  correct? 

T H E  DEFENDANT: Y e s .  

(Emphas i s  a d d e d ) .  

* * *  

I n  t h e  p r e s e n t  case w e  b e l i e v e  t h e  Long e r r o r  
is c lear  o n  t h e  f a c e  o f  t h e  r e c o r d .  A t  t h e  t i m e  
Thompson  made h i s  e q u i v o c a l  r e q u e s t ,  p o l i c e  
s h o u l d  h a v e  ceased a l l  q u e s t i o n i n g  u n t i l  t h e y  
had c l a r i f i e d  t h e  meaning o f  T h o m p s o n ' s  s t a t e -  
ment .  

548 S o . 2 d  a t  2 0 3 .  L i k e w i s e ,  i n  - F i e l d s  v .  S t a t e ,  402 So.2d 4 6  

( F l a .  1st DCA 1 9 8 1 ) ,  d e s p i t e  t h e  f a c t  t h a t  t h e  d e f e n d a n t  h a d  

p r e v i o u s l y  b e e n  r e p e a t e d l y  a d v i s e d  o f  a n d  i n d i c a t e d  t h a t  h e  un-  

d e r s t o o d  h i s  --- Miranda  r i g h t s ,  t h e  c o u r t  h e l d  t h a t  t h e  d e f e n d a n t ' s  

r e s p o n s e  " I  c a n ' t  a f f o r d  t o  g e t  o n e , "  when i n f o r m e d  of t h e  r i g h t  

t o  a n  a t t o r n e y ,  was a n  e q u i v o c a l  r e q u e s t  f o r  c o u n s e l :  

A p p e l l a n t  was, i n  f o r m a l  te rms,  r e p e a t e d l y  
a d v i s e d  o f  and s a i d  t h a t  h e  u n d e r s t o o d  h i s  M i r -  
a n d a  r i g h t s ,  b u t  upon b e i n g  a s k e d  i f  he  wanted  
a l a w y e r  h i s  r e s p o n s e  was t h a t  "1 c a n ' t  a f f o r d  
t o  g e t  one . "  A p p e l l a n t ' s  i n t e r r o g a t o r s  d i d  n o t  
t h e n  o r  a t  a n y t i m e  t h e r e a f t e r  make any  f u r t h e r  
s t a t e m e n t s  o r  c l a r i f i c a t i o n  r e g a r d i n g  h i s  r i g h t  
t o  c o u n s e l .  

4 0 2  So.2d a t  47. L i k e w i s e ,  P e t i t i o n e r ' s  s t a t e m e n t  c o n s t i t u t e d  a n  

e q u i v o c a l  r e q u e s t  for  c o u n s e l .  

A s  n o t e d  b y  t h i s  C o u r t  i n  Thompson  - v .  S t a t e ,  s u p r a ,  where  

t h e r e  i s  a n  e q u i v o c a l  i n d i c a t i o n  r e g a r d i n g  c o u n s e l ,  f u r t h e r  in-  

q u i r y  i s  l i m i t e d  t o  t h e  so le  p u r p o s e  o f  c l a r i f y i n g  t h e  r e q u e s t :  

... a n  a c c u s e d  who h a s  i n v o k e d  h i s  r i g h t  t o  
c o u n s e l  d o e s  n o t  w a i v e  t h a t  r i g h t  m e r e l y  b y  
r e s p o n d i n g  t o  f u r t h e r  p o l i c e - i n i t i a t e d  i n t e r r o -  
g a t i o n .  Based  o n  t h e s e  p r i n c i p l e s ,  w e  c o n-  
c l u d e d  t h a t  a n  e q u i v o c a l  r e q u e s t  f o r  c o u n s e l  by 
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t h e  a c c u s e d  p e r m i t s  p o l i c e  " t o  c o n t i n u e  ques-  
t i o n i n g  for  t h e  sole  p u r p o s e  of c l a r i f y i n g  t h e  
e q u i v o c a l  r e q u e s t , "  b u t  n o t h i n g  more. 517  
So.2d a t  667.  

5 4 8  S o . 2 d  a t  2 0 3 ;  -- see  a l s o  Thompson v .  W a i n w r i s ,  6 0 1  F.2d 768  

( 5 t h  C i r .  1 9 7 9 ) ;  U n i t e d  S t a t e s  v .  -- Porter ,  776 F.2d 370 (1st C i r .  

1 9 8 5 )  ( i f  a c t i o n s  a s  t o  w h e t h e r  d e f e n d a n t  w a n t s  a n  a t t o r n e y  a re  

ambiguous ,  i n q u i r y  must  cease u n t i l  more s p e c i f i c  d e t e r m i n a t i o n  

made ) .  

I n  t h e  p r e s e n t  case  t h e  police d i d  n o t  make any  attempt t o  

c l a r i f y  t o  P e t i t i o n e r  t h a t  c o u n s e l  c o u l d  b e  made a v a i l a b l e  e v e n  

t h o u g h  P e t i t i o n e r  c o u l d  n o t  a f f o r d  c o u n s e l . 4  As a r e s u l t ,  

P e t i t i o n e r ' s  c o n f e s s i o n  s h o u l d  h a v e  been  s u p p r e s s e d .  

I n s t e a d ,  t h e  f o l l o w i n g  t r a n s p i r e d :  

[Deputy P e r e z ]  : ( I n d i s c e r n i b l e )  a n d  t o  h a v e  a 
l a w y e r  p r e s e n t ,  you c a n  d o  t h a t ,  d o  you under-  
s t a n d  t h a t ?  

[ P e t i t i o n e r ] :  B u t  w h a t  a b o u t  i f  I d o n ' t  have  
any  money? 

[ D e p u t y  P e r e z ] :  B u t  d o  y o u  u n d e r s t a n d  t h e  
r i g h t s  t h a t  I am r e a d i n g  t o  you ,  d o  y o u  u n d e r -  
s t a n d ?  

( R 1 0 9 ) .  

[ P e t i t i o n e r ]  : Y e s .  
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