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RQUMENT €sU-F!rnFl RV OF Tm FI 

Thr propomal is: 

I I Unconit it ut ionel 

e. Unwise 

3. Unconscionable 

The proposal providea in part: 

The chirf judgs, af t r r  hearing or rrviswing a 
rrcommendation f r o m  the tammission, mhall 
decida on a comprrhrnaiva plan to maet the 
lcagal need of  the poor. Each plan WILL 
includr the procar.rrr for FUNDINO lrgal 
mervicmr, mrlrcting maritorlour carrrl 
FIPPQINTINIS CoUnmrl, FlND ENFORCINQ THE PLFIN. 

Tha judicial branch has no cmnmtitutional authority to make 

"provision for funding" a program. FLQRIDFI HfiS CONSTITUfIONFlLY 

MFlNDFlfED SEPFlRClTION OF POWERS. (Florida Constitution, Flrticlr e, 

rectian 3) This proposal would urrurp the powar o f  the purrr that 

tha prople have dmnied to any but electad m r m b r r i  o f  thair house 

o f  rrprermnt at ivar. 

ENFORCEMENT P R O V I S I O N  UNCONSTITUTIQNFlL 

In MCILLFIRD, v I  UNITED STRTES DISTRICT COURT FOR THE SOUTHERN 

DISTRICT OF IOWFl rt rl. 104 L.Ed.2d 318, 57 U.S.L.W. 4487 (May 

1, 1989.) Tha United Staters Suprrmr Court said: 

Rn examination o f  atats statutes goverming in 
forma pruprris procrsdingr . . bolrtorr 
this eoncluiion. By the late 19th century, 
at least 12 Statas had sstatutes permitting 
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courtr to airign counrml to rmprermt 
indigent litigants, None of  those srtatm 
statutes, however, provided that a court 
could mmrmly mmqumrt that an attorney serve 
without compmnrrt ion. . FIll o f  thmm provided 
instead that a court could irrfgn or appoint 
counrel..... MOREOVER, THE EXTENT TO WHICH 
STFITE STflTUTES EMPOWERINO COURTS TO "FISGION" 
OR "FlPPOINT" COUNSEL I N  " I N  FORMFI PFIUPERIS" 
PROCEEDIN88 6LSO WTHORIZED COURTS TO 
SRNCTION CITTORNEYS WHO REFUSED TO SERVE 
WITHOUT COMPENSRTION I S  UNCLECIR, BECMJSE FEW 
RPPOINTMENTS WERE MFlDE PURSURNT TO THOSE 
STFITUTES, BECFlUSE MCINY LEORL PROCEEDINOS WENT 
UNRECORDED, flND EECFIUSE LFIWYERS SEEM RFIRELY 
TO HRVE BRLKED FIT COURTS9 RSSIONMENTS. I T  fS 
NEVERTHELESS SIONIFICRNT THFlT NO REPORTED 
DECISION EXISTS I N  THE FlBOVE STRTES PRIOR TO 
iage HOLDIND THQT FI LRWYER COULD NOT DECLINE 
REPRESENTFITION WITHOUT COMPENSFITION, SEE 
SHFIPIRO, The Enigma o f  thr Lawyer's Duty t o  
Serve, 55 N. Y. U. I. Rmv. 735, 749-762 t 1960) 
(hsrsinaftmr Shapiro) , for it muIuesti that 
Congrmra did not intend to rmplicatr P system 
o f  coercive appointmentr when i t  enacted B 
19135(d), particularly whmn it usad thpr weaker 
verb "rmqumst" in place o f  thm words "assign" 
or "appoint." ENQLISH PRECEDENTS FROM THE 
13th to the late 19th CENTURY, on which tho 
Statmi rpparmnt ly rr l i l ed  and which Congress 
might hrvm had in mind, WERE EQUFlLLY MURKY. 
F a w  appointments were made in either civil or 
criminal cares; and FILTHDUGH 
SERGEFINTS-Wr-LFlW WERE EXPECTED TO REPRESENT 
INDIBENT PERSONS UPON DEMFINI) OF THE COURT, 
THEY HELD PUBLIC OFFICE RND WERE COURT 
OFFICERS I N  FI MUCH FULLER SENSE than 
advocates w h o  appeared bsfora it. FIOCIIN, NO 
REPORTED DECISIONS INVOLVE THE IMPOSITION OF 
SFINCTIONS ON LCIWYERS UNWILLING TO SERVE. S r r  
id., at 740-749. Professor Shapiro 
concludes: "TO JUSTIFY COERCED, 
UNCOMPENSFITED LEBRL SERVICES ON THE BFISIS OF 
FI F I R M  TRFIDITION I N  ENOLFlND fiND THE UNITED 
STRTES I S  TO REFID INTO THFlT TRFIDITION R STORY 
THFIT IS NOT THERE." Id., at 753. (FN4) 

FN4. I N  CLRIMINQ THFIT "STFITE COURTS HFID 
STFITUTORY RUTHORITY TO ORDER LFlWYERS TO 
RENDER WSISTFINCE TO INDIOENT C I V I L  LITIGFINTS 
I N  FI DOZEN STCITES" I N  1892, POST, FIT 18e5, 
THE DISSENT IBNORES RECENT SCHOLnRSHIP 
QUESTIONINQ THE EXTENT OF THFIT RUTHORITY FlND 
CClSTINO DOUBT ON UNQUFILIFIED FIND POORLY 
DOCUMENTED FIGSERTIONS OF ITS EXISTENCE by 



contemporary writers, such a m  Coolray. See 
Shapiro 7351-753. In view o f  tho COMPLETE 
RBSENCE OF PRECEDENT EVINCINO STRTE COURTS, 
PaWER TO SFlNCTION RTTORNEYS unwilling to 
provide free rrprermntrtion, the dissent, I 
rurmiam that Conurrrr meant to grant this 
power to federal judgor, and indeed to confer 
on them as much authority as judges in thr 
''most progremsivm" States exercised, post, at 
1823, seems samewhat mxtrrvrpant 

The plan contains no details, no limits, no standard%, no 

procedures, and does NOT REQUIRE THRT ONLY ELECTED JUDICIRL 

OFFICERS EXECUTE IT. In MFlLLFIRP, supra, a VOLUNTFIRY plan was 

DELEGCITED BY THE LOCFIL JUDDES TO THE LEWL SERVICE PROi3RFIMl 

which attempted to use the authortty o f  the court to compel BY 

SFINCTIONS (undmr I VOLUNTRRY BERVICE STFITUTE) a new 

lawyer,specialized in wholly unrelated fields, to PROSECUTE PI 

1983 case (about whieh hr kniw nothina, #4T PERIL OF MRLPRRCTICE) 

againrt paoplo ha did not want to rue. (violating his freedom o f  

conscimnci)r The proposal arks the Court to now mandate a plan 

that will form overworked trial judpms to likewirrr abdicate 

sxclusive judicial authority over the bar entrusted to thmm by 

the people, which m a y  not be lawfully delagatsd. (Ihlsrgatus norr 

potrrt delegari). Fllrersdy, In proper cases, judges do make 

appointmantr. Ths lawyers are appropriately Selected, and 

willing. To the extent feasible under inherent power limits, the 

practice alraady exists. The plan adds nothing positive. It does 

contain an implicit accusation of indifference or sloth directed 

against local circuit judger that is unwarranted FIND untrue. 

There are further considerations in mandatory CIVIL pro bono. In 

criminal matters the state is a party. (Not so in civil EPBOI.) 

Punishment to vindicate public order rather than money damages 
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is involved. (Not PO in most civil cases). The indipcant is 

always a Defendant. (Not so in civil caSaS)a If a criminal 

cannot use free counsel as a sword rafhmr than a shield (SEE 

MURRRY Va OIRRRRTRNO 106 LmEdm2d 1, 57 U.S.LmWa 48899 June 23, 

19B9 1,  should a CIVIL PLFIINTIFF be allowed to3 Is not a free 

lawyer in the, hands o f  a plaintiff rimking e monlry judgment Just 

that? May not a defendant, gifted with a free lawyer, demand 

such a defense as to forge his shield into  a sword as well? What 

overiding interest o f  the state just if ier picking a stranaev9 B 

pocket t o  solve a private dirputr over money? That he is *I 

lawyer? Then shall "ripht to accems" plunder r Doctor trxpevf 

witnorsmr are often twsrntial to a litiaation), a rraltor 

(essential to real estate? disrriminat ion carme), any licarnrrmd 

profraoionrl, any licansrd tschnician, any licenrrrd trade?  Flll 

rrxrrcire a "priviltagm" in marning their livrlihood. Tho claim 

that I lawyer on coming to thm bar surrendered his entirm 

property (for such is the hazard o f  malpractice litigation), 

rights of freedom of association, expression, and personal 

liberty into the hands of undefined and unrertrrinmd private 

persons at the pleasure o f  a local judga without hearing or a 

f i p  loaf o f  durn procwss has, as the United Stater Suprame Court 

ob%mrvms, no constitutional or casm law precedent. It has lora 

justice, and no sound logic. Such an intrusion rmquirms more 

that the naked assertion that it is the "traditional obligation 

of' a privilrge", which as thr U a S m  Supreme court has obsmrvmd, 

it not the case in any event. Doubtless thir is why the petition 

relied on 1Sth rentuvy precedents of  an rbrolutr monarch much 

admired by George 111, whore disdain for the rights o f  m e n  
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raised up P shout o f  doniol in the Virginia House of Burgesses 

that rinps y r t  in t h r  hmartr of all those who honor fundamental 

law. 

THE I-c-rI-I-ICLN I 3  U N W  z€S!!z 
One o f  the fundamental precepts o f  constitutional law, is that 

the enumeration of LIMITS on governmental action in thm bill o f  

rights is NOT FI GRRNT OF POWER TO GOVERNMENT. 

(Hami lton-Federal irt Papers number 84, U. S. CONSTITUTION, 

MENDMENT X I ,  Florida Constitution, FIrticle 1, raction 1). 

In CRIMINRL trials there is a RIOHT TO COUNSEL. In CIV IL  

matters, FlRTICLE I SECTION 21 IS SILENT ON THE RIGHT TO COUNSEL. 

It requirem only that eourts bm open and justice not bm denird, 

mold or delayed. There is a difference batwarn a RIOHT to 

litigate over money, and an OPPORTUNITY to d m  so, FIT ONE'S OWN 

EXPENSE. Some contend lawyers fees DENY access, and mvm a 

widow's mite should be protected. But economics can have that 

effect on anyone. The "tax man" CFIN be called to account beform 

a jury. FIll onr muct do im find the monry to pay the exaction 

Pirmt, hire the lawyer, assume the burdrn o f  proofrand litigrtm 

against the full resources of the United States in its own 

courts. But few can. Patents and copyrights can be protected, 

but only by the mast powerful o f  corporations. When P young 

system analysirrtq s programs, painfully crafted over years, are 

appropriated by a corporate multinational, his loss is real, and 

his PCCQUPS~ illusory. When family bursinpasseer built by dmcrdrs 

o f  labor are appropriated without fair compensation, lrrving no 

money to litigate against the influential and powerful, is not 

both the loss and the denial real? Justice involves balancing 
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what is right and what is feasible in an impmrfrrct world that 

knows no justice save that which m e n  of coneeciencr and wisdom 

crrate. Qivrn the INHERENT LIMITflTIONS upon a judicial IsyretPrm it 

cannot "cure" Isverythiny for all men. Economics FlRE a screening 

device, responsive to facts FlND justice, automatic, impartial, 

and flexible. (The development of the contingent Fee syrtrm is 

an example of the response o f  a free society to "unmnt legal 

nmmdsilu, as are group legal acsrvice planss and a variety of other 

rtsrponsriii by our system too nurnmrous to outlinm.) While the 

potential for isolated miscarriage exists, neithcrr thr courtr 

nor the bar, nor the churches nor government funded entities who 

have expended billions over decades, nor individual lrwyrrr who 

have served without compulsion or recognition far longer, rrrr 

unavailable in extreme cases. Balanced against the impact upon a 

ryrtam o f  limitrd ramQur*cer o f  a proporal that FOSTERS 

litigation over small rums, or for spits, vindication, 

mat iofirct ion, or through other human rsmot ion untempmred by cold 

emnomies, such limitationm arm tha lrast of evils. You cannot 

insure that courts are open and justice speedy if a alrardy 

burdened system is subjected to unrestrained litigation. Othsrsl 

arm entitled to THEIR dry in court too. Thara is mare than ono 

way to clomr courts and deny jurtica by dmlay, and this proposal 

is a prime candidate. It is not a proposal for Pro Bono nearly 

am much Primr Boonelogle at the inrtrnce o f  thr mamr "concmrnrd 

people" who gavm us thm abursr citod by the Reader's digest in 

the article attached in the appendix that have rlrrady ro 

burdened our niywtmm. For an outlinsr of ths full potential thii 

proposal would inwkm, thm court is rrrprctfully rrfrrred to the 
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rxhrurtivr compilation from thr Legal Slprvices,s own internal 

documentat ion by Senator Hatch' 5 oversight committee, published 

by ths Warhinuton Lagnl Foundation,"Thr Robber Barons o f  tho 

POOP". That this program would br domirmtod by such is certain. 

SUCH WRS THE C W E  FILREClDY in BRLLRRD. Mare judicial circuits, 

without power to tax, and already overtaxtrd, could not rmrirt 

thm combinid prmssurrm to aurrendrr day to day control t o  these 

agrenciei that this proposal would impose. If this court is to 

embark upon compulsion on pain o f  sanction, it  cannot shirk the 

duty to itself plot thm course and box the compass o f  what it 

commands. Flre domestic cases (the bulk o f  lagnl aid and often 

like elective surgmryl included? Murt Qorcsd representation be 

defensive only, or may lawyers be comprellrd to we, and i f  so 

when and under what circumstances? Will the lawyer be compelled 

to inmtituts a legal malpractice case? Sue the sheriff who 

server his papers, or the clerk who files thmm? What o f  a 

medical malpractice caw? FI climnt he miaht otherwise acquire? 

Someone whose will hcs holdr for safekamping? Will thm " f r m s "  

lawyer be entitled to recovew a fe i ,  if thc advrrme party can 

pay and the law othrrwimm providss f o r  i t? (In pro bono cauemy 

circuit judger nonetheless deny any such fee in many countims). 

Wheen will the duty cearrm? (recurrent calls years later are not 

infrequent in domestic and tax matters). f i r m  enforcement, 

modification, or appeal procmodings contemplated? Rre consumer 

cases included? Such are often over money, and s. reaction to 

conaaqurncrr that warm avoidable. What safeguards rhrll prevent 

a "frre lawyrsr" in such disputers, through him merm availability 

flnorn bmcoming an instrument of lmgalized extortion? (The! 
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defendant will not qualify f o r  a free lawyer.) Shall the program 

ba limited only to matters before the courts, or shall it 

include adminirtrative problrams, problmmr in other courts 

(Bankruptcy, Social Security, Tan Court, atc. Will it include 

Fmdaral actions? - Much public housing is subsidized). If so, by 

what authority? What provisions will be madm rogardinp the Rule 

11 sanetion%, (or FS 57.1035) where attorneys ar*m conacriptrd 

into CLPOIII outmidr their rxpariencr? Will it includo action- 

against government rgeanciccs, or apainrt tha armed forcer (many 

attorneys are reserve officers) or churchmm? Will thr attornry 

bm immune to mrlpractirr actionm, whrn forcid to accept 

repreientrtion against his will? Will thm attorney be immune to 

glnimvance procardure under similar circumstances? (The likelihood 

o f  prospective clients adopting much tactics when frustrated in 

efforts to twist litigation into spite or malice ruitr arm also 

PL rcrecrning rartraint rxarcisrd by counsel within the prrrrnt 

syratarn which often avoid a double burden upon it. This rmmtraint 

will also be pazmovmd. 1 How will the court deal with thr 

temptation to judges, who w e ?  politicians, not to give 

burdensomar tasks to the rich, powerful, and prominent? In the 

abmrncr o f  rmmm provirion, (and likely dirpitr it) thc political 

realities are that the sole prrctitionrr, the small firm, ther 

young, poor, or elderly members o f  the bar will bear the brunt 

o f  the burden. Many o f  them may be as lsgitimate an objec t  o f  

legal aid as those they are compallcd to rapresent for free. ( I  

once had a domestic legal aid casw wharm tha plaintiff in Fact 

had through w boy friend morm assets available than I did, and 

drova to Eourt in a car I could nevar hope to own. Yet I war 
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called on to work for hmr gratis.) When confronted with surh 

abusrmr, what provisions will br made to control and rmdratrs the 

predictable frauds upon the system, and its exposed 

participants? Will arttsrniy%s have charging liens, when it 

appears that the clients in fact DID have assets, or goods are 

replevied, or marital property obtained, or a will contest 

sustained? Will the legal rarvicr lnwyerr also bm subjmct to 

Court assignments? Will state's attorneys and public defenders 

be? Qttorneys on staff with the Rttornrpy Ganaranl, the DOT, the 

Department of Education? Will the Judiciary dimcharge their 

obligation by dedicating their Saturday or other Free time to 

thr administration of the s y s t m m  pratim? What o f  out of state 

lawyers admittmd in Florida? What o f  tho rprcinliat in 

Bankruptcy who doma not practicr in statm court s?  To may that il 

scora o f  ltcmmittmmrtn will i ~ l v m  all thim on P circuit by 

circuit basis is inconsistent with the assertion o f  inherent 

judicial authority. The results will not be logical, and 

consaieitrnt f r o m  circuit to circuit. If a mystmi is to br crratrd 

by the court's authority, it should be created by the court, 

adminiatsrad by the court, lead by the court through example as 

well as Command, and affoct all thore who arm cmrcriptrd to its 

service fairly, equally, and uniformly throughout the iitata. 

Provision should be made by THE COURT to avoid access to the 

system by thorr  who rhould not h a w  it, by THE COURT to prmvmnt 

its use as a political instrument or instrument o f  profit, by 

THE COURT to identify the broad types o f  C P B ~ S  which are not a 

ligitimato mubJmct o f  lmgal aid, evaluate and redress abuses, 

and identify and dircontinuo practicms that are ineffective or 
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harmful. h y  other course is not a exercise OF pQwl)r, it ia a 

constitutionaly impermissible abdication o f  it. In the end at 

ba i t  wm will have only Formalized at great mffort, what already 

rniatr. Rt worst, the harm through unfulfillmd and unfulfillablm 

axpectationa will take dmcadaao to rapair. 

THE Pc - TITIC)  u l-4 crrNScr 4 3  N e = LE 

During the Raagan Rdrniniatration, the Legal Service retrenched 

actions against school systems until a more favorable dry. Now 

the political climate h a s  chanped. Now mandatory IOTFI has 

funnmlsd t o  thorr samc mntitlmm money which they contend are not 

burdened with Federal rsatrictions placed upon the uses to which 

legal a i d  funds may b r  put. Now thr profmmmionnl lsrgal a i d  

establishment has assigned asraultr on the school mymtemm, local 

and state, a vastly enhanced priority, and allocation of 

rms~~rces. Thum an "unmet need" in traditional legal aid has 

been created, and lawyers are now again tcr bam forcad into 

unwilling collaboration in frcilitwtinp a course o f  conduct 

which many o f  them detest as a twisting and distortion to 

partisan political purpose of justice itself. Who is acting now 

and why is evident. That the plan is a mmrm coincidence at this 

time and under these circumstances strains brrliaf. Rangcad 

against it are the beliefs o f  the rank and file o f  this courts 

loyal officers. We believe that test cares against defandants 

who want t o  lose t o  crPrate judicial prrcrdrnt for intrurrionm 

that werr never intended or adopted by elected Impislators io 

both an abuse of t h w  judicial ryatcirrn and an assault on 

democracy. We believe that test cas~m to create an agnostic 

state rcnthmr than P nim-msctarirn onr diatort organic law 
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intended to secure fwadorn o f  oprrn and public religious 

slxprsaarion rather than rilrnce it. We believe that attempts by 

test cases to alter commercial law, landlord tenant law, 

inheritance, dower, property law, or indeed RNY law for the 

purpose of granting opcpcial favor to an economic clarr is 

diviaivr, rocially undsairablr, and a violation o f  thr tradition 

that justice is no rarpreter o f  the station o f  prrronr, rich OR 

poor. W e  believe that ''class atrupple" by RNY meanis,  including 

judicial, has no right to compol our smrvica, our thoughts, our 

words, or our skills, to achieve the day when the goddess o f  

justice is raplacad by Robbin Hood, or" rqual justice under law@' 

on hesr portals rpcrawlad over with with the false rhibbolrth o f  

"incoma tranrfrr". WPP believe that a "legal aid" s y s t a m  that 

taker public m o n e y  intended f o r  legal aid to individuals, to 

advancm its "social agenda" by lobbying our legirlaturr, or our 

courts, or building voting blacks with thoar funds, or for 

propaganda in a Bar News that will not m v m  print a paid add in 

opposition has no claim upon our service t o  witwrnm t h r  thrnklrrr 

task it abandonmd to contand for ito distorted vmrrion of 

"scocial juitiCr"r Our justicr is the jurtier o f  Facts, undrr a 

l a w  mode by elrctrd representatives, a law o f  individuals 

interacting freely in a free society under the common law of 

proud, equal men fashioned case by case on what is just between 

tharm, not a slavish service o f  an i l l  defined "greater good fo r  

a graater It was that fundamental law w e  =worm to 

uphold. We are faithful to that oath, and it constrains us to 

ray that to eontort a powor o f  disciplines farhionod to prrrrrvts 

freedom's low to violate itm most fundamental nature and 
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precepts ir neither ''proudDD nor "traditional." It is thm last 

s t o p  in the destruction o f  the efforts o f  local lawyers toward 

"traditional" legal aid focused on individuals within a eryiatrrm 

calculrtod to guard the dignity and savr tha pride o f  wary man. 

CCINCLUEIIW 

Proponents o f  this new wdear hail a "wave of  enlightened 

justicm" but i t  ir P DRRKENINO WRVE THRT SWEEPS MEN CIOFIINST 

CONSCIENCE CIND CONVICTION IN FORCED OBEDIENCE to thrr will a 

vocal, unmlectlad minority, I lhomrm Jsffmraon said it brrt I 

TO COMPEL Fz MFlN TO FURNISH CONTRIBUTIONS FOR PROPnBFITION 

OF Q P I N I C "  I N  WHICH HE DISBELIEVES FIND WHICH HE FzBHORS 

1s SINFUL FIND TYRFINNICRL 

Qod mavm this honorable court, and us all, from much P "plan 

Rmmprctfulw &mittr& 

BRIFIN c. SFIN~ERS, P. FS. 
P. 0. Box i15&9 
Fort Walton Beach, FL 5ES49 
904-e43-8158 
Florida Bar # 070308 

docurnmnt ham brrn furnished to Talbot D 9 R l e r n b h r t r ,  P.O. Eon 

~0&89,Tallrharrrr, F1 3E316, and John Harkneie, fha Florida Barq  

6SQ Flpalachlae Parkway, Tallrhrarre, F1 SE399-2300fby regular 

U.S. Mail th is  14th day o f  Novrmb 
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