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CLERK, SUPREME COURT 

By Chief Deputy Clerk 

The Honorable S id  White 
Clerk of the Supreme Court 
Supreme Cour t  Building 
500 South Duval Street 
Tal lahassee ,  FL 32399-1925 

Re :  C a s e  N o .  74,538 
Amendment t o  Rules Regulating 
The Florida B a r  - 1-3.(a) 

Dear M r .  White: 

I n  r e sponse  t o  t h e  n o t i c e  conta ined  i n  The Florida B a r  News of 
September 15, 1992,  I am responding  t o  t h e  above-proposed rule. 

The need for p r o  bono s e r v i c e s  t o  be a v a i l a b l e  t o  i n d i g e n t s  is 
c l e a r l y  one of t h e  most critical problems f a c i n g  The Flor ida  
B a r .  However, The Bar should n o t  resolve one problem by t h e  
c r e a t i o n  of another .  

It is unreasonable  t o  r e q u i r e  governmental lawyers  and judges  t o  
comply with t h i s  proposed r u l e  as wri t t en .  Such compliance by 
judges  would create e t h i c a l  problems as w e l l  as problems with 
t h e  Judicial Q u a l i f i c a t i o n s  Commission. Nor is it f a i r  t o  tax 
t h e s e  B a r  m e m b e r s  who cannot ,  t h rough  no f a u l t  of t h e i r  own, 
comply with t h e  p r o  bono requirements .  

until such  t i m e  a s  rules  and canons are changed or t h e  
d e f i n i t i o n  of llpro bonoll service is expanded t o  inc lude  matters 
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which governmental lawyers and judges can properly perform, I 
would strongly urge the C o u r t  to delay acceptance and/or 
implementation of the proposed rule. 

V e r  truly  yours, 

@w /?fl 
Claire K. Luten 
C i r c u i t  Judge 

/cdc 
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Spec i f i c  Concerns 

1. Memorandum 

Implementation and R e v i e w ,  pg. 31: 

I n  t h e  list of t a sks  t o  be accomplished by t h e  
implementation date  of J u l y  1, 1993, no p rov i s ion  is made for 
making t h e  necessa ry  c o n s t i t u t i o n a l ,  s t a t u t o r y  o r  admin i s t r a t ive  
r u l e  changes  necessa ry  t o  permit a governmental  lawyer  or judge 
to comply w i t h  t h e  requi rement  t o  provide  pro bono services, n o r  
is there a p rov i s ion  made t o  permit amendments t o  t h e  Code of 
J u d i c i a l  Conduct, which canons preclude t h e  t y p e  of s e r v i c e s  
r e q u i r e d  by t h e  proposed ru l e .  I ques t ion  whether these changes  
can be effected by J u l y  1, 1993. 

2. 4-6.2 Pro Bono Se rv ice  t o  the Poor 

( a ) ( l )  s p e c i f i e s  t h e  exact t y p e  of services which q u a l i f y  
as ''pro bono1I. Each s e c t i o n  r e q u i r e s  a judge t o  p r a c t i c e  l a w .  
There is no p rov i s ion  which would merely i n d i c a t e  t h a t  t h i s  
r e s p o n s i b i l i t y  may be discharged by a judge th rough  means n o t  
i n c o n s i s t e n t  w i t h  s t a t u t e  r u l e s  or canons. 

I t  appears t h a t  no matter how t h e  s t a t u t e s ,  r u l e s  o r  
canons are amended, a judge w i l l  have  t o  provide  Illegal 

servicesll t o  t h e  poor. T h i s  flies i n  t h e  face of an independent  
j ud ic i a ry ,  and would r e q u i r e  not a f e w  changes,  b u t  a complete 
r e j e c t i o n  and rewrite of Canon 1, Canon 3 A ( 1 ) ( 6 ) ,  and Canon 
5B( 2) ,  and some r e d r a f t i n g  of others 

3. 4-6.2 Pro Bono Service 

(e) comment, pg. 10,  l i n e  258 - This  i n d i c a t e s  t h a t  t h e  
" range  of service o p p o r t u n i t i e s  will be expanded t o  t h e  e x t e n t  
f easiblell . Such expansion w i l l ,  of n e c e s s i t y ,  r e q u i r e  an 
amendment t o  t h e  ru l e .  Unti l  t h a t  occurs, judges  a r e  bound by 
t h e  r u l e  as now wr i t t en ,  while be ing  equa l ly  bound by t h e  canons 
and other s t a t u t o r y  or admin i s t r a t ive  r u l e s .  

Unti l  such  t i m e  a s  such  necessa ry  changes  have been made 
t o  t h e  proposed r u l e ,  judges  w i l l  be i n  v io l a t ion  of either t h e  
canons ( i f  t h e y  comply) or t h e  Bar r u l e s  ( i f  t h e y  do n o t  
comply). T h i s  p l a c e s  t h e  judges  of t h i s  state i n  a quandary n o t  
of t h e i r  making, and which t h e y  do n o t  deserve .  


