
CORRECTED -- COPY 

No. 74,570 

THE FLORIDA BAR 

RE: AMENDMENTS TO THE RULES 
REGULATING THE FLORIDA BAR 
(GRIEVANCE PROCEDURES AND 
CONFIDENTIALITY) 

[March 16, 1 9 9 0 1  

PER CURIAM. 

The Board of Governors of The Florida Bar, pursuant to 

rule 1- 1 2 . 1 ,  Rules Regulating The Florida Bar, petitions this 

Court to approve extensive revisions to the Rules Regulating T h e  

Florida Bar. The proposed amendments are the final product of an 

endeavor begun in June 1 9 8 7  by the Disci.plinary Review Commj.ssion 

which was created by the then President-Elect Ray Ferrero. The 

Commission was appointed to 1) evaluate the current grievance 

system; 2) consider the feasibility and structuring of a 



statewide fee arbitration system; 3 )  determine whether criteria 

should be established in regard to staff attorney case loads; and 

4) evaluate the workload generated under the current system. In a 

report published January 1 9 8 9 ,  the Commission made 

recommendations concerning procedural aspects of the grievance 

system, administrative policy, and confidentiality. With the 

exception of several of the Commission's recommendations 

concerning confidentiality and its recommendation in connection 

with immunity of the complainant, the Bar incorporated the 

Commission's recommendations into its proposed amendments. 

Official notice of the Bar's intent to file this petition was 

published in the July 1 5 ,  1 9 8 9 ,  edition of The Florida Bar News 

as required by rule 1-12.1, Rules Regulating The Florida Bar. 

Oral argument was held on October 2, 1 9 8 9 .  

We have considered comments from interested parties, 

including the Florida Medical Association, and the response of 

William E. Loucks, past Chairperson of the Disciplinary Review 

Commission and Rutledge R. Liles, the immediate past President of 

The Florida Bar. In their response to the petition, Mr. Liles 

and Mr. Louck urge the Court to adopt the confidentiality scheme 

recommended by the Commission. The Commission's recommendations 

in this area differ from those of the Bar in three major 

A fee arbitration rule was adopted by this Court in In re 
Amendment to Rules Regulating the Florida Bar - Chapter 14 (Fee 
Arbitration Rule), 5 4 2  So.2d 9 7 5  (Fla. 1 9 8 9 ) .  
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respects: 1) the so called "gag rule"; 2) public access to 

information concerning grievance proceedings; and 3 )  immunity of 

the complainant. 

The Commission recommends that the gag rule be abolished 

and complainants in a disciplinary proceeding be allowed to state 

the fact that a complaint has been filed with The Florida Bar. 

After final disposition of the case at the grievance committee 

level, the Bar would be allowed to reveal that disposition, the 

reason therefor, and to share, upon request, any public record 

documents. 

also be allowed to respond to specific inquiries concerning 

matters which are in the public domain, but otherwise 

confidential under the rule, by acknowledging the status of the 

proceedings. The Bar proposes a "partial abolition" of the gag 

rule. Under the Bar's proposal, complainants and other 

participants would be allowed to state that a grievance complaint 

has been filed and probable cause or no probable cause has been 

found, once such findings have become final. However, the gag 

rule would continue for admonishments (previously known as 

private reprimands). Authorized representatives of the Bar would 

be allowed to respond to inquiries regarding otherwise 

confidential matters which are in the public domain by 

acknowledging the status of the proceedings. With the above 

exceptions, disciplinary proceedings and all matters related 

thereto would remain confidential until a formal complaint for 

other than minor misconduct is filed with this Court. Under the 

Authorized representatives of The Florida Bar would 
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Bar's proposal, perpetual confidentiality would be maintained 

where the final disposition is a finding of "minor misconduct." 

As to immunity of the complainant, the Commission recommends that 

the complainant not be given immunity or privilege from civil 

liability but be subject to applicable Florida law. However, the 

Bar proposes absolute immunity if disclosure of the proceedings 

is not made by the complainant and qualified immunity if 

disclosure is made. 

After careful consideration, we approve all amendments 

proposed by the Board of Governors except those which are in 

conflict with the above recommendations of the Commission. While 

we recognize the diligent efforts of the Bar to submit a proposal 

which will overcome the public perception that the disciplinary 

system is self-protective and rife with secrecy, we agree with 

the Commission that public respect and confidence in the 

primarily self-operated lawyer disciplinary system can best be 

gained by allowing the public to determine for itself that the 

grievance system works efficiently, fairly, and accurately. We 

also share the Commission's constitutional concerns about a 

confidentiality rule which retains a "gag" rule and which 

requires permanent confidentiality in disciplinary proceedings 

involving minor misconduct. See Doe v. Gonzales , no. 85,8452 

(S.D. Fla. May 31, 1 9 8 8 ) ,  affirmed , no. 88- 5570 (11th Cir. 

September 6 ,  1 9 8 9 ) .  Therefore, we adopt the confidentiality 

scheme which opens the grievance process to public review, as 

recommended by the Commission. 
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The rules, as adopted, are the integration of the 

recommendations of the Bar, the recommendations of the 

Commission, and the independent amendments made by this Court. 

The major changes in the appended Rules Regulating The Florida 

Bar are as follows. The amendment to rule 3-3.2 grants authority 

for the filing of a formal complaint with this Court, without the 

prior necessity of a finding of probable cause in those cases 

which are based on the same misconduct for which a member has 

been temporarily suspended and in those cases which are based on 

charges of felony conduct (prior to conviction) when the 

chairperson of the appropriate grievance committee agrees to the 

direct filing of the formal compliant. The amendment to 

paragraph (a) of rule 3-5.1 changes the term "private reprimand" 

to "admonishment" in order to avoid confusion between the current 

public and private reprimand. This paragraph also authorizes the 

administration of admonishments before grievance committees. 

Paragraph (b)(3) of rule 3-5.1 has been amended to require that 

notice of a determination of minor misconduct be given to the 

complainant. Consistent with the amendments to rule 3-7.1, 

paragraph (b)(4) of rule 3-5.1 has been amended to remove the 

requirement that cases in which either the board or the 

respondent rejects a grievance committee report of minor 

misconduct remain confidential until this Court enters an order 

imposing public discipline. The amendment to paragraph (b)(5) of 

that rule shortens the time for an admission of minor misconduct 

after a finding of probable cause to fifteen days after the 
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probable cause finding. Paragraph (d) of rule 3-5.1 allows 

public reprimands to be administered before any judge designated 

by this Court. The amendment to paragraph (c) of rule 3-6.1 adds 

former members who resigned in lieu of discipline to those who 

may not have direct client contact or handle trust funds or 

property. 

Rule 3-7.1, as amended, opens the grievance process to 

public review. Disclosure under the rule is limited to 

information concerning the status of the proceedings and 

information which is part of the public record. Paragraph (a) 

clarifies what constitutes the "public record." Paragraph (b), 

as amended, provides that proceedings under rule 3-3.5 are public 

and contempt proceedings authorized under the rules are public, 

even if the underlying disciplinary matter is otherwise 

confidential. Consistent with this amendment, paragraph (f)(2) 

of former rule 3-7.10 dealing with the preservation of 

confidentiality during contempt proceedings has been deleted. 

Likewise, paragraph (9) of rule 3-7.11 (former rule 3-7.10) has 

been amended to reflect this change. Paragraph (d) of rule 3-7.1 

allows the complainant, respondent, or any witness to disclose 

the existence of disciplinary proceedings and any documents or 

correspondence served on or provided them. Consistent with this 

change, paragraph (e) of rule 3-7.11 (former rule 3-7.10) no 

longer prohibits witnesses from disclosing the existence of a 

disciplinary proceeding or the identity of the respondent. 

Paragraph (e) of rule 3.7.1 allows authorized representatives of 
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the Bar to respond to inquiries concerning matters in the public 

domain, but otherwise confidential, by acknowledging the status 

of the proceedings. Under paragraph (9) of that rule, 

disciplinary matters pending at the initial investigatory and 

grievance committee levels shall be treated as confidential by 

the Bar, except as provided in paragraph (e). Under paragraph 

(h) of rule 3.7.1, disciplinary cases in which a finding of minor 

misconduct has been entered became public information. 

Similarly, upon a finding of probable cause or no probable cause 

disciplinary cases become public information, under paragraphs 

(i) and (j), respectively. Paragraph (i) also provides that for 

purposes of that paragraph a finding of probable cause shall be 

deemed to have been made in those cases authorized by rule 3- 

3.2(a) for the filing of a formal complaint without the prior 

necessity of a finding of probable cause. Paragraph (k) 

authorizes the Bar to provide information pursuant to subpoenas 

of regulatory agencies. Paragraph (1) provides that any judge 

may be advised as to the status of a confidential matter and 

provided with a copy of the public record. Paragraph (o), which 

is new, replaces paragraph 3-7.l(a)(l)e which allowed the Bar to 

disclose information necessary to correct a false or misleading 

statement made by a candidate for public office concerning a 

disciplinary action against the candidate. This paragraph 

authorizes the Bar to respond to false and misleading statements 

made by any person regarding disciplinary cases by disclosing all 

information necessary to correct the false or misleading 
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statements. Paragraph (p), which is also new, allows the Bar, 

upon written waiver by the respondent, to disclose the status of 

the proceeding and to provide copies of the public record to the 

Florida Board of Bar Examiners, the Florida judicial nominating 

commissions and comparable bodies in other jurisdictions. 

Rule 3- 7.3 ,  which is new, differentiates between inquiries 

into professional conduct and complaints and sets forth the 

procedures to be followed for each. Under paragraphs (a) and (d) 

of that rule, the complainant shall be notified of a decision not 

to pursue an inquiry and of a dismissal of a case and shall be 

given the reasons therefor. Under new paragraph (f) of rule 3- 

7.3, closed inquires and complaints dismissed by bar counsel 

became public information. Former rules 3- 7 .3  through 3- 7 .14  are 

renumbered 3- 7.4 through 3- 7.15 ,  respectively. References to 

"admonishments" in rule 3- 7 .4  are changed to "letters of advice." 

Paragraph (f) of that rule allows grievance committees to hear 

matters in panels of three or more if the designated reviewer and 

committee chairperson agree. Paragraph (f) further provides that 

the chairperson or vice-chairperson serve as the presiding 

officer if one of them is a member of the panel. If neither is 

on the panel, one of the lawyer members must be elected to 

preside. Under that paragraph, a lawyer grievance committee 

member who investigated a matter may not vote on its disposition. 

Under paragraph (9) of rule 3- 7.4,  a hearing is no longer 

required before a probable cause determination may be made. 

However, the respondent is provided with all materials considered 
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by the committee and is allowed to respond in writing. 

paragraph (h) of rule 3-7.4 the complainant is granted the right 

to be present at any grievance committee hearing in wh-ch the 

respondent is present. Paragraph (j) of that rule has been 

amended to, among other things, define the record before the 

grievance committee. In conformity with the amendments to rule 

3-7.1, paragraph (k) of rule 3-7.4 no longer requires that the 

letter sent to the complainant by bar counsel after a finding of 

no probable cause explaining why the complaint did not warrant 

further proceedings be sent in confidence. This paragraph also 

clarifies that although a letter of advice is not a disciplinary 

record, it is otherwise part of the public record. The amendment 

to paragraph (b) of rule 3-7.5 places a time limit on the ability 

of the designated reviewer to review actions of the grievance 

committee. Paragraph (n) of rule 3-7.6 has been amended to add a 

research fee for the production of documents to persons other 

than regulatory agencies which are covered in paragraph (j) of 

rule 3-7.1. 

Under 

Accordingly, the appended amendments to the Rules 

Regulating The Florida Bar are adopted. Additions are 

underlined; deletions are indicated by strike-through type. The 

rules shall become effective March 17, 1990. While we believe 

that the amendments removing the gag rule should be applied 

retroactively, we decline to retroactively apply those provisions 

opening disciplinary files to public inspection for several 

reasons. First, in many cases information contained in the file 
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was given under the belief that the information would remain 

confidential and that the complaint would have absolute immunity. 

m, e.a,, Stone v. Roseq, 348  So.2d 387 (Fla. 3d DCA 1977) 

(complainant has absolute immunity from liability arising out of 

making a grievance complaint). It would be unfair to now change 

the rules after the fact and open those records to the public. 

The publication of the confidential information in those files 

could subject a complainant to a possible suit for libel and 

slander. Second, many minor misconduct and other private 

reprimand cases resulted from plea bargains in which the 

respondent gave up his right to challenge the alleged violations 

in exchange for the assurance that the matter would remain 

confidential. Finally, as a practical matter, it would be unduly 

burdensome and costly for the Bar to reorganize pending and 

closed files into public and non-public records. Therefore, the 

provisions removing the gag rule shall apply to closed, as well 

as, pending and future disciplinary cases. However, the 

provisions allowing public access to disciplinary records shall 

apply to only those actions for which a disciplinary file is 

opened on or after the effective date. Those amendments to the 

procedures for the investigation and prosecution of disciplinary 

complaints which do not directly deal with disclosure shall apply 

to both pending and future cases. 

It is so ordered. 

EHRLICH, C.J., and OVERTON, McDONALD, SHAW, BARKETT, GRIMES and 
KOGAN, JJ., Concur 
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CHAPTER 3 .  RULES OF DISCIPLINE 

3- 1 .  PREAMBLE 

RULE 3 - 1 . 1  [NO CHANGE] 

RULE 3 . 1 . 2  [NO CHANGE] 

3- 2 .  DEFINITIONS 

RULE 3 - 2 . 1  GENERALLY [NO CHANGE] 

3 - 3 .  JURISDICTION TO ENFORCE RULES 

RULE 3 - 3 . 1  [NO CHANGE] 

RULE 3 - 3 . 2  BOARD OF GOVERNORS OF THE FLORIDA BAR 

The board is assigned the responsibility of maintaining 

high ethical standards among the members of The Florida Bar. The 

board shall supervise and conduct disciplinary proceedings in 

accordance with the provisions of these rules. 

(a) Authority to File a Formal, Complaint. No formal 

complaint shall be filed by The Florida Bar in disciplinary 

proceedings against a member of the bar unless e-kther a y L k e m - n e e  

? there shall first be a findjna under these 

xules that probable cause exists to believe that the respondent 

is guilty of misconduct justifying disciplinary action, or the 

member has been temporarily suspended for the same misconduct 
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ahat is the subiect matter of~Lhe formal complaint , or unless the 
respondent has been determined or adjudged to be guilty of the 

commission of a felony, or unless the respondent has been 

disciplined by another entity having jurisdiction over the 

practice of law or, w ith the c oncurrence of the chaimerson of 

U i e v a n c e  comm ittee, if the member has been charaed with the 

commission of a felonv under amlicable 1 aw which warrants the 
. .  os i  tion of disciD1J ne. 

( b )  [NO CHANGE] 

RULE 3 - 3 . 3  [NO CHANGE] 

RULE 3 - 3 . 4  [NO CHANGE] 

RULE 3 - 3 . 5  [NO CHANGE] 

3 - 4 .  STANDARDS OF CONDUCT [NO CHANGE] 

3-5. TYPES OF D I S C I P L I N E  

RULE 3 - 5 . 1  GENERALLY 

[Introductory paragraph - NO CHANGE] 

(a) -L\J - -jshments . A Supreme Court of 

Florida order findina minor mjsconduc t and adjudging an prka-te 

admonishment may direct the respondent to appear before 

the Supreme Court of Florida, the board of governors, ar ievance 

committee, or the referee for administration of the rqnmmnd 

enl;. A grievance committee report and finding of minor 

misconduct or the board of governors, upon review of such report, 

may direct the respondent to appear before the board of governors 
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! 

or the grievance committee for administration of the 

admoushment . A memorandum of administe&iqrat i on  of sttekan 

admogbshment shall thereafter be made a part of the 

record of the proceeding. 

(b) Minor Misconduct. Minor misconduct is the only type 

of misconduct for which all 7 admon ishment is an 

appropriate disciplinary sanction. 

(1) [NO CHANGE] 

( 2 )  Discre tion of Grievance Commjttee . Despite the 

presence of one or more of the criteria described in paragraph 

(l), above, a grievance committee may recommend an pr+ruke 

admonishment for minor misconduct when unusual 

circumstances are present. When the grievance committee 

recommends ag 7 admonishment for minor misconduct 

under such circumstances, its report shall contain a detailed 

explanation of the circumstances giving rise to the committee's 

recommendation. 

( 3 )  - 0  . If a grievance 

committee finds the respondent guilty of minor misconduct or if 

the respondent shall admit guilt of minor misconduct and the 

committee concurs, the grievance committee shall file its report 

recommending an p r + m L L  ~eprmand adm onishment, recommending the 

manner of administration and for the taxing of costs against the 

respondent. The report recommending an 7 
admonishment shall be forwarded to staff counsel and the 

designated reviewer for review. If staff counsel does not return 
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, 
! .  

! 

the report to the grievance committee to remedy a defect therein, 

or if the report is not referred to the disciplinary review 

committee by the designated reviewer (as provided in rule 3- 

7.85(b)), the report shall then be served on the respondent by 

counsel. The report and finding of minor 

misconduct shall become final unless rejected by the respondent 

within fifteen (15) days after service of the report. If 

rejected by the respondent, the report shall be referred to bar 

counsel and referee for trial on complaint of minor misconduct to 

be prepared by counsel as in the case of a 

finding of probable cause. If the report of minor rn isconduc t is 

not rejected by the respond ent. notice of the finding of m inor 

misconduct shall be ajven. in writingl to the comDlaJ nant 

( 4 )  Rejection of Minor M isconduc t Rep orts . 
by the board of governors of a grievance committee report 

. .  

The rejection 

z Lur ef minor misconduct, without 

dismissal of the case, or remand to the a -rievance committee. 

shall be deemed a finding of probable cause. The rejection of 

such report by a respondent shall be deemed a finding of probable 

cause for minor misconduct. 

#- rll 
L L  U L  1'1 

Upon trial before a referee . .  

following rejection by a respondent of a report of minor 

misconduct, the referee may recommend any discipline authorized 

under these rules. 
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(5) Admission of Minor Misconduct. At cili- t~~~ Fr5G.r ta 

thin fjfteen (15) days after a f e u  of Drobable cause bv a 

grievance cQmJni ttee a respondent may tender a written admission 

of minor misconduct to & counsel or the grievance 

committee. An admission of minor misconduct may be conditioned 

upon acceptance by the grievance committee, but the respondent 

may not condition the admission of minor misconduct upon the 

method of administration of the p + w r b - m i  admonjshment or 

upon nonpayment of costs incurred in the proceedings. Such an 

admission may be tendered after a finding of probable cause (but 

before the filing of a complaint) only if such an admission has 

not been previously tendered. If the admission is tendered after 

a finding of probable cause, the grievance committee may consider 

such admission without further evidentiary hearing and may either 

reject the admission, thereby affirming its prior action, or 

accept the admission and issue its report of minor misconduct. 

If a respondent's admission is accepted by the grievance 

committee, the respondent may not thereafter reject a report of 

the committee recommending an 7 admonishmen t for 

minor misconduct. If the admission of minor misconduct is 

rejected, such admission shall not be considered or used against 

the respondent in subsequent proceedings. 

, .  
- 

(c) [NO CHANGE] 

(d) Public Reprimand. A public reprimand shall be 

administered in the manner prescribed in the judgment but all 
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. .  
a .  

1 

such reprimands shall be reported in the Southern Reporter. Due 

notice shall be given to the respondent of any proceeding set to 

administer the reprimand. The respondent shall appear personally 

before the Supreme Court of Florida, the board of governors, 

ludae desianated - tg administer the r e m a n d ,  or the referee, if 

required, and such appearance shall be made a part of the record 

, .  

of the proceeding. 

[(e) - (h) NO CHANGE] 
3 - 6 .  EMPLOYMENT OF CERTAIN DISCIPLINED ATTORNEYS 

RULE 3 - 6 . 1  GENERALLY 

When attorneys have been placed on the inactive list, 

suspended, disbarred, or allowed resignation pursuant to rule 3- 

7.1+2 by order of this Court, they are ineligible to practice law 

until reinstated or readmitted. However, this shall not preclude 

a lawyer, law firm, or professional association from employing 

the suspended, disbarred, or resigned individual to perform such 

services only as may ethically be performed by other lay persons 

employed in attorneys' offices under the following conditions: 

[(a) - (b) NO CHANGE] 
(c) Client Contact. No suspended, resjgned. or disbarred 

attorney shall have direct contact with any client or receive, 

disburse, or otherwise handle trust funds or property o-+a 

3- 7 .  PROCEDURES 

RULE 3 - 7 . 1  CONFIDENTIALITY 
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All matters including files, preliminary investigation 

reports, interoffice memoranda, records of investigations, and 

the records in trials and other proceedings under these rules, 

except- those disciplinary matters -ull 

conducted in circuit courts, are * 
property of The Florida Bar. 9 l . l  Vf h- LV cb 

m C h  i l j  ill- u i u  

-11 1 1  
ULdLLpIL 

- 2  1 1  
UI LV p- pa 

- 
1 1 1  VL Ud V L  

r, 
d . I1 

1 
L L  LV L l l C  All of those 

matters shall be confidential and shall not be dj sclose d except 

as yovided in these rul es. When disclosure is germitted under 

these rules. jt shall be limited to information concerninu the 

status of the Droceedulas and anv-tion whjch is Dart of 

the public record as defined in these rules. 

. .  

(a) Public Record. fi ill iwlc; 3 

-_- - -  
LV VL dL 

a d  l r l :  

The g ubl3 'c record shall 

consist of the record before a urievance committee, the record 
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and any reports, corresg ondence, DaDers, rec ordinas and/or 

transcrjpts of heaxiags furnished to. served on or recejved from 

the resDondent or the complainant. 
/ l \  

\ A )  1 
a. If t t l l l y  a 

b. 1 ly or 1 1 1  

1: 
11y ULDL 

$-., . - 1  I L l l l l l Y  V L  L V1l LVr 

fClL f l L l . i c  " ~ f i L  t ; e t  : 

$i,c.:m.c: i l l i  

/ c I \  r. 
1 L . l  &&+WAA - u l - u u  = I31 1 
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(3b) Circuit Court Proceedings. 

LL. 11- 
T T  

proceedinas under rule 3 - 3.5 shall be publJ 'C 
informatJon. ContemDt Draceedinas authorized el sewhere ~n the se 

rules shall be publjc jnformatjon even thouah the un derlying 

disciplinary matter is confidential a s defined in these rules. 

( b ~ )  Limitations on 3?ub+m= ' Disclosure. 

Pv-J-Ul as 1 

9 -I r J - 1  - - 
J'I.d\l), Id .-)u L L ,  1 1 1  a11 1 1 1  

f-tf Any material ' provided to The Florida 

Bar ill L i p -  ' which is confidential under 

applicable law shall remain confidential and shall not be 

disclosed except as authorized by sueh applicable law. If. 

this tvDe of material is ma de a part of the public rec ord. that 

gortion sf the public record may be sealed by the grievance 

* e he e ou t F 'd . 
-3) HTe C L l  i - i$ lL u= 

n 
IrUl. 

I - \  T :  * 

\ I U1&-1wQ=T---=- 
1 A 
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(( 

b b L  

nothi nu in ~A h i p l a i n a n t .  resDondent 

or any - witness from d isclosina the ex1 'stence of pr oceediaus under 

these rules or from disclo sin9 anv documents or corresDondenc e 

. .  

served on or -rovided u t o t h o  se uersons. 
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je) ResFonse to Inquiry. Regresentatives of The Florida 

authorized bv the board of uovern ors. s u l  resoond t 0 

nu matters which are in the oublic 

domain, but otherwise confidential under the rules, by 

acknowleduinu - the status of the oroceedinus. 
. .  

(df) - ci- u= - uf -@JFP--d -Lu - 
Notice to Law Firms. When a discigljnary f ile 

is oDened Tthe respondent shall disclose to - e j  

s or h er current law firm and, if different, respondent's law 

firm at the time of the act(s) giving rise to the complaint, the 

fact that a ' disciolinary f ile has been 

mxpm&wk opened. The $Disclosure shall be in writing and 

be in the following form: 

A complaint 1 t against 

nu= has been filed with The Florida Bar. The nature of the - illlmmtions are . This notice is 

provided pursuant to rule 3-7.1($i) of the Rules Regulating The 

Florida Bar. 

The notice shall be provided within fifteen (15) days of 

notice that a disciDlinarv f ile mmplu i l l t  has been opened muel-e 

and a copy of the above notice shall be served on The Florida 

Bar. 
. .  
1- EiU- 

1 7 1 1 ,  
LL J I . L \ C )  a 1 1  : 

LL, 1 1 1  a11 r- 

- -  
IL ULdL 
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7 l I L b I l \  .. 7 7 - I I L b I ? \  .. 
I . A \ W ) ( A )  u J 1 . I  u ( 4 )  u 

\ A )  1 UJ33-L L- 
I l \  -.- ' - A  .-. - ,* 

1 7  1 1  \ 1 
J I . l \ L ) ,  0 1  

I ? \  A 

\ J )  L-llL W l l r  11- w L  all 
1 1  z 

- - 1 r y  W L  I I W  

H e  ill- 

4 9 )  p endina In vestiaations. Discinlinarv ma tters Dending 

at t U i t J a 1  ittee levels shall 

be treated as confidential by The Florjda Far, excep t as pro vj ded 

An rule 3 - 7.l!e!. 

. . .  investiaatorv and grievance corn 

(h) J * g  ' w  

of minor miscond uct has been entered. bv act ion of the qr ievance 

* it 0 ub ' * o  

(1) Probable Cause Cases. Anv discinlinarv case in which 

a '  * C r ' s  ' _  * 

has been entered shall be Gubl ic information. For numos es of 

thjs garagraph a findinq o f  probable cause shall be deemed to 
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have been made in those cases authorized bv rule 3 - 3*2!a!p for 

the filina of a formal complaint without the prior necessJty of a . .  

u of probable cause. 

(j) No Probable Cause Cases. Any d~isc&.Jinary case which 

has been concluded by a findina of no probable cause for further 

disciplinary proceedings shall b ecome Dublic information. 

(k! Produ ction ’ of D iscj-olinary Records Pursuant to 

Doena. The FlorJda Bar. pursuant to a valid subpoena. issued 

by a reaulatory aaency, may pro vide any document s which are a 

€?ortion of the DUb1J.C re cord, e ven if the disci-olj nary pr oceeding 

AS confidential under t hese r ules. The Florida Rar mav charae a 

reasonable fee for IdentJ ‘fication of and photocopy ina the 

documents. 

4 1 )  Not ice to Judaes. Any judge of a court of re cord mav 

be ad vised as to the status of a confidential d isciplinary case 

and mav be provided with a co-ov of the D ~ A C  re cord. The j udae 

v t a i n  the conf identialitv of the matter. 

(m) Evidence of Crime. The confidential nature of 

these proceedings 

H = i e m h ~  shall not prem5be gre clude the f+%-&g ajvinq of 

informations testimony 

f - to authorities ha-w+ng 

. .  . .  
. .  

au orize 

to jnvestiaate alleged crJminal activitv. . .  . .  

(W u- I”,:Lx%keJ% 

Alcohol and Drua Tr \ I I f l v  kdemx-tThat an eatment. / l \  
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attorney has voluntarily sought, received, or accepted treatment 

for alcoholism or alcohol or drug abuse shall be deemed 

confidential a d  shall not be admitted as evjdence in 

disciDlinarv Droceedings under these rules unless aareed to by 

the attorney who souaht the treatment. 
. .  2 -  

( 2 ;  - P \ - b l L f  u u m  

Y yJ-= 

-0- It is the purpose of this paragraph fhj- to encourage 

attorneys to voluntarily seek advice, counsel, and treatment 

available to & attorneys, without fear that m L h  

the fact sf it- ' Bs sought or - rendered, will or might cause embarrassment in any future 
disciplinary matter. 

to! Response to False or Misleadina Statements. If public 

statements which are false and misleadjna are made about any 

otherwise conf idential disciplinary case, Th e Florida Bar mav 

sclose all information necessarv - to correct such false or 

mislead-ug statements. 

fp! Disclosure by Waj ver of ResDondent. U ~ o n  written 

waJver executed bv - a r esDondent. The FlorJda Bar mav - disclose the 
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. .  s t a t u s  of  o t h e r w i s e  c o n f j d e n t i a l  d J ~ s c i p l l w y  p r o c e e d j n a s  and  

provide c o p J ~ e s  of  t h e  DublJc record t o  : 

(1) The F l o r i d a  Board o f  B a r  Uam i n e r s  o r  t h  e 

arable bodv J n  o t h e r  i u r J s d i c t j o n s  f o r  t h e  purpose  o f  * .  

e v a l u a t i n a  t h e  c h a r a c t e r  and f i t n e s s  of a n  arm1 i c a n t  f o r  

s s j o n  t o  m-actjce l a w  i n  t h a t  i u r i s d i c t i o n :  o r  

f2) F l o r i d a  l u d i C J a l  nomin~&,i,pa comm i s s i o n s  o r  t h e  . . .  

oarable bodv - j n  o t h e r  j u r i s d i c t i o n s  f o r  t h e  ~ u r p o  se of  
. . .  2 

o f f i c e .  

RULE 3-7.2 [NO CHANGE] 

RUJIE 3 - 7 . 3  REVIEW OF INOUIRIES, COMPIIAINT PROCESSING AND I N I T m  
INVESTIGATORY PROCEDURES 

( a )  S c r e e n i n g  of  I n a u l r i e s  . Pr io r  t o  open i n a  a . .  

l i n a r y  f i l e ,  bar c o u n s e l  s h a l l  re v i e w  t h e  i n q u j r y  made and  

J V w d  

c o n s t i t u t e  a v i o l a t i o n  o f  t h e  Rules  R e a u l a t i n a  The F l o r i d a  B a r  

w a r r a n t i n u  t h e  imx>osi t ion of  d i s c i d i n e .  I f  bar c o u n s e l  

d e t e r m j n e s  t h a t  t h e  f a c t s ,  j f  proven,  would n o t  cons  t i t u t e  a 

. .  

V l o l a t J  ‘ o n  o f  t h e  Rul e s  R e a  u l a t i n q  The F l o r  ida  B ar  w a r r a n t  i n a  t h e  

moos i t j o n  o f  d i s c w e ,  bar c o u n s e l  may d e c l j n e  t o Rursue - t h e  

y .  A d e c j s i o n  bv bar c o u n s e l  n o t  t o  Dursue a n  i n a u i r v  

s h a l l  n o t  m e c l u d e  f u r t h e r  a c t i o n  o r  review under  t h e  Rules  

Reuula t i n g  The F l o r i d a  B a r .  The compla jnan t  s h a l l  be no t j f i e d  of  

a d e c i s J o n  n o t  t o  t x x s u e  an  inqu j rv  and s h a l l  be a i v e n  t h e  

xeasms t h e r e f o r .  

. .  
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[bl Cowlajnt Proce ssina ' - and Bar Cou nsel In vestiaation. 

el decides to Dursue an maujrv, a djsciDljnarv file 

1 be opened and the inquiry shall be considered as a 

laint. if the form reauarement of Icl is met. Bar counsel 

shall investigate the alleaations c~ntamed in the comDlaint. 

Icl Form for Compliunts. All complaints. except those 

d by The Florjda Rar,~~ shall be j n wrJ tJ nu and under oath. . .  . . .  

The comDlaint shall contain a statement Drovidina that: 

Under p enaltv of Deriurv, I declare the 
foreqoing facts are true, correct and complete. 

Id) D ismissal of Disciplinary Case s .  Bar counsel mav 

dismiss discipl.i,.mxy case s if ' , after complete investigatjon, bar 
counsel determ ines that the facts show th at the attornev d id not 

violate the Rules Reaulatjna The Florida Bar. Dismissal bv bar 

counsel shall not w e  clude further action or re view under the 

Rules Reaulatina The F1 orida Bar. No thing in th ese rules shall 
. .  preclude bar counsel from obtalnlna the concurrence of t k  

erson on the dismissal of a case. If 

v case is dismissed, the comDlainant shall be notifJed . .  - - 
of the d ismjssal and shall be aiven the reasons th erefor. 

(el Referral to Gri evance Committees. Ba r counsel mav 

refer dusagUnary cases to a G ~ J  ' evance corn ittee fo r its ' fur ther 

Jnvestigation or action as authorized else where J 'n these rules. 

Far counsel mav recommend sx>ecJfic action on a cas d to a e referre 

arievance committee. 

. .  
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If) Information Concernha Closed Inquxies and ComDlainLs . .  

missed bv Staff. When bar counsel does not Dursue an ~ n q u x y  

or diwsses a disulinary case, such action shall be deemed a! 

dina of no probable cause for further discjGlinarv proceecUags 

and the matter shall become Dublic Jnformation. 

RULE 3 - 7 . 3 4  GRIEVANCE COMMITTEE PROCEDURES 

[Introductory paragraph and (a)-(d) NO CHANGE] 

(e) Counsel and Investigators. Upon request of a 

grievance committee, staff counsel may appoint a bar counsel or 

an investigator to assist the committee in an investigation. 

Staff counsel shall assist each grievance committee in carrying 

out its investigative and administrative duties and shall prepare 

status reports for the committee, notify complainants and 

respondents of committee actions as appropriate, and prepare all 

reports reflecting committee findings of probable cause, no 

probable cause, recommended discipline for minor misconduct, and 

letters of advice after no probable cause findings. 

(f) Quorum, Vote. Three 1 3 )  members of the committee, two 

(2) of whom must be lawvers. shall constitute a auorum * m  
gsievance comttee m y  consider cases in panels of gMot fewer 

than three ( 3 )  members, -=; 5 
f two ( 2 )  of whom must be CI 1awyerTL 

Consid-atjon of matters bv a panel 

of three 1 3 )  ) 

ted re viewer and the c-person of the arje vance 

The three ( 3 )  member FF 
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lawyer members to preside o ver the nanel's action S. If the 

chairnerson or vice - chairnerson - is a member of a three 1 3 )  member 

erson shall be the nresidang . .  

offjcer. All findings of probable cause and recommendations of 

guilt of minor misconduct shall be made by affirmative vote of a 

majority of the committee members present, which majority must 

number at least two (2) members. The number of committee members 

voting for or against the committee report shall be reflected in 

the transcript. Minority reports may be filed. A lawvex 

ur ievanc e committee member mav not vote on the d isposition of any 

matter in which tha t membe r served as the in vestJ 'aatina rnsrmb er od 

ttee. 

(9) Rights and Responsibilities of the Respondent. The 

respondent may be required to testify and to produce evidence as 

any other witness unless the respondent claims a privilege or 

right properly available to the respondent under applicable 

federal or state law. The respondent may be accompanied by 

counsel. At a reasonable time before aq-hem5ll~ ' any 

finding of probable cause or minor misconduct is made the 

respondent shall be advised of the conduct which is being 

investigated and the rules which have been violated, p~mv-ided 

-1 2 ,  
I I U  I L U  31- 

-. The respondent shall be provided wjth all materials 

considered bv-ttee and shall be given an opportunity to 

make a mitten statement permma4:y eY L ~ ~ z : ,  wwba3lY - 
sl-illgr sworn or unsworn, explaining, refuting, or admitting the ., . 
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alleged misconduct. 5P-k  r b z d  the r iqht  to 

- - z  - YL LL v -L L L L L  
C C I I  - I  c 

L LL) Lo 

- C -  --- L &I - - 1 1  
b,  L W  LUbL L LU LULL 

(h) Rights of the Complaining Witness. The complaining 

witness is not a party to the disciplinary proceeding. Unless 

found to be impractical by the chairman of the grievance 

committee due to unreasonable delay or other good cause, the 

complainant shall be granted the right to be present at any 

grievance committee hearing when 

the respondent is Dresent; 

befese the committee. Neither unwillingness nor neglect of the 

complaining witness to cooperate, nor settlement, compromise, or 

restitution will excuse the completion of an investigation. The 

complaining witness shall have no right to appeal. 

[(i) NO CHANGE] 

(j) Preparation, Forwarding, and Review of Grievance 

Committee Complaints. If a grievance committee finds probable 

cause, the h counsel assigned to the committee 

shall promptly prepare a record of its investigation and a formal 

complaint. The record bed ; c i o f a  

reports. correspondence, paDers,and/or recordinas furnished to 

commj ttee meetJ 'nus or hearbas. if the Droceedbas were at tended 

by a court reporter. Pro vided. however, that the comm ittee may 
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retire into private sess ion to debate the issues involved and to 

reach a decision as to the ac tion to be taken . The formal 

complaint shall be signed by the 

in the mernba of the committee who presided 

proceeding. The formal complaint shall be in such form as shall 

be prescribed by the board. 

. .  

. .  

If the Dresidina member of the . .  

$nt, V C he 

1 di 0 

bar coun sel does not auree with the chanues. the matt er shall be 

,r * C * tt 0 

ram-late action. 1 dhull 

5€ 

1 - .  
I D L  

When a formal complaint by a grievance 

committee is not referred to the designated reviewer, or returned 

to the grievance committee for further action, the f orma1 

laint shall be p-omp tly forwarded to and rev iewed by bar 

headquarters staff counsel shall file the formal comDlaint, 

furnish a copy of the formal complaint to the respondent, and a 

record shall be made copy of the trrtetffscLipL3 u- 

available to the respondent at his or her expense. 

. .  
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(k) Letter Reports in no Probable Cause Cases. Upon a 

the finding of no probable cause, the presiding member of 

committee OLI vib- will submit a s-he~+ 

%e+ter report of the no probable cause finding to 

& counsel with a copy to the investigating member and the 

respondent if the respondent was notified of the investigation. 

The report im-bmmch , k Z F  Lotm-se+ should include any 

documentation deemed appropriate by the presiding member 

. .  

. .  

Far c o u m  shall a f b o  send a letter to the 

complainant -=, w-L L" a l l y  

~ l ,  explaining why the 

complaint did not warrant further proceedings. 

Letters of adv ice issued by a grievance committee, in connection 

wjth f J w a s  - of no Drobabl e cau se, shall be in writing and 

the committee signed by the gresidina member of . .  

and shall not be-made a 
const itute a disciplinary record. 

(1) Recommendation of Admonishment, for 

Minor Misconduct. If the committee recommends an 

admonishment for minor misconduct, the 

grievance committee report shall be drafted by bar 

counsel and signed by the chairperson or vice-chairperson whe 

er of the three 131 member 

el who was elected to Dresi.de - ov er the Danel's action . The 

committee report need only include: (1) the committee's 
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recommendations regarding the p e k s k i )  rbcpehmnd adm onishment ' , 
designation withdrawal, and conditions of redesignation; (2) the 

committee's recommendation as to w z t  zrheuid b,? 

a z e F f e r  the method of 

administration of the mqmmmnd admonishment ; ( 3 )  a summary of 

any additional charges which will be dismissed if the pr+mte 

admonishment is approved; (4) any comment on 

mitigating, aggravating, or evidentiary matters which the 

committee believes will be helpful to the board in passing upon 

the mp+mand admonishment recommendation; and ( 5 )  an 

admission of minor misconduct signed by the respondent, if the 

respondent has admitted guilt to minor misconduct. No record 

need be submitted with such a report. After the chairperson, err 

vice-chairperson, or DKeSJdlnU member signs the grievance 

committee report, he or she shall return the report to bm-neh 

stbff counsel. The report recommending ag 

admonishment shall be forwarded to staff counsel and the 

designated reviewer for review. If staff counsel does not return 

the report to the grievance committee to remedy a defect therein, 

or if the designated reviewer does not present the same to the 

disciplinary review committee for action by the board, the report 

shall then be served on the respondent by 

counsel. 

. .  

(m) Rejection of %LL .Repimmd w h m e n  t. The 

order of *& i- admonishem shall become final unless 

rejected by the respondent within fifteen (15) days after service 
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upon the respondent. If rejected by the respondent, the report 

shall be referred to bar counsel and referee for trial on 

complaint of minor misconduct to be prepared by branch staff 

counsel as in the case of a finding of probable cause. 

4 I l i  st-*= c p ~  cu~m+t+x= c h u i ~ - m  
T T  . 
I L  3 L  

(OD) [RENUMBERED] 

Rule 3-7.85 PROCEDURES BEFORE THE BOARD OF GOVERNORS 

(a) Review of Grievance Committee Matters. The 

disciplinary review committee shall review those grievance 

committee matters referred to it by a designated reviewer. The 

committee shall make a report to the board and unless overruled 

by the board the report shall be final. 

(1) Whenever a grievance matter is referred to the 

disciplinary review committee by the designated reviewer, the 

disciplinary review committee shall promptly review the actions 

of the grievance committee and the recommendations of the 

designated reviewer and make a report to the board providing for 

the issuance of: 

a. An 7 admoashment which the 

respondent may thereafter reject in the same manner as an pr+mi=e 

ent recommended by a grievance committee; 

[(l) b.-d. and (2) NO CHANGE] 
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(b) Review by the Designated Reviewer. A designated 

reviewer GI ciI1- ' may review the actions of a grievance 

committee a-nd-shl.1 ~c-c g r i t i m  

n order to allo w for re view 

by the desianated revjewer. notice of gsaev a c  n e committee a CtJOn ' 

* 
advice. mjnor misconduct, or probable cause shall be uiven to the 

desiunated revj ewer . If the designated reviewer disagrees with 

the grievance committee action the designated reviewer shall make 

a report and recommendation to the disciplinary review committee. 

;The designated reviewer 

shall make the report and recommendation within twenty-one (21) 

days following the mailing date of the r&ermr3 not ice of 

grievance C O ~ ~ J  'ttee ac tjon; otherwise the grievance committee 

action shall ytcmet become f j n a l .  

. .  

[(C)-(f) NO CHANGE] 

RULE 3-7.55 PROCEDURES BEFORE A REFEREE 

[(a)-(j) NO CHANGE] 

(k) Referee's Re!?ort* 

(1) Contents of Re!? ort * Within thirty (30) days after 

the conclusion of a trial before a referee or ten (10) days after 

the referee receives the transcripts of all hearings, whichever 

is later, or within such extended period of time as may be 

allowed by the chief justice for good cause shown, the referee 

shall make a report and enter it as part of the record, but 

failure to enter the report in the time prescribed shall not 
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deprive the referee of jurisdiction. The referee's report shall 

include: (1) a finding of fact as to each item of misconduct of 

which the respondent is charged, which findings of fact shall 

enjoy the same presumption of correctness as the judgment of the 

trier of fact in a civil proceeding; (2) recommendations as to 

whether or not the respondent should be found guilty of 

misconduct justifying disciplinary measures; 3 )  recommendations 

as to the disciplinary measures to be applied provided that an 

admonjshment; may be recommended only in cases 

based on a complaint of minor misconduct; ( 4 )  a statement of any 

past disciplinary measures as to the respondent which are on 

record with the executive director of The Florida Bar or which 

otherwise become known to the referee through evidence properly 

admitted by the referee during the course of the proceedings 

(after a finding of guilt all evidence of prior disciplinary 

measures may be offered by bar counsel subject to appropriate 

objection or explanation by respondent); and ( 5 )  a statement of 

costs incurred by The Florida Bar and recommendations as to the 

manner in which such costs should be taxed. The costs of the 

proceedings shall include investigative costs, including travel 

and out-of-pocket expenses, court reporters' fees, copy costs, 

witness and traveling expenses, and reasonable traveling and out- 

of-pocket expenses of the referee and bar counsel, if any. Costs 

shall also include a $500 charge for administrative costs. Costs 

taxed shall be payable to The Florida Bar. 

[(k)(2) and (1)-(m) NO CHANGE] 
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(n) Cost of RevJ 'ew OK Reproduction. The actual cost of 

reproduction for purposes of these rules is determined by the 

board to be $1.00 per page. 

the bar may c-e a reasonable fee incident to a request to 

review disci-ary records or for research into the r ecords of 

disdglj nary proceedings and i d e m f  icat ion of do cuments to be - 
In ackhtion to reFroduction charges, . .  

. .  

RULE 3-7.61 PROCEDURES BEFORE SUPREME COURT OF FLORIDA 

[RENUMBERED] 

RULE 3-7.38 PROCEDURES BEFORE A CIRCUIT COURT 

[RENUMBERED] 

RULE 3-7-82 CONSENT JUDGMENT 

[(a)-(b) NO CHANGE] 

(c) Approval of Consent Judgments. Acceptance of any 

proposed consent judgment more severe than an 7 
ent shall be condition&& on final approval by the 

Supreme Court of Florida, and the Court's order will recite the 

disciplinary charges against the respondent. 

[(d)-(e) NO CHANGE] 

RULE 3-7.9J-Q REINSTATEMENT AND READMISSION PROCEDURES 

[RENUMBERED] 

RULE 3-7.leL GENERAL RULES OF PROCEDURE 

[(a)-(d NO CHANGE] 

(e) Oath of Witness. Every witness in every proceeding 

under these rules shall be sworn to tell the truth 

-36- 



- -I- - 
L L W 1 1 L L  

-. Violation of this oath shall be an act of contempt 

of this Court. 
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(32) Bggellate Revje w. [RENUMBERED] 

(9)  Testimony of Witnesses; Contempt. Unless the respondent 

claims a privilege or right properly available under applicable 

law, the respondent or any other person who is subpoenaed to 

appear and give testimony or produce books, papers, or documents 

and who refuses to appear or produce such books, papers, or 

documents or who, having been duly sworn to testify, refuses to 

answer any proper question may be cited for contempt of this 

Court. 

- 
1 1 1  u 1 

1 1  1 
I1 11VL J J b  

1 -  
1L. 

[(h)-(i) NO CHANGE] 

RULE 3-7.1+2 RESIGNATION FROM THE FLORIDA BAR 

[ RENUMBERED 3 

RULE 3-7.123 PLACEMENT ON INACTIVE LIST FOR INCAPACITY 
NOT RELATED TO MISCONDUCT 

[RENUMBERED] 

RULE 3-7.134 FLORIDA STATUTES SUPERSEDED 

[ RENUMBERED ] 

RULE 3-7.1+5 AMENDMENTS 

[RENUMBERED] 
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Original Proceeding - Rules Regulating The Florida Bar 

Stephen N. Zack, President, Miami, Florida; James Fox Miller, 
President-elect, Hollywood, Florida; and John F. Harkness, Jr., 
Executive Director and John A. Boygs, Director of Lawyer Regulation, 
Tallahassee, Florida, 

for Petitioner, The Florida Bar 

Rutledge R. Liles of Howell, Liles & Milton, P.A., Jacksonville, 
Florida and William E. Zouclcs, Daytona Beach, Florida; Ronald 
Bibace, in proper person and for Americans For Justice, Inc., 
Soca Raton, Florida; John E. Thrasher, General Counsel, Florida 
Medical Association, Inc., Jacksonville, Florida; Henry P. Trawick, 
Jr., Sarasota, Florida; Robert Wm. Wilson of Wilson Homesites, Inc., 
Fort Myers, Florida; Jimmy Hatcher, in pro se, Bristol, Florida; 
and Edith Broida, Miami Beach, Florida, 

for Respondents 
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