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PREFACE 

The First District Court's Opinions in Case #89-727, St. - 
George Island, Ltd. v. John A. Rudd, et al. (Fla.lst DCA July 18, 

1989) and in Case #89-1397, St. Georqe Island, Ltd. v. John A. 

Rudd, et al., (Fla.lst DCA August 16, 1989), certified as a 

question of great public importance the "proper interpretation of 

the second portion of section 38.10, Florida Statutes." This 

appeal followed. 

LEISURE PROPERTIES, LTD., LEISURE DEVELOPMENT, INC., 

and GENE D. BROWN, plaintiffs/respondents below, file this, 

Petitioners' Initial Brief, with this Court. ST. GEORGE ISLAND, 

LTD. was the defendant/petitioner below and is the respondent 

herein. All emphasis appearing in the text have been added by 

counsel, unless otherwise indicated. For ease and clarity, the 

following identifiers will be used in this brief: 

ST. GEORGE ISLAND, LTD. 
v. JOHN A. RUDD, e t  a l .  
C a s e  #89-727 (Fla. 1st 
DCA J u l y  18, 1989) ... ST. GEORGE I (Appendix "A") 

ST. GEORGE ISLAND, LTD. 
v. JOHN A. RUDD, e t  a l .  
C a s e  P89-1397 ( F l a .  1st 
DCA A u g u s t  16 ,  1989) ... ST. GEORGE I1 (Appendix "B") 

LEISURE DEVELOPMENT, INC.  0 . .  LEISURE 
LEISURF, PROPERTIES ,  LTD., 

GENE D. BROWN ... BROWN 

ST. GEORGE ISLAND, LTD. . . . ST. GEORGE 
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The Honorable JOHN A. RUDD . . . Judge Rudd 

FIRST AMERICAN BANK AND TRUm .. . FIRST AMERICAN 
JOHN R. STOCKS ... STOCKS 

... A- and number of Appendix Appendix on Appeal - 
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I S S U E S  ON APPEAL 

I S S U E  I 
WHETHER TEE SECOND PART OF SECTION 38.10, 
FLORIDA STATUTES, SHOULD BE CONSTRUED TO 
ALLOW TBE UNLIMITED RBCUSAL OF TRIAL 
JUDGES AT THE SOLE DISCRETION OF A PARTY 
LITIGANT ? 

I S S U E  I1 
NOWITESTANDING THE ULTIMATE CONSTRUCTION 
MADE BY TEIS COURT REGARDING I S S U E  I ,  DID 
TEE FIRST DISTRICT INTERPRET THE FACTS OF 
ST, GEORGE I AND ST. GEORGE I1 I N  ERROR 
AND THUS IMPROPERLY GRANT TEfE WRIT ? 
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FACTS 

A l t h o u g h  f i l e d  two y e a r s  apa r t  (ST. GEORGE I1 i n  1984 and 

ST. GEORGE I i n  1 9 8 6 ) ,  b o t h  cases i n v o l v e d  i n  t h i s  appeal b e g a n  a s  

f o r e c l o s u r e  a c t i o n s  (Appendix 1 and 1 4 ) .  O t h e r  t h a n  t h e  f a c t  t h a t  

t h e  s u b j e c t  p roper t i es  happened  t o  be  l o c a t e d  i n  F r a n k l i n  County ,  

t h e  two cases were u n r e l a t e d .  However, b o t h  p l a i n t i f f s  below, 

LEISURE i n  ST. GEORGE I1 and FIRST AMERICAN i n  ST. GEORGE I ,  

c l a i m e d  t h a t  ST. GEORGE, or  i t s  g e n e r a l  p a r t n e r  STOCKS, owed d e b t s  

which were e v i d e n c e d  by w r i t t e n  documen t s .  

ST. GEORGE I1 

Long b e f o r e  FIRST AMERICAN f i l e d  s u i t  i n  ST. GEORGE I ,  

LEISURE had a l r e a d y  s e c u r e d  i t s  s o u g h t - a f t e r  judgment  o f  fore-  

c l o s u r e ,  a s  w e l l  a s  a money judgment  o f  $1 ,216 ,516 .11  (Appendix 

2 ) .  T h i s  e v e n t  began  t h e  s a g a  wh ich ,  a f t e r  much p o s t u r i n g  o v e r  a 

f o u r- y e a r  period,  h a s  r e s u l t e d  i n  t h e  case b e i n g  b e f o r e  t h i s  

C o u r t .  The e v e n t s  t r a n s p i r e d  a s  f o l l o w s :  

A p p r o x i m a t e l y  th ree  months  a f t e r  t h e  e n t r y  o f  f i n a l  

judgment  i n  f a v o r  of LEISURE, d e f e n d a n t s  ST. GEORGE and  STOCKS 

c i t e d  S e c t i o n s  38.02 a n d  38.10, F l o r i d a  S t a t u t e s ,  and moved to 

d i s q u a l i f y  t h e  p r e s i d i n g  t r i a l  j u d g e ,  J u d g e  Kenneth  R. Cooksey 

(Appendix 3 ) .  The m o t i o n  was n o t  v e r i f i e d ,  no r  d i d  it r e f e r  t o  

Rule  1 .432  of t h e  F lo r ida  R u l e s  o f  C i v i l  P r o c e d u r e .  S h o r t l y  

t h e r e a f t e r ,  on J a n u a r y  23,  1986 ,  s a i d  d e f e n d a n t s  f i l e d  a n  amended 

m o t i o n  t o  d i s q u a l i f y  J u d g e  Cooksey (Appendix 4 ) .  The amended 

mo t ion  a g a i n  c i t e d  b o t h  F l o r i d a  S t a t u t e s  S e c t i o n s  38.02 a n d  
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38.10.  I n  a d d i t i o n ,  i t  c i t e d  Rule  1 .432 ,  F l o r i d a  R u l e s  o f  C i v i l  

P r o c e d u r e ,  and was v e r i f i e d  by d e f e n d a n t  STOCKS. Both t h e  

o r i g i n a l  m o t i o n  and t h e  amended mo t ion  were p a r t i a l l y  g rounded  

upon a n  a l l e g a t i o n  t h a t  J u d g e  C o o k s e y ' s  son  worked f o r  p l a i n t i f f  

BROWN, a f a c t o r  t h a t  is s p e c i f i c a l l y  r e c o g n i z e d  by  S e c t i o n  38.02.  

On F e b r u a r y  17, 1986 ,  Judge  Cooksey d e n i e d  d e f e n d a n t s '  amended 

m o t i o n ,  and  t h e r e a f t e r  ST. GEORGE and STOCKS p e t i t i o n e d  t h e  F i r s t  

D i s t r i c t  C o u r t  of Appeal for  a w r i t  o f  p r o h i b i t i o n .  The p e t i t i o n  

f o r  w r i t  o f  p r o h i b i t i o n  was d e n i e d  on March 3 ,  1986  (Appendix 

5) 

F o l l o w i n g  t h e i r  f a i l e d  e f f o r t s  t o  h a v e  J u d g e  Cooksey 

r e c u s e d ,  ST. GEORGE and STOCKS, on March 21,  1986,  f i l e d  a t h i r d  

m o t i o n  f o r  r e c u s a l  (Appendix 6 ) .  T h i s  t h i r d  m o t i o n  a g a i n  c i t e d  

S e c t i o n s  38.02 a n d  38.10.  However, t h i s  t i m e  ST. GEORGE and  

STOCKS a s s e r t e d  a s  g r o u n d s  t h a t  t h e i r  f a i l e d  e f f o r t s  t o  h a v e  J u d g e  

Cooksey r e c u s e  h i m s e l f  were s u c h  t h a t  t h e y  had  " p r e j u d i c e d  them- 

s e l v e s  i n  f u r t h e r  p r o c e e d i n g s  b e f o r e  t h e  c o u r t . "  

While t h e  t h i r d  m o t i o n  f o r  r e c u s a l  was p e n d i n g ,  ST. GEORGE 

and  STOCKS f i l e d  a separate l a w s u i t  ( F r a n k l i n  County C i r c u i t  Case 

No .  86- 47) s e e k i n g  t o  h a v e  t h e i r  a d v e r s e  judgment  s e t  a s i d e .  The 

c o l l a t e r a l  a t t a c k  a l l e g e d  t h e  same m i s c o n d u c t  as  had  been  pre- 

v i o u s l y  a s s e r t e d  i n  support  of  t h e i r  a p p l i c a t i o n s  or s u g g e s t i o n s  

o f  r e c u s a l  (Appendix 7 ) .  F i n a l l y ,  o n  Apr i l  1 0 ,  1987 ,  a f t e r  much 

a d v e r s e  p u b l i c i t y ,  J u d g e  Cooksey e n t e r e d  a n  o r d e r  o f  r e c u s a l  

(Appendix 8 ) .  
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F o l l o w i n g  J u d g e  Cooksey ' s  recusal ,  ST. GEORGE 11 was 

a s s i g n e d  t o  Judge  George L. Harper s i n c e  he  was a l r e a d y  h a n d l i n g  

t h e  c o l l a t e r a l  s u i t  ( F r a n k l i n  County C i r c u i t  Case N o .  86-47) 

(Appendix 7). While Judge  Harper was p r e s i d i n g  o v e r  LEISURE'S 

e f f o r t s  t o  co l l ec t  i t s  judgment  e n t e r e d  by  J u d g e  Cooksey,  ST. 

GEORGE and  STOCKS f i l e d  a s u g g e s t i o n  of r e c u s a l  i n  86-47 s e e k i n g  

t o  r e c u s e  J u d g e  Harper and a l l  other  j u d g e s  i n  t h e  Second J u d i c i a l  

C i r c u i t  (Appendix  9). The m o t i o n  was g r a n t e d  (Appendix 1 0 ) .  Case 

86-47 was t h e n  a s s i g n e d  by  t h e  F l o r i d a  Supreme C o u r t  t o  J u d g e  

Dedee S. Costel lo o f  t h e  F i r s t  J u d i c i a l  C i r c u i t .  She r u l e d  a g a i n s t  

ST. GEORGE and STOCKS (Appendix 11) and was a f f i r m e d  on  appeal 

(Appendix 1 2 ) .  Whi le  86-47 was p r o c e e d i n g  t h r o u g h  t r i a l  and 

appeal,  ST. GEORGE I1 was i n a c t i v e .  A f t e r  86-47 was c o n c l u d e d ,  

b e c a u s e  o f  t h e  i l l n e s s  and  u n a v a i l a b i l i t y  o f  J u d g e  Harper, ST. 

GEORGE I1 was a s s i g n e d  t o  J u d g e  W i l l i a m  L. Gary .  A t  t h a t  t i m e ,  

BROWN and LEISURE moved to  d i s q u a l i f y  Judge  Gary ,  and  a n  o r d e r  to  

t h a t  e f f e c t  was e n t e r e d  on October 1 2 ,  1987. T h e r e a f t e r ,  t h e  

F lo r ida  Supreme C o u r t  a p p o i n t e d  J o h n  A. Rudd, C i r c u i t  J u d g e  

( r e t i r e d ) ,  t o  h e a r  and dispose of t h e  v a r i o u s  r e l a t e d  cases 

i n v o l v i n g  t h e  p a r t i e s ,  i n c l u d i n g  ST. GEORGE I1 (Appendix 1 3 ) .  

0 

ST. GEORGE I 

While t h e  pos t- judgmen t  l e g a l  g y m n a s t i c s  were ongo ing  i n  

ST. GEORGE 11, FIRST AMERICAN f i l e d  i t s  s u i t  i n  ST. GEORGE I .  A s  

was p r e v i o u s l y  n o t e d ,  i t  was a l so  a f o r e c l o s u r e  a c t i o n  (Appendix 

14). BROWN and  LEISURE were j o i n e d  as  d e f e n d a n t s  b e c a u s e  t h e  

judgment  t h e y  r e c e i v e d  i n  ST. GEORGE I1 a t t a c h e d  to  t h e  s u b j e c t  

r e a l  p r o p e r t y  . 
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A f t e r  ST. GEORGE I had been  p e n d i n g  f o r  a p p r o x i m a t e l y  o n e  

year ,  f o l l o w i n g  h e a r i n g s  on s e v e r a l  t e c h n i c a l  m o t i o n s ,  ST. GEORGE 

f i l e d  for  r e o r g a n i z a t i o n  under  Chapter 11 o f  t h e  B a n k r u p t c y  Code 

( T i t l e  11, U.S.C.), and t h e  case was a u t o m a t i c a l l y  s t a y e d  p u r s u a n t  

t o  Bankrup t cy  Code S e c t i o n  362 (Appendix 1 5 ) .  

R e l i e f  f rom t h a t  s t a y  was n o t  i s s u e d  u n t i l  Augus t  29, 1988  

(Appendix 1 6 ) ,  and  t h a t  order was s u b s e q u e n t l y  amended (Appendix 

1 7 ) .  T h e r e a f t e r ,  t h e  case p r o c e e d e d  on  a n  amended c o m p l a i n t  

(Appendix 1 8 )  u n t i l  December 7, 1988.  On t h a t  d a t e ,  STOCKS also 

f i l e d  f o r  r e o r g a n i z a t i o n  unde r  Chapter 11 (Appendix 1 9 ) .  However, 

STOCKS' b a n k r u p t c y  d i d  n o t  f u r t h e r  d e l a y  FIRST AMERICAN'S f o r e -  

c l o s u r e  e f f o r t s  s i n c e  t h e  amended c o m p l a i n t  s o u g h t  n o  r e l i e f  

a g a i n s t  STOCKS i n d i v i d u a l l y .  C o n s e q u e n t l y ,  t h e  case was s c h e d u l e d  

f o r  t r i a l  t o  commence on F e b r u a r y  1 4 ,  1989 (Appendix 2 0 ) .  

One w e e k  b e f o r e  t h e  s c h e d u l e d  t r i a l ,  ST. GEORGE moved f o r  

a c o n t i n u a n c e  a s s e r t i n g  i t s  a t t o r n e y s '  s c h e d u l i n g  c o n f l i c t s  a s  

g r o u n d s  (Appendix  2 1 ) .  The mo t ion  w a s  g r a n t e d  and t h e  c o u r t  

c o n t i n u e d  t h e  case u n t i l  March 14, 1989 (Appendix 2 2 ) .  One w e e k  

b e f o r e  t h e  new t r i a l  d a t e ,  ST. GEORGE f i l e d  i t s  m o t i o n  f o r  d i s -  

q u a l i f i c a t i o n  of Judge  Rudd (Appendix 2 3 ) .  T h i s  same m o t i o n ,  w i t h  

t h e  same s u p p o r t i n g  a f f i d a v i t s  and d e p o s i t i o n s ,  was a l so  f i l e d  i n  

s e v e r a l  other cases t h a t  were p e n d i n g  b e f o r e  J u d g e  Rudd and  i n -  

v o l v e d  ST. GEORGE o r  STOCKS or  t h e  STOCKS F a m i l y  T r u s t .  The l is t  

i n c l u d e d  F r a n k l i n  County C i r c u i t  C o u r t  cases numbered 84-254, 86- 

46,  86-152, 86-200, 87-34, and Leon County C i r c u i t  C o u r t  Case N o .  a 85-62. 
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ST. GEORGE'S m o t i o n  f o r  d i s q u a l i f i c a t i o n  i n  ST. GEORGE I 

was d e n i e d  on March 20 ,  1989 (Appendix 2 4 ) ,  and  i ts  mot ion  f o r  

d i s q u a l i f i c a t i o n  i n  ST. GEORGE I1 was d e n i e d  on Apr i l  11, 1989  

(Appendix 25). ST. GEORGE t h e n  p e t i t i o n e d  t h e  F i r s t  D i s t r i c t  for  

wri ts  of p r o h i b i t i o n ,  When it g r a n t e d  t h e  w r i t s ,  t h e  D i s t r i c t  

C o u r t ,  as pa r t  o f  i ts  O p i n i o n s ,  c e r t i f i e d  q u e s t i o n s  o f  g r e a t  

p u b l i c  i m p o r t a n c e  t o  t h i s  C o u r t .  Thereafter , LEISURE and  BROWN 

f i l e d  a t i m e l y  n o t i c e  o f  appeal h e r e i n .  
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SUMMARY OF THE ARGUMENT 

By f i n d i n g  a d i f f e r e n c e  be tween  a " s u g g e s t i o n  o f  d i s q u a l i -  

f i c a t i o n "  and  " a p p l i c a t i o n  f o r  d i s q u a l i f i c a t i o n " ,  t h e  D i s t r i c t  

C o u r t  c o n c l u d e d  t h a t  t h e  s e c o n d  p o r t i o n  of S e c t i o n  38.10,  F l o r i d a  

S t a t u t e s ,  is n o t  a p p l i c a b l e  t o  t h e  f i r s t  p o r t i o n  of S e c t i o n  38.10,  

F lor ida  S t a t u t e s .  T h a t  d i s t i n c t i o n  v i o l a t e s  a c a r d i n a l  r u l e  of 

s t a t u t o r y  c o n s t r u c t i o n  i n  t h a t  i t  f a i l s  t o  g i v e  e f f e c t  t o  e v e r y  

p a r t  of S e c t i o n  38.10 as  a whole.  F u r t h e r ,  it places more s i g n i -  

f i c a n c e  on  t h e  t i t l e  o f  a m o t i o n  t h a n  on  t h e  character o f  t h e  

p l e a d i n g .  T h i s  e r ro r ,  i f  u n c o r r e c t e d ,  i n v i t e s  a b u s e  b e c a u s e  it 

allows l i t i g a n t s  t o  r e p e a t e d l y  seek t h e  r e m o v a l  o f  j u d g e s  b a s e d  

upon t h e  knowledge t h a t  t h e  t r u t h  o f  t h e i r  s u p p o r t i n g  a f f i d a v i t s  

c a n n o t  b e  q u e s t i o n e d .  

0 

Even i f  t h i s  C o u r t  f ee l s  c o m p e l l e d  to  d i s r e g a r d  l o g i c  and 

r e c o g n i z e  a d i s t i n c t i o n  be tween  a " s u g g e s t i o n "  and a n  "appl ica-  

t i o n " ,  t h e  D i s t r i c t  C o u r t ' s  Op in ion  must  s t i l l  b e  r e v e r s e d  b e c a u s e  

ST. GEORGE and STOCKS f i l e d  b o t h .  C o n s e q u e n t l y ,  J u d g e  Rudd was 

correct  when he r ev i ewed  t h e  mo t ion  and s u p p o r t i n g  a f f i d a v i t  and 

c o n c l u d e d  t h a t  he  stood f a i r  and impar t i a l  be tween  t h e  p a r t i e s .  
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ARGUMWT I 

WHETHER TEE SECOND PART OF SECTION 38.10,  
FLORIDA STATUTES, SHOULD BE CONSTRUED TO 
ALLOW !L%E UNLIMITED RBCUSAL OF TRIAL 
JUDGES AT THE SOLE DISCReTION OF A PARTY 
LITIGANT ? 

Under t h e  i n t e r p r e t a t i o n  advanced  by  t h e  F i r s t  D i s t r i c t ,  

a p a r t y  i n  a c i v i l  or c r i m i n a l  case c a n  c o n t i n u o u s l y  r e c u s e  any  

number o f  t r i a l  j u d g e s  a t  any  t i m e  he  may c h o o s e .  T h i s  c a n  be 

done  a t  t h e  sole d i s c r e t i o n  o f  s u c h  pa r ty ,  w i t h o u t  any  r e v i e w  by  

t h e  t r i a l  bench .  As a c o n s e q u e n c e ,  t h e  s e c o n d  p a r t  o f  S e c t i o n  

38.10 h a s  b e e n  r e n d e r e d  i n e f f e c t i v e  d e s p i t e  t h e  f a c t  t h a t  it was 

o b v i o u s l y  i n t e n d e d  t o  p r e v e n t  a b u s e  o f  t h e  j u d i c i a l  s y s t e m .  

The q u e s t i o n  c e r t i f i e d  t o  t h i s  C o u r t  is t h e  "proper 

i n t e r p r e t a t i o n  of t h e  s e c o n d  p o r t i o n  o f  s e c t i o n  38 .10 ,  F l o r i d a  

S t a t u t e s . "  The F i r s t  D i s t r i c t  c o n c l u d e d  t h a t  a d e t e r m i n a t i o n  i n  

a c c o r d a n c e  w i t h  t h e  s e c o n d  p o r t i o n  o f  S e c t i o n  38.10 o n l y  becomes 

n e c e s s a r y  when a p r i o r  " s u g g e s t i o n  o f  d i s q u a l i f i c a t i o n "  h a s  b e e n  

made p u r s u a n t  t o  S e c t i o n  38.02.  I n  r e a c h i n g  i t s  c o n c l u s i o n ,  t h e  

c o u r t  e s t a b l i s h e d  a ma te r i a l  d i s t i n c t i o n  be tween  a " s u g g e s t i o n  of 

d i s q u a l i f i c a t i o n "  a s  r e f e r e n c e d  i n  S e c t i o n  38.02 v e r s u s  a n  

" a p p l i c a t i o n  f o r  d i s q u a l i f i c a t i o n "  a s  r e f e r e n c e d  i n  S e c t i o n  

38.10.  T h i s  s e m a n t i c a l  d i s t i n c t i o n  is n o t  l o g i c a l .  L/ F u r t h e r ,  

The F i r s t  D i s t r i c t  acknowledged i t s  r e a s o n i n g  was n o t  t h e  
most l o g i c a l  c o n s t r u c t i o n  o f  t h e  s e c o n d  p o r t i o n  of Sec-  
t i o n  30.10 (see t h e  n e x t  t o  l a s t  p a r a g r a p h  o f  t h e  Op in ion  
i n  ST, GEORGE I ) .  

- I /  
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it  permits  a p a r t y  t o  r e p e a t e d l y  remove p r e s i d i n g  j u d g e s  by 

s i m p l y  f i l i n g  a n  a f f i d a v i t  which mus t  b e  a c c e p t e d  as  t r u e .  

By c a r e f u l l y  r e a d i n g  t h e  D i s t r i c t  C o u r t ' s  Op in ion  i n  ST. 

GEORGE I, it is a p p a r e n t  t h a t  t h e  C o u r t ' s  c o n c l u s i o n  i s  b a s e d  

e n t i r e l y  upon a t h e o r i z e d  d i s t i n c t i o n  be tween  t h e  word " sugges -  

t i o n "  and  t h e  word " a p p l i c a t i o n " .  One need  o n l y  to  r e a d  and  

compare t h e  s u b j e c t  s e c t i o n s  t o  see t h a t  w h i l e  t h e  words  a re  

t h e m s e l v e s  d i s t i n c t ,  t h e  d i s t i n c t i o n  is o n e  w i t h o u t  a d i f f e r e n c e .  

I n  S e c t i o n  38 .02 ,  d i s q u a l i f i c a t i o n  is g rounded  upon a 

p a r t y ' s  f e a r  o f  b i a s  d u e  to  t h e  j u d g e  b e i n g  r e l a t e d  by  c o s a n -  

g u i n i t y  or a f f i n i t y  t o  a n  o p p o s i n g  p a r t y ,  w i t n e s s  or  a t t o r n e y .  

S e c t i o n  38.02,  F l a .  S t a t .  ( 1 9 8 7 ) .  Under S e c t i o n  38.10,  g r o u n d s  

f o r  d i s q u a l i f i c a t i o n  s i m i l a r l y  c o n t e m p l a t e  j u d i c i a l  b i a s .  Whi le  

n o t  l i m i t e d  t o  r e l a t i v e s ,  t h e  p u r p o s e  is t h e  same. The s t a t u t e  

p r o v i d e s ,  "whenever a p a r t y  ... f e a r s  he  w i l l  n o t  r e c e i v e  a f a i r  

t r i a l  ... on a c c o u n t  of t h e  p r e j u d i c e  o f  t h e  j u d g e  ... . I 1  

S e c t i o n  38.10,  F l a .  S t a t .  ( 1 9 8 7 ) .  

Is it s i g n i f i c a n t  t h a t  o n e  s e c t i o n  is p r e s e n t e d  by a 

p l e a d i n g  e n t i t l e d  " s u g g e s t i o n " ,  w h i l e  t h e  o t h e r  is p r e s e n t e d  by a 

p l e a d i n g  e n t i t l e d  " a p p l i c a t i o n "  ? I f  o n e  a s s e r t e d  t h e  g r o u n d s  a s  

n o t e d  i n  S e c t i o n  38.02,  b u t  c a l l e d  t h e  r e q u e s t  f o r  d i s q u a l i f i c a -  

t i o n  a n  " a p p l i c a t i o n "  r a the r  t h a n  a " s u g g e s t i o n " ,  would t h e  

g r o u n d s ,  i E  t r u e ,  s t i l l  j u s t i f y  r e l i e f  ? Of c o u r s e .  

The law of t h i s  s t a t e  is v e r y  c lear  t h a t  c o u r t s  are 

permitted to  e x c u s e  a n  i n a p p r o p r i a t e  d e s i g n a t i o n  and  p r o c e e d  to  

t h e  meri ts  o f  a n  i s s u e .  More r e g a r d  is had  f o r  t h e  t r u e  c h a r a c -  

t e r  o f  t h e  p l e a d i n g  t h a n  for i t s  t i t l e  a s  r e f l e c t e d  i n  t h e  c a p t i o n .  

- 11 - 



Even i f  a d i f f e r e n c e  c a n  b e  found  be tween  a " s u g g e s t i o n "  

and  a n  " a p p l i c a t i o n " ,  t h e  l a n g u a g e  found i n  t h e  s e c o n d  p o r t i o n  o f  

S e c t i o n  38.10 m a n d a t e s  i t s  a p p l i c a t i o n  t o  t h e  f i r s t  p o r t i o n  o f  

S e c t i o n  38.10. I n  t h e  s e c o n d  p o r t i o n  o f  S e c t i o n  38.10 t h e  f o l l o w-  

i n g  l a n g u a g e  is found :  

... when any  p a r t y  t o  any  a c t i o n  h a s  sug-  
g e s t e d  t h e  d i s q u a l i f i c a t i o n  o f  a t r i a l  j u d g e  
and  a n  o r d e r  h a s  b e e n  e n t e r e d  a d m i t t i n g  t h e  
d i s q u a l i f i c a t i o n  o f  s u c h  j u d g e  and  a n o t h e r  
j u d g e  h a s  b e e n  a s s i g n e d  and t r a n s f e r r e d  to  
a c t  i n  l i e u  o f  t h e  j u d g e  so h e l d  to  b e  d i s -  
q u a l i f i e d ,  t h e  j u d g e  so a s s i g n e d  and t r a n s -  
f e r r e d  is n o t  d i s q u a l i f i e d  on a c c o u n t  of - 
a l l e q e d  p r e j u d i c e  ..., u n l e s s  s u c h  j u d g e  
a d m i t s  and  h o l d s  t h a t  i t  is t h e n  a f a c t  t h a t  
he  d o e s  n o t  s t a n d  f a i r  and impar t i a l  be tween  
t h e  p a r t i e s .  

P l e a s e  n o t e  t h a t  t h e  emphas ized  words  " a l l e g e d  p r e j u d i c e "  a r e  t h e  

v e r y  f o c u s  of  t h e  f i r s t  p o r t i o n  o f  S e c t i o n  38.10. I n  c o n t r a s t ,  

t h e  g r o u n d s  u n d e r  S e c t i o n  38.02 are l i m i t e d  t o  t h e  j u d g e  b e i n g  

r e l a t e d  to  a p a r t y ,  a t t o r n e y  or  w i t n e s s .  I f  t h e  a p p l i c a t i o n  o f  

t h e  s e c o n d  p o r t i o n  o f  S e c t i o n  38.10 was i n t e n d e d  t o  b e  l i m i t e d  t o  

t h o s e  o c c a s i o n s  when t h e  g r o u n d s  o f  S e c t i o n  38.02 had  b e e n  pre-  

v i o u s l y  a s s e r t e d ,  is it n o t  r e a s o n a b l e  t o  e x p e c t  t h e  word ing  of 

t h e  s e c o n d  p o r t i o n  o f  S e c t i o n  38.10 to  embrace  t h o s e  g r o u n d s  ? 

S i n c e  i t  d o e s  n o t ,  is it n o t  l i k e w i s e  r e a s o n a b l e  t o  c o n c l u d e  t h a t  

t h e  s e c o n d  p o r t i o n  o f  S e c t i o n  38.10 p e r t a i n s  t o  a p r i o r  "applica-  

t i o n "  f i l e d  p u r s u a n t  t o  t h e  f i r s t  p o r t i o n  o f  S e c t i o n  38.10 ? 
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I t  mus t  b e  p o i n t e d  o u t  t h a t  S e c t i o n  38.02 c o n t a i n s  p r o v i -  

s i o n s  which allow t h e  p r e s i d i n g  j u d g e  to test  t h e  t r u t h  of a 

s u g g e s t i o n  i f  i t s  t r u t h  d o e s  n o t  appear f rom t h e  r e c o r d .  I n  

c o n t r a s t ,  unde r  t h e  F i r s t  D i s t r i c t ' s  c o n s t r u c t i o n ,  a j u d g e  w i l l  

h a v e  n o  b a s i s  t o  t e s t  t h e  t r u t h  o f  m u l t i p l e  S e c t i o n  38.10 "app l i-  

c a t i o n s  fo r  d i s q u a l i f i c a t i o n " ,  s i n c e  t h e  s e c o n d  p o r t i o n  o f  t h e  

s e c t i o n  would n o t  b e  a p p l i c a b l e .  

By d i s t i n g u i s h i n g  a " s u g g e s t i o n "  f rom a n  " a p p l i c a t i o n " ,  

a s  u s e d  i n  S e c t i o n  38.02 a n d  38.10,  t h e  D i s t r i c t  C o u r t  v i o l a t e d  a 

c a r d i n a l  r u l e  of s t a t u t o r y  c o n s t r u c t i o n .  The c o u r t  f a i l e d  t o  

g i v e  e f f e c t  to  e v e r y  p a r t  o f  t h e  s t a t u t e  a s  a whole .  S t a t e  v .  

Gale D i s t r i b u t o r s ,  I n c . ,  349 So .2d  1 5 0  ( F l a . 1 9 7 7 ) .  Under t h e  

D i s t r i c t  C o u r t ' s  r u l i n g  i n  ST. GEORGE I and  11, t h e  s e c o n d  

p o r t i o n  o f  S e c t i o n  38.10 would h a v e  n o  a p p l i c a t i o n  t o  t h e  f i r s t  

p o r t i o n .  I f  t h a t  is t r u e ,  t h e n  it  a d d s  n o t h i n g  b e c a u s e  t h e  

o p e r a t i o n  of S e c t i o n  38 .02 ,  t h e  o n l y  o t h e r  s e c t i o n  to  which  t h e  

s e c o n d  p o r t i o n  o f  S e c t i o n  38.10 c o u l d  a p p l y ,  a l r e a d y  h a s  p r o v i -  

s i o n s  which  allow a j u d g e  t o  q u e s t i o n  t h e  t r u t h  o f  t h e  g r o u n d s  

asserted f o r  h i s  d i s q u a l i f i c a t i o n .  

I n  i t s  O p i n i o n s  i n  ST. GEORGE I and  ST. GEORGE 11, t h e  

D i s t r i c t  C o u r t  h a s  o v e r l o o k e d  t h e  p r e c e d e n t s  t h a t  have  i n  d i c t a  

f o u n d  n o  d i s t i n c t i o n  be tween  a " s u g g e s t i o n " ,  " a p p l i c a t i o n "  or 

"motion"  f o r  d i s q u a l i f i c a t i o n .  For  example ,  i n  B a l l  v .  Yates, 29 

So.2d 729 ( F l a . 1 9 4 7 ) ,  t h i s  C o u r t  r e f e r r e d  t o  a " s u g g e s t i o n  of 

d i s q u a l i f i c a t i o n "  ( I d .  - a t  7 3 4 ) ,  e v e n  t hough  t h e  b a s i s  o f  t h e  

a p p l i c a t i o n  was o n e  r e c o g n i z e d  b y  S e c t i o n  38.10.  Namely, p r e j u d i c e  

a n d  b i a s .  S i m i l a r l y ,  t h e  c o u r t  i n  S h o t k i n  v. R o w e ,  1 0 0  So.2d 429 
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( F l a . 3 r d  DCA 1 9 5 8 ) ,  when c o n s i d e r i n g  a n  " a f f i d a v i t  o f  p r e j u d i c e " ,  

c o n c l u d e d  a s  f o l l o w s :  

A s  shown h e r e i n a b o v e ,  t h e  mo t ion  or s u q g e s -  
t i o n  f o r  d i s q u a l i f i c a t i o n  does n o t  meet t h e  
r e q u i r e m e n t s  o f  t h e  s t a t u t e ,  S e c t i o n  38 .10 ,  
F l a .  S t a t . ,  F.S.A. 

- I d .  a t  430. The F i r s t  D i s t r i c t  e v e n  o v e r l o o k e d  i t s  own d e c i s i o n  

i n  P e e b l e s  v. S m i t h ,  291  So.2d 102  ( F l a . l s t  DCA 1 9 7 4 ) ,  which  con-  

t a i n e d  t h e  f o l l o w i n g  d i c t u m :  

One o f  t h e  g r o u n d s  f o r  d i s q u a l i f i c a t i o n  
a s s e r t e d  by re la tor  appears t o  come w i t h i n  
t h e  p u r v i e w  o f  S e c t i o n  38 .02 ,  F l o r i d a  
S t a t u t e s ,  F . S . A . ,  and t h e  o ther  g r o u n d  unde r  
S e c t i o n  38 .10 ,  F l o r i d a  S t a t u t e s ,  F . S . A .  I n  
b o t h  i n s t a n c e s  t h e  s t a t u t e  r e q u i r e s  t h a t  a 
s u q q e s t i o n  of d i s q u a l i f i c a t i o n  m u s t  be f i l e d  
t oge the r  w i t h  c e r t a i n  s u p p o r t i n g  d a t a  i n  t h e  
t r i a l  c o u r t .  

- I d .  a t  1 0 2 .  

C o n s i d e r ,  i f  you w i l l ,  t h e  a b u s e  t h a t  w i l l  n e c e s s a r i l y  

follow i f  t h e  h o l d i n g s  of ST. GEORGE I and ST. GEORGE I1 a re  

a c c e p t e d  by  t h i s  C o u r t .  For example ,  e v e r y  t i m e  a p a r t y  h a s  a 

weak  p o s i t i o n  and f e a r s  a n  a d v e r s e  r u l i n g ,  h e  need  o n l y  to  

f ab r i ca t e  a n  a f f i d a v i t  w i t h  s u f f i c i e n t  b u t  u n t r u e  g r o u n d s  t o  

j u s t i f y  a claim t h a t  " he  f e a r s  he w i l l  n o t  r e c e i v e  a f a i r  t r i a l " ,  

a n d  be s u r e  t o  s t y l e  h i s  mo t ion  a n  " a p p l i c a t i o n "  r a t h e r  t h a n  a 

" s u g g e s t i o n " .  S i n c e ,  a c c o r d i n g  to  t h e  F i r s t  D i s t r i c t ,  t h e  t r u t h  

o f  t h e  a f f i d a v i t  s u p p o r t i n g  a n  " a p p l i c a t i o n "  c a n n o t  b e  q u e s t i o n e d ,  

t h e  t a c t i c  c a n  be r e p e a t e d  w i t h o u t  l i m i t a t i o n .  
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Any d o u b t  t h a t  s u c h  a b u s e  c a n  and w i l l  o c c u r  w i l l  b e  re- 

moved by a r e v i e w  of t h i s  case a t  t h e  t r i a l  c o u r t  l e v e l .  

A l though  STOCKS knew t h a t  J u d g e  C o o k s e y l s  s o n  had p r e v i o u s l y  

worked for  o n e  of t h e  p l a i n t i f f s  (Appendix  2 6 ,  p a g e s  4 - 6 ) ,  he  d i d  

n o t  r a i s e  it u n t i l  t h e  f i n a l  judgment  f rom J u d g e  Cooksey was 

e n t e r e d .  F u r t h e r ,  when t h e  judgment  t u r n e d  o u t  to be a d v e r s e  to  

STOCKS, h e  h i r e d  two p r i v a t e  i n v e s t i g a t o r s  who m i s r e p r e s e n t e d  

t h e i r  p u r p o s e  and  a u t h o r i t y  i n  a n  e f f o r t  t o  g a t h e r  i n f o r m a t i o n  

r e g a r d i n g  a p o s s i b l e  r e l a t i o n s h i p  be tween  J u d g e  Cooksey and 

LEISURE or BROWN. When n o t h i n g  c o u l d  be found ,  t h e  i n v e s t i g a t o r s  

f a b r i c a t e d  some documen ta ry  e v i d e n c e  by  s u b s t i t u t i n g  t h e  c o v e r  

p a g e  of a w o r k  o r d e r  to  m a k e  i t  appear to  be r e l a t e d  to  w o r k  done  

on J u d g e  C o o k s e y l s  beach house .  The document  was t h e n  f i l e d  i n  

s u p p o r t  of STOCKS' e f f o r t s  t o  r e c u s e  J u d g e  Cooksey (Appendix 2 7 ,  

p a g e s  8 and 9 )  (Appendix 28, p a g e s  5- 9 ) .  

S i m i l a r l y ,  i n  s u p p o r t  o f  i t s  e f f o r t s  to  r e c u s e  Judge  Rudd, 

ST. GEORGE r e l i e d  upon a n  u n s u p p o r t e d  a f f i d a v i t  from t h e  b r o t h e r -  

in- law  of Gene L e w i s ,  STOCKS' p r i o r  a t t o r n e y  and  t h e  donnee  of  t h e  

t r u s t  w h i c h  c l a i m e d  t h e  s u b j e c t  p r o p e r t y .  Under t h e  D i s t r i c t  

C o u r t ' s  i n t e r p r e t a t i o n  o f  S e c t i o n  38.10,  i t  d i d  n o t  matter t h a t  

t h e  a f f i d a v i t  was u n t r u e  a c c o r d i n g  to  t h e  t e s t i m o n y  of t h e  

a t t o r n e y s  who were p r e s e n t ,  i n c l u d i n g  t h e  a t t o r n e y  f o r  t h e  

T r u s t e e ,  t h e  a d v e r s e  p a r t y .  A s  t h e  case c u r r e n t l y  s t a n d s ,  STOCKS 

and ST. GEORGE c a n  " t r y  o u t "  a n o t h e r  new j u d g e ,  and  i f  t h i s  new 

j u d g e  d o e s  n o t  r u l e  t o  s u i t  t h e m ,  t h e y  c a n  s i m p l y  f i l e  a n o t h e r  

a f f i d a v i t  w i t h o u t  c o n c e r n  f o r  i ts  a c c u r a c y .  T h i s  w i l l  o n c e  a g a i n  

d e l a y  t h e  case, which  h a s  a l r e a d y  been  d e l a y e d  f o u r  y e a r s  by 
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s imi lar  a l l e g a t i o n s  o f  a l l e g e d  p r e j u d i c e .  Whi l e  t h e  number o f  

r e c u s a l  s u g g e s t i o n s  or a p p l i c a t i o n s  f i l e d  i n  t h i s  case may be 

c o n s i d e r e d  u n u s u a l ,  LEISURE and BROWN d o u b t  t h a t  anyone  would 

a r g u e  t h a t  a p e r s o n  c h a r g e d  w i t h  a s e r i o u s  crime, s u c h  as  d r u g  

t r a f f i c k i n g ,  would h e s i t a t e  t o  f i l e  a s e r i e s  o f  q u e s t i o n a b l e  

a f f i d a v i t s  i f  s u c h  p r o c e d u r e  p r o v i d e d  a s u r e - f i r e  way to  a v o i d  a 

day  of r e c k o n i n g .  

To a v o i d  a b u s e ,  t o  comply w i t h  t h e  a p p a r e n t  l e g i s l a t i v e  

i n t e n t ,  and  t o  g i v e  e f f e c t  to a l l  o f  S e c t i o n  38.10,  t h i s  C o u r t  

mus t  answer  t h e  c e r t i f i e d  q u e s t i o n  b y  c o n s t r u i n g  t h e  s e c o n d  por- 

t i o n  o f  S e c t i o n  38.10 to  b e  a p p l i c a b l e  to  a l i t i g a n t ' s  m u l t i p l e  

e f f o r t s  t o  d i s q u a l i f y  a j u d g e ,  r e g a r d l e s s  of wha t  t h e  p l e a d i n g  is 

c a l l e d .  
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ARGUMENT I1 

N O I W I T E S A N D I N G  TEE ULTIMATE CONSTRUCTION 

THE F I R S  D I S T R I C T  INTERPRET THE FACTS OF 
ST. GEORGE I AND ST, GEORGE I1 I N  ERROR 
AND TBUS IMPROPERLY GRANT THE WRIT ? 

MADE BY T H I S  COURT RBGARDING I S S U E  I ,  D I D  

Even i f  there is a d i s t i n c t i o n  be tween  a n  " a p p l i c a t i o n "  

and  a " s u g g e s t i o n  o f  d i s q u a l i f i c a t i o n " ,  t h e  d i s t i n c t i o n  under  t h e  

fac t s  o f  t h i s  case d i d  n o t  p r e c l u d e  Judge  Rudd from making a n  

i n q u i r y  r e g a r d i n g  t h e  t r u t h  o f  t h e  s u p p o r t i n g  a l l e g a t i o n s .  

R a t h e r ,  s u c h  d i s t i n c t i o n  is of n o  c o n s e q u e n c e  here.  

I n  its Opin ion  i n  ST. GEORGE I ,  t h e  D i s t r i c t  C o u r t  h e l d  

t h a t  " t h e  d i f f e r e n t  s t a n d a r d "  se t  f o r t h  i n  t h e  s e c o n d  p a r t  o f  

S e c t i o n  38.10 " a p p l i e s  o n l y  where  t h e  p r e v i o u s  d i s q u a l i f i c a t i o n  

was made p u r s u a n t  t o  S e c t i o n  38.02,  which e x p r e s s l y  p r o v i d e s  for  

a s u g g e s t i o n  of d i s q u a l i f i c a t i o n  on  g r o u n d s  t h a t  t h e  j u d g e  is  re- 

l a t e d  to  a p a r t y  or a t t o r n e y  or a p o t e n t i a l  w i t n e s s  i n  t h e  case." 

(ST. GEORGE I ,  p a g e  5 ) .  T h a t  is p r e c i s e l y  what  o c c u r r e d .  

On J a n u a r y  2 1 ,  1986 and  a g a i n  on March 2 1 ,  1986 ,  ST. 

GEORGE and  STOCKS f i l e d  a mo t ion  r e q u e s t i n g  t h a t  t h e  o r i g i n a l  

t r i a l  j u d g e ,  Judge  Kenneth  E. Cooksey, b e  d i s q u a l i f i e d  b e c a u s e  

h i s  s o n  worked f o r  BROWN and LEISURE and  he t h e r e f o r e  had a n  

i n t e r e s t  i n  t h e  outcome o f  t h e  case. The re  c a n  be n o  d o u b t  t h a t  

t h i s  r e q u e s t  was f i l e d  under  S e c t i o n  3 8 . 0 2  b e c a u s e  St. G e o r g e ' s  

a t t o r n e y  specif ied i n  t h e  p l e a d i n g s  t h a t  it was b e i n g  f i l e d  
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"pursuant to Chapters 38.02 and 38.10, Florida Statutes" (Appen- 0 
dix 3 and 4). It is important to note that the relationship of a 

judge to an interested party is not a ground for disqualification 

under the first part of Section 38.10. 

If there was any doubt that the prior request for dis- 

qualification was filed pursuant to Section 38.02, this doubt was 

removed at the January 24, 1986 hearing when the judge and all 

the parties, including ST. GEORGE and its attorney, elected to 

handle the request procedurally under Section 38.02, rather than 

under Section 38.10. After hearing all the arguments and re- 

viewing STOCKS' and ST. GEORGE'S allegations, Judge Cooksey ruled 

as follows: (Appendix 29) 

THE COURT: 

From what I know at this time, Mr. Harper, 
it's my ruling that your motion -- your 
suggestion of disqualification, that the 
truth of it is not apparent from the record. 
I'm going to enter an order today allowing 
you 10 days within which to file any affida- 
vits you wish to file to reflect the truth of 
the motion, if such exists. And at that time 
I will enter a ruling on your motion. 
(Appendix 29, pages 10 and 11) 

Counsel responded, "Thank you, Judge. I appreciate that." 

Judge Cooksey replied: 

THE COURT: 

Because my ruling is that your motion or 
suggestion of disqualification, the truth of 
it is not apparent from the record. And I 
don't find anything in the record to warrant 
me disqualifying myself. 
(Appendix 29, page 11) 
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The a t t o r n e y  f o r  STOCKS and ST. GEORGE a g a i n  r e s p o n d e d ,  ''I have  

no  p rob l em w i t h  t h a t  a t  a l l ,  Your Honor."  

The same a t t o r n e y  t h e n  p r o c e e d e d  t o  take d e p o s i t i o n s  and 

f i l e d  a f f i d a v i t s  w i t h  t h e  c o u r t ,  a s  he  had a r i g h t  t o  d o  o n l y  

unde r  S e c t i o n  38.02,  b u t  - n o t  under  S e c t i o n  38.10 or under  R u l e  

1 . 4 3 2 ,  F l o r i d a  R u l e s  o f  C i v i l  P r o c e d u r e .  Having  p r o c e e d e d  unde r  

and h a v i n g  t a k e n  a d v a n t a g e  of t h e  p r o c e d u r e s  s e t  f o r t h  i n  S e c t i o n  

38 .02 ,  ST. GEORGE s h o u l d  now be  e s t o p p e d  from d e n y i n g  t h a t  t h e  

p r io r  r e q u e s t  was f i l e d  p u r s u a n t  t o  t h e  v e r y  s t a t u t e  which pro- 

v i d e d  t h o s e  p r o c e d u r a l  a d v a n t a g e s .  

A s  f u r t h e r  s u p p o r t  for t h e  f a c t  t h a t  t h e  pr ior  m o t i o n  was 

b r o u g h t  p u r s u a n t  t o  S e c t i o n  38.02,  t h i s  C o u r t  only n e e d s  t o  r e v i e w  

t h e  d e p o s i t i o n  o f  STOCKS (Appendix 26 ,  p a g e  lo), t h e  t h e n  g e n e r a l  

p a r t n e r  o f  ST. GEORGE, i n  s u p p o r t  o f  e f f o r t s  t o  have  J u d g e  Cooksey 

r e c u s e d .  On Page  1 0  o f  h i s  F e b r u a r y  5 ,  1986 d e p o s i t i o n ,  STOCKS 

t e s t i f i e d  as  follows: 

0 

Q. Did you have  any  o ther  b a s i s  w h a t s o e v e r  f o r  a l l e g i n g  
J u d g e  C o o k s e y ' s  s o n  had any  i n t e r e s t  i n  t h e  outcome of 
t h i s  l i t i g a t i o n  ? 

A. Well, M r .  Wadsworth,  I t h i n k  i t ' s  p r e t t y  a p p a r e n t  i f  Gene 
g o e s  b r o k e  and h e ' s  a f e l l o w  work ing  for h im,  h e  would 
p r o b a b l y  be o u t  o f  a j ob  i f  Gene went  b r o k e .  

B.  T h a t ' s  wha t  y o u r  b a s i s  was, is t h a t  r i g h t  ? 

A .  Y e s .  

I f  STOCKS and ST.  GEORGE had n o t  been  p r o c e e d i n g  under  S e c t i o n  

38 .02 ,  i t  c o u l d  have  and s h o u l d  have  o b j e c t e d  when J u d g e  Cooksey 
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began  h a n d l i n g  t h e  r e q u e s t  under  t h e  p r o c e d u r e s  s e t  f o r t h  i n  

S e c t i o n  38.02,  r a t h e r  t h a n  S e c t i o n  38.10 or R u l e  1.432. I n s t e a d ,  

a s  n o t e d  a b o v e ,  t h e  a t t o r n e y  f o r  STOCKS and ST. GEORGE e x p r e s s e d  

complete a g r e e m e n t ,  and i n d e e d  s a t i s f a c t i o n ,  when J u d g e  Cooksey 

r e p e a t e d l y  r e f e r e n c e d  to  t h e i r  " s u g g e s t i o n  o f  d i s q u a l i f i c a t i o n "  

and t h e  f a c t  t h a t  " t h e  t r u t h  o f  it is n o t  a p p a r e n t  f rom t h e  

r e c o r d .  'I 

I t  is i m p o r t a n t  to  n o t e  t h a t  J u d g e  C o o k s e y ' s  r e p e a t e d  

r e f e r e n c e  to  t h e  f a c t  t h a t  " t h e  t r u t h  is n o t  a p p a r e n t  f rom t h e  

r e c o r d "  is t a k e n  d i r e c t l y  from S e c t i o n  38 .02 ,  which p r o v i d e s  

t h a t ,  i f  t h e  t r u t h  "does n o t  appear from t h e  record i n  s a i d  

c a u s e ,  t h e  j u d g e  may by o r d e r  e n t e r e d  t h e r e i n  r e q u i r e  t h e  f i l i n g  

i n  t h e  c a u s e  of a f f i d a v i t s . "  T h a t  is e x a c t l y  what  J u d g e  Cooksey 

d i d  when he s t a t e d :  ' ' I ' m  g o i n g  to  e n t e r  a n  o r d e r  t o d a y  a l l o w i n g  

you 1 0  d a y s  w i t h i n  which t o  f i l e  any  a f f i d a v i t s  you w i s h  t o  f i l e  

to  r e f l e c t  t h e  t r u t h  o f  t h e  m o t i o n ,  if s u c h  e x i s t s  (Appendix  30 ,  

on page  10). T h i s  r u l i n g  was e s s e n t i a l l y  correct  u n d e r  S e c t i o n  

38.02,  b u t  would have  been  improper under  S e c t i o n  38.10 or R u l e  

1 .432 ,  b o t h  of which r e q u i r e  t h e  c o u r t  t o  accept a s  t r u e  t h e  

m o t i o n ,  and t o  s i m p l y  r u l e  on i ts l e g a l  s u f f i c i e n c y  w i t h o u t  

f u r t h e r  d i s c o v e r y  or f i n d i n g s  c o n c e r n i n g  " t r u t h  or f a l s i t y "  as  

those terms are  used  i n  S e c t i o n  38.02.  

I n s t e a d  o f  g i v i n g  t h e  t r i a l  c o u r t  i t s  no rma l  p r e s u m p t i o n  

of c o r r e c t n e s s ,  t h e  D i s t r i c t  C o u r t  made a f a c t u a l  f i n d i n g  t h a t  

J u d g e  Cooksey was n o t  a c t i n g  i n  r e s p o n s e  t o  a S e c t i o n  38 .02  

" s u g g e s t i o n "  p e n d i n g  b e f o r e  him, b u t  r a t h e r  was a c t i n g  " p u r s u a n t  
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t o  a S e c t i o n  38.10 m o t i o n . "  (Page  3, ST. GEORGE I1 O p i n i o n ) .  

Such a f a c t u a l  d e t e r m i n a t i o n  s h o u l d  n o t  b e  made a t  t h e  appel la te  

l e v e l .  

I n  a d d i t i o n ,  t h e  D i s t r i c t  C o u r t ,  a f t e r  e s p o u s i n g  t h e  

v i r t u e s  o f  f o l l o w i n g  " t h e  p l a i n  l a n g u a g e  employed by t h e  l e g i s -  

l a t u r e "  ( p a g e  6 ,  ST. GEORGE I O p i n i o n ) ,  p r o c e e d e d  t o  i g n o r e  t h e  

word ing  o f  t h e  s e c o n d  p o r t i o n  o f  S e c t i o n  38.10 which p r o v i d e s :  

... When any  p a r t y  t o  any  a c t i o n  h a s  sug-  
g e s t e d  t h e  d i s q u a l i f i c a t i o n  o f  a t r i a l  j u d g e ;  
and  a n  o r d e r  h a s  b e e n  made a d m i t t i n g  t h e  d i s -  
q u a l i f i c a t i o n  o f  s u c h  j u d g e ,  ... t h e  (new) 
j u d g e  so a s s i g n e d  and t r a n s f e r r e d  is n o t  
d i s q u a l i f i e d  on a c c o u n t  o f  a l l e g e d  p r e j u d i c e  ... . 

U s i n g  t h e  same " p l a i n  l a n g u a g e  o f  t h e  s t a t u t e "  s t a n d a r d  e n d o r s e d  
e 

by t h e  D i s t r i c t  C o u r t ,  i t  is c lea r  t h a t  t h e  t h r e s h o l d  to  b r i n g  

t h i s  case under  t h e  s e c o n d  p a r t  o f  S e c t i o n  38.10 h a s  b e e n  m e t .  

ST. GEORGE was a p a r t y  which s u g g e s t e d  t h e  d i s q u a l i f i c a t i o n  o f  a 

t r i a l  c o u r t  j u d g e ,  and a n  o r d e r  was e n t e r e d  d i s q u a l i f y i n g  t h e  

j udge .  The re  is no  r e q u i r e m e n t  i n  t h e  s t a t u t e  t h a t  t h e  t r i a l  

j u d g e ' s  o r d e r  o f  d i s q u a l i f i c a t i o n  mus t  s e t  f o r t h  t h a t  i t  was 

based upon a " s u g g e s t i o n "  f i l e d  unde r  S e c t i o n  38.02. The D i s t r i c t  

C o u r t ' s  j u d i c i a l  a d d i t i o n  of t h i s  r e q u i r e m e n t  w i l l  a l low a liti- 

g a n t  to  r e c u s e  a n  unwanted j u d g e  a t  any  t i m e  u n t i l  t h e  " r i g h t  

one"  is  f o u n d ,  or  u n t i l  t h e  s o u g h t - a f t e r  d e l a y  h a s  b e e n  accom- 

p l i s h e d .  
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I n  t h e  case a t  b a r ,  ST. GEORGE and STOCKS have  s u c c e s s -  

f u l l y  r e c u s e d  or a v o i d e d  e v e r y  j u d g e  i n  t h e  Second  C i r c u i t .  T h i s  

r e s u l t e d  i n  t h i s  C o u r t ' s  spec ia l  a p p o i n t m e n t  o f  J u d g e  Rudd from 

r e t i r e m e n t .  I f  t h e  lower c o u r t ' s  d e c i s i o n  is a l l o w e d  t o  s t a n d ,  

STOCKS and  ST. GEORGE w i l l  h ave  o n c e  a g a i n  been  s u c c e s s f u l  a t  t h e  

e x p e n s e  of a n o t h e r  c i r c u i t  j u d g e .  I t  w i l l  n o t  matter t h a t  t h e  

c l a i m e d  p r e j u d i c e  is n o n - e x i s t e n t .  The  s econd  p a r t  of S e c t i o n  

38.10 was w r i t t e n  a s  a j u d i c i a l  s h i e l d  a g a i n s t  t h i s  t y p e  o f  

a b u s e ,  and i t  s h o u l d  be  g i v e n  i ts  i n t e n d e d  e f f e c t .  

Once J u d g e  Rudd found  t h a t  ST. GEORGE had p r e v i o u s l y  

" s u g g e s t e d  t h e  d i s q u a l i f i c a t i o n  of a t r i a l  j u d g e " ,  he  was t h e n  

r e q u i r e d  by t h e  s e c o n d  p a r t  o f  S e c t i o n  38.10 t o  n o t  c a l l  f o r  a 

s u b s t i t u t i o n  of j u d g e s ,  u n l e s s  he  a d m i t t e d  t h a t  he  d i d  n o t  s t a n d  

f a i r  and impar t i a l  be tween  t h e  p a r t i e s .  I t  is  clear  from t h e  

r e c o r d  t h a t  J u d g e  Rudd made no s u c h  a d m i s s i o n .  R a t h e r ,  to  t h e  

c o n t r a r y ,  h e  found  t h a t  he  d i d  s t a n d  f a i r  and impar t i a l  (Appendix  

2 5 ) .  A s  a c o n s e q u e n c e ,  he  was r e q u i r e d  t o  c o n t i n u e  to  p r e s i d e  

o v e r  t h e  case. 

' 
I f  ST. GEORGE q u e s t i o n e d  J u d g e  Rudd ' s  c o n c l u s i o n  r e g a r d-  

i n g  i m p a r t i a l i t y ,  i t  c o u l d  have  a s s i g n e d  t h e  r u l i n g  as  "error  and 

( i t )  c o u l d  have  been  r e v i e w e d ,  a s  are other r u l i n g s  o f  t h e  t r i a l  

c o u r t . "  (See  t h e  l a s t  s e n t e n c e  of S e c t i o n  38.10,  F lo r ida  S t a t u t e s ) .  

Whi l e  t h e  c o r r e c t n e s s  o f  J u d g e  Rudd ' s  f i n a l  r u l i n g  is  n o t  b e f o r e  

t h e  C o u r t ,  i t  meri ts  d i s c u s s i o n .  

The a l l e g e d  s t a t e m e n t  a t t r i b u t e d  t o  J u d g e  Rudd, and h i s  

a l l e g e d  a c t i o n s  i n  t o s s i n g  a n  a f f i d a v i t  back to  p e t i t i o n e r ' s  
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a t t o r n e y ,  s e r v e d  as  t h e  b a s i s  i n  b o t h  ST. GEORGE I and ST. GEORGE 

I1 f o r  t h e  u l t i m a t e  h o l d i n g .  The p rob l em is t h a t  t h e  s t a t e m e n t  

a l l e g e d l y  made by J u d g e  Rudd is n o t  s u p p o r t e d  by t h e  r e c o r d .  

Upon r e v i e w  o f  t h e  d e p o s i t i o n  o f  Na than  Bond, one  o f  t h e  

a t t o r n e y s  f o r  t h e  a d v e r s e  p a r t y ,  t h i s  C o u r t  w i l l  see t h a t  h i s  

d e p o s i t i o n  t e s t i m o n y  would n o t  lead a p r u d e n t  o b s e r v e r  t o  

r e a s o n a b l y  c o n c l u d e  t h a t  J u d g e  Rudd had a c t e d  i n  a n o n - j u d i c i o u s  

manner.  H e  t e s t i f i e d  a s  follows: 

I attempted to  e n t e r  t h e  a f f i d a v i t  and J u d g e  
Rudd i n  r e s p o n s e  t h e r e t o  -- M r .  Dye o b j e c t e d ,  
and J u d g e  Rudd s a i d  t h a t ,  i n  e s s e n c e ,  and 
remember t h i s  was three  months  a g o ,  and so I 
a m  g o i n g  to g i v e  t h e  e s s e n c e ,  and I d o n ' t  
remember e x a c t  q u o t e s ,  e x a c t  words  or any-  
t h i n g  l i k e  t h a t  so please d o n ' t  t r y  to  h o l d  
m e  t o  t h o s e ,  b e c a u s e ,  you know, my o l d  a g e ,  
my memory is f a i l i n g ;  b u t  t h e  e s s e n c e  of wha t  
he  s a i d  was t h a t  M r .  Brown was t h e r e  and  Mr. 
S t o c k s  was n o t ;  t h a t  i f  i t  came down t o  t h e  
two o f  them t e s t i f y i n g  on  t h e i r  r e s p e c t i v e  
p o s i t i o n s  t h a t ,  you  know, h e  saw t h e  a f f i -  
d a v i t ,  saw w h a t  S t o c k s  would have  s a i d  
a c c o r d i n g  to  what  was w r i t t e n  i n  t h e  a f f i d a -  
v i t  and  M r .  Brown was t h e r e  and h e  sa id  t h a t  
i n  t h a t  case t h a t  he  would n o t  b e l i e v e  S t o c k s  
and t h a t  h e  would b e l i e v e  Brown. 
(Appendix 3 0 ,  p a g e s  7 and 8).) 

T h i s  t e s t i m o n y  by a n  a t t o r n e y  f o r  t h e  a d v e r s e  p a r t y  is r e m a r k a b l y  

s imi la r  to  t h e  t e s t i m o n y  o f  BROWN, g i v e n  a t  t h e  h e a r i n g  on t h e  

mo t ion  to  d i s q u a l i f y  J u d g e  Rudd, h e l d  i n  ST. GEORGE I1 (Appendix  

31, p a g e s  42-48). 

B o t h  o f  t h e s e  w i t n e s s e s  r e c a l l e d  t h a t  J u d g e  Rudd was 

faced w i t h  a q u e s t i o n  o f  a c t u a l  n o t i c e  r e g a r d i n g  t h e  r e c o r d i n g  of 

a w a r r a n t y  d e e d .  STOCK'S a f f i d a v i t  s t a t e d  t h a t  t h e r e  was a c t u a l  
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n o t i c e ;  BROWN t e s t i f i e d  t h a t  t h e r e  was no a c t u a l  n o t i c e .  I n  
a 

o r d e r  to  m a k e  a r u l i n g  on  t h e  p o i n t  o f  law b e f o r e  h i m ,  J u d g e  Rudd 

n e c e s s a r i l y  had to  accept t h e  t e s t i m o n y  o f  o n e  p a r t y  or t h e  

o t h e r .  I f  he  had a c c e p t e d  STOCK'S t e s t i m o n y ,  t i t l e  to  t h e  pro- 

p e r t y  would have  v e s t e d  i n  t h e  A. Eugene L e w i s  F a m i l y  T r u s t ,  t h e  

t r a n s f e r e e  unde r  a n  u n r e c o r d e d  d e e d  f rom STOCKS. I f ,  however ,  he  

a c c e p t e d  t h e  t e s t i m o n y  o f  BROWN, t h e  conveyance  would b e  s u b j e c t  

t o  BROWN and  LEISURE'S p r io r  judgment .  

When one  c a r e f u l l y  r e v i e w s  t h e  t e s t i m o n y  o f  Bond and 

BROWN a s  a whole ,  i t  is clear  t h a t  t h e y  are  n o t  i n  d i s a g r e e m e n t  

as  to  what  o c c u r r e d  d u r i n g  t h e  s u b j e c t  h e a r i n g  b e f o r e  J u d g e  

Rudd. They b o t h  a g r e e d  t h a t  there  was a n  attempt t o  i n t r o d u c e  a n  

a f f i d a v i t  by STOCKS on t h e  b a s i s  t h a t  he  was i n  C a l i f o r n i a ,  

n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  h e  had been  i n  t h e  c o u r t r o o m  i n  

a n o t h e r  case m i n u t e s  e a r l i e r .  T h i s  f a c t  was known t o  J u d g e  Rudd 

b u t  n o t  t o  A t t o r n e y  Bond or h i s  c l i e n t ,  M r .  Wallace. LEISURE 

objected to  t h e  a d m i s s i o n  of t h e  a f f i d a v i t  and was a l l o w e d  t o  

v o i r  d i r e  i ts  c o n t e n t s  t h r o u g h  v a r i o u s  means,  i n c l u d i n g  d i r ec t  

t e s t i m o n y  from BROWN. When i t  became a p p a r e n t  t h a t  t h e r e  was no 

p r o c e d u r a l  or e v i d e n t i a r y  bas i s  for  t h e  s u b m i s s i o n  of t h e  

a f f i d a v i t ,  A t t o r n e y  Bond r e q u e s t e d  a c o n t i n u a n c e  u n t i l  s u c h  t i m e  

a s  STOCKS c o u l d  be p e r s o n a l l y  p r e s e n t .  LEISURE o b j e c t e d  t o  a 

c o n t i n u a n c e ,  p o i n t i n g  o u t  t h a t  STOCKS c o u l d  n o t  be  i n  C a l i f o r n i a  

b e c a u s e  he  had been  i n  a pr ior  h e a r i n g  w i t h  LEISURE b e f o r e  J u d g e  

Rudd. When a l l  of t h e  m o t i o n s ,  a r g u m e n t s  and t e s t i m o n y  were 

complete, J u d g e  Rudd made h i s  r u l i n g  and  h e l d  t h a t  a s  be tween  t h e  
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d i r e c t  t e s t i m o n y  o f  BROWN and t h e  p r o f f e r e d  a f f i d a v i t  o f  STOCKS, 
0 

h e  would b e l i e v e  BROWN, r e s u l t i n g  i n  a f i n d i n g  t h a t  t h e  p r o p e r t y  

was s u b j e c t  to  BROWN'S judgment .  H e  o b v i o u s l y  made h i s  s t a t e m e n t  

b a s e d  upon t h e  c r e d i b i l i t y  o f  t h e s e  two w i t n e s s e s .  The d e t e r -  

m i n a t i o n  was a mater ia l  and  i n d e e d  e s s e n t i a l  p a r t  o f  h i s  r u l i n g  

i n  open  c o u r t  f o r  a t  l e a s t  two r e a s o n s :  (1) i t  was n e c e s s a r y  t o  

show why h e  found  t h a t  t h e  p r o p e r t y  was s u b j e c t  to  t h e  judgment  

l i e n ,  i . e . ,  t h e r e  was no  a c t u a l  n o t i c e ;  and ( 2 )  it  was r e l e v a n t  

t o  show t h e  b a s i s  f o r  d e n y i n g  A t t o r n e y  B o n d ' s  r e q u e s t  for con-  

t i n u a n c e ,  i . e . ,  a c o n t i n u a n c e  would be a waste of j u d i c i a l  t i m e  

and e f f o r t  b e c a u s e ,  a s  be tween  t h e  two d i r e c t l y  c o n f l i c t i n g  

s t a t e m e n t s  o f  t h e  p a r t i e s ,  J u d g e  Rudd c h o s e  t o  b e l i e v e  t h e  sworn  

t e s t i m o n y  of BROWN. T h e s e  s t a t e m e n t s  and J u d g e  Rudd ' s  u l t i m a t e  

r u l i n g  r e f l e c t e d  m e n t a l  i m p r e s s i o n s  and o p i n i o n s  n e c e s s a r i l y  

formed d u r i n g  t h e  c o u r s e  of j u d i c i a l  p r o c e e d i n g s  and were a 

n e c e s s a r y  and proper p a r t  o f  those p r o c e e d i n g s .  They were cer- 

t a i n l y  n o t  i n t e m p e r a t e  or e x t r a j u d i c i a l  s t a t e m e n t s  r e f l e c t i n g  a 

b i a s  toward any  p a r t y .  I n d e e d ,  J u d g e  Rudd c o u l d  n o t  have  made 

t h e  r u l i n g  b e f o r e  h i m  w i t h o u t  f o r m i n g  t h o s e  m e n t a l  i m p r e s s i o n s  

and o p i n i o n s  w i t h  r e g a r d  t o  t h e  t e s t i m o n y  and c r e d i b i l i t y  of t w o  

w i t n e s s e s  who were o f f e r i n g  d i r e c t l y  c o n f l i c t i n g  t e s t i m o n y  which 

c o u l d  n o t  b e  r e c o n c i l e d ;  and J u d g e  Rudd was f o r c e d  t o  accept t h e  

t e s t i m o n y  o f  one  w i t n e s s  and r e j ec t  t h e  t e s t i m o n y  o f  t h e  o t h e r  

w i t n e s s  i n  o r d e r  t o  m a k e  t h e  d e c i s i o n  b e f o r e  h im.  

Compare J u d g e  Rudd ' s  s t a t e m e n t  as  to  t h e  c r e d i b i l i t y  of 

t w o  c o n f l i c t i n g  witnesses, made as  a n e c e s s a r y  p a r t  of a f i n a l  
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r u l i n g ,  w i t h  t h e  f o l l o w i n g  s t a t e m e n t s  by 
a 

found  - n o t  to  show p r e j u d i c e  which is 

d i s q u a l i f y  a t r i a l  j u d g e  unde r  t h e  laws of 

j u d g e s  which have  been  

l e g a l l y  s u f f i c i e n t  t o  

F lo r ida :  

is a c c i d e n t  (1) "1 d o n ' t  see how you c a n ' t  f i n d  t h .  
compensab l e . "  Mob i l e  v. T r a s k ,  463 So.2d 389 
( F l a . l s t  DCA 1 9 8 5 ) ;  

( 2 )  " T h i s  case is j u s t  a n o t h e r  example  o f  t h e  
waste of time o f  people who are g u i l t y  a s  - -  
heck  . . . .I1 Wiley  v. Wainwr i q h t , -  793  F . 2 d  
1190 ( 1 1 t h  C i r . 1 9 8 6 ) ;  and  

' I .  . .. and t h e y  w i l l  n o t  l i k e  t h i s  d e c i s i o n ,  
b u t  I d o n ' t  giv;! a damn.'' 
F r e d e r i c k ,  174 So.826 ( F l a . 1 9 3 7 ) .  

C i t y  o f  Pa la tka  v.  

I f  these comments were n o t  s u f f i c i e n t  g r o u n d s  for  d i s q u a l i f i c a -  

t i o n ,  how c a n  J u d g e  Rudd ' s  n e c e s s a r y  comment and f i n d i n g s  t h a t  he  

would b e l i e v e  BROWN o v e r  STOCKS b e  deemed a g r o u n d  f o r  d i s q u a l i f i -  

c a t i o n ,  e s p e c i a l l y  when t h i s  comment and f i n d i n g  r e p r e s e n t e d  a 

d e t e r m i n a t i o n  w h i c h  n e c e s s a r i l y  had t o  be made i n  o r d e r  for  J u d g e  

Rudd to r u l e  on t h e  matter p e n d i n g  before him ? 

ST. GEORGE i n  t h e  D i s t r i c t  C o u r t  i n d i c a t e d  t h a t  J u d g e  

Rudd rejected t h e  a f f i d a v i t  o f  STOCKS pr io r  t o  h e a r i n g  t h e  t es t i-  

mony o f  BROWN. However, t h i s  is n o t  t r u e .  What A t t o r n e y  Bond 

sa id  was t h a t  " a n  attempt" to  s u b m i t  t h e  a f f i d a v i t  was made p r io r  

to  t h e  t e s t i m o n y  o f  BROWN. However,  no  r u l i n g  was made on t h a t  

p r o f f e r e d  a f f i d a v i t  u n t i l  i t  was v o i r  d i r e d ,  i n c l u d i n g  t e s t i m o n y  

f rom BROWN. T h a t  basic s e q u e n c e  was c o n f i r m e d  by A t t o r n e y  Bond 

i n  h i s  d e p o s i t i o n  (Appendix  3 0 ) .  
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In summary, the testimony of witnesses Bond and BROWN are 

consistent and compatible. They support the proposition that 

Judge Rudd's statements were judicious and necessary comments 

made during the course of an open hearing, and that they are not 

the type of statements that justify disqualification. 

The only remaining issue is whether the unsupported and 

uncorroborated statement of Jeffrey Wallace be deemed sufficient 

to overcome Judge Rudd's specific finding that he "stands fair 

and impartial between the parties." It should be noted that Mr. 

Wallace admitted in his deposition that he is the brother-in-law 

of A. Eugene Lewis and the trustee of the A. Eugene Lewis Family 

Trust, the recipient of the conveyance from STOCKS designed to 

avoid BROWN'S judgment. Obviously, he had a direct interest in 

the outcome of the hearing and would be expected to be less than 

objective. 

In addition to the arguments which related to the 

specifics of this case, the issue before this Court has broader 

implications. Is this Court going to allow a party litigant in 

Florida to frustrate the system by repeatedly replacing a judge 

when he rules adversely ? Maybe the law allows this to be done 

once in a case, but it is incredible that a party can use this 

tactic indefinitely, or until such party is given a judge of his 

choosing. 
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P e t i t i o n e r s  r e s p e c t f u l l y  s u b m i t  t h a t  t h e  s econd  h a l f  of 

S e c t i o n  38 .10 ,  F l o r i d a  S t a t u t e s ,  was e n a c t e d  t o  s top  t h i s  t y p e  of 

a b u s e .  I t  is f o r  t h a t  r e a s o n  t h a t  t h e  s e c o n d  pa r t  of S e c t i o n  

38.10 allows t h e  C o u r t  t o  make  f i n d i n g s  of f a c t ,  which  n e c e s-  

s a r i l y  i n v o l v e  w e i g h i n g  t h e  c r e d i b i l i t y  o f  v a r i o u s  w i t n e s s e s ,  

s u c h  as  J e f f r e y  Wallace. 
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CONCLUSION 

Whi le  e v e r y  l i t i g a n t  is  e n t i t l e d  to  have  a f a i r  and 

impar t i a l  j u d g e ,  he  is n o t  e n t i t l e d  t o  have  t h e  j u d g e  o f  h i s  

c h o i c e .  I f  t h e  D i s t r i c t  C o u r t l s  O p i n i o n  is permitted to  s t a n d ,  

t h e  s y s t e m  w i l l  w i l l  be opened  t o  a b u s e s  s i n c e  t h e  t r u t h  of a f f i -  

d a v i t s  s u p p o r t i n g  m u l t i p l e  " a p p l i c a t i o n s "  f o r  d i s q u a l i f i c a t i o n  

w i l l  n o t  be  s u b j e c t  t o  q u e s t i o n .  

J u d g e  Rudd ' s  r e v i e w ,  p u r s u a n t  to  t h e  s econd  p o r t i o n  o f  

S e c t i o n  38.10,  was appropr ia te  unde r  t h e  f a c t s  and s h o u l d  n o t  b e  

d i s t u r b e d .  

WHERGFORE, LEISURE and  BROWN r e s p e c t f u l l y  r e q u e s t  t h a t  

t h i s  C o u r t  r e v e r s e  t h e  d e c i s i o n  of t h e  F i r s t  D i s t r i c t  C o u r t  of 

Appeal, deny  t h e  s o u g h t - a f t e r  w r i t ,  and remand t h i s  case t o  t h e  

t r i a l  c o u r t  for  f u r t h e r  p r o c e e d i n g s  b e f o r e  J u d g e  Rudd. 
0 
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