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STATEMENT OF- THE CASE AND FACTS _......__." "._."-.I-.......-"" ..---- .... . ..... 

Pet:, i t : . ioner, PINEL..LfiS COUNTY, a p o l i t . i c a l  s u b d i v i s i o n  o f  t h e  

Stat.@ o f  F l . o r i d a  ( h e r e i n a f t e r  PINEI..l,.AS COUNTY) , appea1.s an O r d e r  

o n  P r o s e c u t i o n  OF Cr: i .mi t ia l  A p p e a l s  b y  t h e  T e n t h  J u d i c i . a l  C i r c u i t  

Pub1:i.c D e f e n d e r  oT t h e  Sc!cond D i s t r i c t  C o u r t  o f  Appeal .  d a t e d  May 

12,  1 9 8 9  . 'The O r d e r  r e l . : i e u e s  the  P u b l i c  Def--ender o f  tihe T e n t h  

J u d i c i a l .  C i . r c u i . t  frorri a c c e p t . i n g  a n y  a p p ~ ! l I . a t e  a s s i g n m e n t s ,  o t h e r  

than f-"rom t h e  T e i i t h  C i r c u i t ,  i n  appeals F i . l e d  a f t e r  May 22,  

1 9 8 9 ,  T h e  c i t e d  j u s t i . f i . c a t i . a n  f o r  t h e  S e c o n d  D i s t r i c t  Cour t  o f  

A p p e a l ' s  O r d e r  i s  t he  l a r g e  b a c k l o g  of a p p e a l  c a s e s  a s s i g n e d  t o  

t h e  Tent.l.1 J u d i c i a l  C - i . r c u i . t ' s  P u b l i c  D e f e n d e r ,  R e s p o n d e n t ,  J .  

MARION MOORMAN i s  t h e  P u b l i c  Def 'ender o f  t h e  Tei1t.h J u d i c i a l  

C i r c u i t  (he re i .na f t e r  PUBl..I:C DEF'ENDE:K) . The PUBLIC DEFENDER i t ;  

c h a r g e d  b y  s t a t u t e  wi.t:.h r e p r e s e n t . i n g  i n d i g e n t  d e f e n d a n t s  o n  

appea l .  i r i i t h i n  t h e  .FourtE!E!n-..coLiI'i.t.y j u r i s d i c t i o n  o f  t h e  Second  

D i s t r i c t  C o u r t  o f  A p p e a l .  S e c t i o n  2'7, 5 1 ,  F l o r i d a  S t a t . u t e s  

( 1 9 8 7 )  , The  PUBI_I :C DEFENDER i s  e x c l u s i v e l y  f u n d e d  b y  t h e  s ta t .e  

p u r s u a n t  t o  S e c t i o n  2 ' 7 . 5 1  ( 6 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 7 ) .  

T h i  s c o n t r o u B r s y a r i s e s f r  orri u nu s u a l  c i. r c urns t a n  c e s i n that: 

t h e  S e c o n d  D i s t r i c t  C o u r t  o f  Appea l  a c t e d  -s,u,g sp,,mnut",c a s  a c o u r t  

o f  o r i g i n a l  j u r i s d i c t i o n ,  r r iak ing  b a t h  f a c t u a l  f i n d i n g s  a n d  

r u l i n g s  of-- l a w .  No m o t i o n  was F i l e d  b y  t h e  PUBL.:IC DEFENDER. The 

P U B L . I C  DE:F'E:NDE:R d i d  n o t  e u e n  s e e k  t h ~  r e l i e f  e r i t e r e d  , I n  f a c t ,  

, the  PlIIBI..:LC DI!I::ENDER ir; a r e l u c t a i i t  R e s p o n d e n t  i . r i  t h e s e  

p r o  c e e d  i. n y s a rid has s e r i. o u s r E! s e r u a t.i. o n  s a b o u  t. t 11 e O r d  e r 

e n t e r e d ,  -...... See .- PlJBI..'LC DEFfiNDEH'S May 24,  1.989 M o t i o n  f o r  

Re c on s i d  E! r a t i o n o r  C1. a r i f'i c at. i. o n  f i 1 e d wi. t h t he S IZ! c o n d D i  s t r i c t 

C o u r t  of-- A p p e a l  ar id  PUB1 ... :I:C DI~FENDER I S September 11, 1 9 8 9  B r i e f  o f  
-. 1 - 



0 
R e s p o n d e n t :  on  J u r i s d i c t i o n  f i l e d  w i t h  t . h i s  C o u r t .  Moreover,  

P i n e l l a s  C a u n . t y  w a s  n o t  a c c o r d e d  a n y  d u e  p r o c e s s .  No h e a r i n g s  

hiere hc! ld  a n d  n o  o p p o r k u n i . t . y  t o  r e s p o n d  w a s  g i v e n .  N o n e  o f  t h e  

c o u n t i e s  a f f e c t e d  c o u l d  p r e s e n t ,  exarnine, o r  c r o s s  

e v i d e n c e  o r  w i t n e s s e s ,  n c c o r d i n g l y  , t h e r e  i s  no r e c o r d  b e 1 . o ~  f o r  

t h i s  C o u r t  t o  c o n s i d e r .  R a t h e r ,  tlie Second  D i s t r i c t  C o u r t  of 

A p p e a l .  a c t e d  as  a pi-s-i- prf j -~ ,  t r i b u n a l . ,  r r iaking i t s  own f a c t u a l  

d e t e r m i n a t i o n s  a l o n e .  

T h e  s c o p e  o f  t h e  d i s t . r i , c t  c o u r t ' s  O r d e r  i s  u n p r e c e d e n t e d ,  

T h e  P U R I  ... I C  D E F E N D E R  i s  p r o h i b i t e d  f r o m  h a n d l i n g  a n y  a p p e a l s  

a r i s i n g  from t h e  Si.xt.l.1, T'welf t h ,  T h i r t e e n t h ,  a n d  T w e n t i ~ ! t h  

J u d : i c : i . a l  C i r c u i t . s  . No l:,:irne 1.imit i s  p u t  on t h e  P U H I  ...IC DEFENDER'S 

w i t h d r a w a l  f rom t h e s e  s t a t u t o r y  d u t i e s  . 

P:1CNELI..AS COUNTY i s  d i r e c t l y  a f f e c t e d  i n  t h a t  t h e  d : i s t r i c t  

c o u r t .  o r d e r e d  t h e  u a r i o u s  c i r c u i t . s  t o  a p p o i n t  e i t h e r  t h e  l o c a l  

p u b l i c  d e f e n d e r  o r  c o u n t y . . - p a i d  p r i v a t e  a t t i o r n e y s  t o  be  a p p e l l a t e  

c o u n s e l ,  J u d g e s  S c h o o n o v e r  arid Parker r e c o g n i z e d  i n  t : h e i r  

d : i s s e n t i n g  o p i n i o n s  t h a t  t h e  f i n a n c i a l  b u r d e n  o f  t h i s  O r d e r  w i l l  

be d i r e c t 3 . y  o n  t.he poc; k e t b o o k s  o f  t h e  c o u n t i . e s  , The S e c o n d  

D i s t r i c t  C o u r t  of  A p p e a l  h a s  p r e v i o u s l y  notzed t h a t  t h e  l o c a l  

pub1. i .c  d e f e n d e r s  d o  n o t .  h a v e  t h e  f u n d i n g  o r  s taf ' f : ' i .ng  t.o p u r s u e  

---" i r n i n a l  .--. Apjeals  by t h e  

T e n t h  --"--._..........-.-I" C i r c u i t  -I-.. "-" P u b l i c  D e f e n d e r  ............. I ". 1 523 S o . 2 d  13.49 ( F l a .  2 d  DCA 

1 9 8 7 ) .  F u r t h e r r n o r e ,  t h e  C r i r n i n a l  D i v i s i o n  A d m i n i s t r a t i v e  Juc lye  

who  r r i a k e s  a t . t o r i i e y  a p p o i . n t m e n t s  i n  P i n e l l . a s  C o u n t y ,  has a l r e a d y  

i n d i c a t e d  o n  tlie r e c o r d  a n d  i n  h i s  o r d e r s  t h a t  t h e  l o c a l  p u b l . i c  

d e f e n d e r  c a n n o t  h a n d 1 . e  appea l s  . 

"...-..."-...-.I..-.- 

0 



Sonic! f u r t h e r  background rriay be h e l p f u l  as  t h i s  c o n t r o v e r s y  

:is no- t  en t . : i re ly  new. :In 1986 t h e  PUBI..:IC DEFENDER f : i l .ed  rnot ions 

t o  w i t h d r a w  as  counse1. i n  247 c r i m i n a l  a p p e a l s .  f i t  t h a t .  t.irne t.he 

Second D i s t r i c t  C o u r t  OF Appeal  s o u g h t  t h e  responses o f  a l l  

p a r t i e s  a f f e c t e d ,  i nc l . ud i .ng  t.Ji~! counti.E!s, ch ie f '  j u d g e s  , p~iJ3l'i.c 

de fenders ,  s t a k e  at; . torneys, and at : torney g e n e r a l  I s o f f i c e .  

S u b s e q u e n t l y ,  i n  l-l+-lg, +-:,--.., S ta te " ,  4.98 So. 2d 953 (F la  . 2rl DCA 

1986),  t h e  d i s t r i c t  c o u r t  d e n i e d  t h e  rno t ions  t o  w i . thdraw r u l i n g  

t h a t  wit.hdrawa1. wou ld  b e  counter - . .p roduc t i .ue ,  The  c o u r t  n o t e d  t h e  

unanimous o p p o s i t i o n  of  (111. responses :i.t r e c e i v e d .  , IA.  'The 

c o u r t  f u r t h e r  r u l e d  t h a t  t.he PURLIC DEFENDER s h o u l d  f i l e  

a p p r o p r i a t e  mo t ions  a t  t h e  t r i a l  c o u r t  l e v e l  t o  s e e k  t o  w i t h d r a w  

i n  t h e  f u t u r e .  The cou r t .  reasoned t h e  t r i a l .  cour t .$  wc!rc! i n  t l i e  

b e s t  p o s i t i o n  t o  hea r  t;.he m o t i o n s  on  a case-by--case b a s i s .  2.d. 

a t  954 .  In 1987, t h e  c o u r t  e s t a b l i s h e d  a b r i e f i n g  s c h e d u l e  f o r  

0 

0 
t h e p u 1." 1 C D E F END E R i n .I-!? C.9 ...-... ord .(;.r_..."-~.rr."...~.~-~~-~~~. U ~ ~ ~ . " ~  .o..r=-""C.r-2Ei.Ec.l 

.. ................................................... P u b l i c  De fender ,  504 So .2d  134.9 

( F l a .  2d DCA 198'7) .  The appel la l re  cour t .  a l s o  o r d e r e d  a l l  

a f f e c t e d  p a r t i e s ,  i . n c l u d i n g  t h e  count. i .es, to show cause! why t h e  

PUB1 ... PC DEFENDER s h o u l d  n o t  be d i s c h a r g e d  f r o m  t h e  1 5 0  o l d e s t  

appea ls  * -..- I d ,  a t  1352--.1353 , l " h ~ ! r e a f t e r ,  i n  __.,,,_,,,_,ll,,,.l~ I n  re der on. 

P r o s e c u t i o n  ..... ...--.. .......... . . _....-I"..."-.II" o f  C r i r n i n a l  .......... Ap_peals ........ . ---..-.- b!." tr .... ".._"..""__.I-".-.._I ....... -...- ..... ..-- C i r c u i t  P u b l i c  

-I-.--..-. Defender  ..... 523  S o . 2 d  11.4.9 ( F l a .  2d DCn 1987) ,  t h e  c o u r t  aga'i.1'1 

d e n:i ed w i  t hd r awal by t h e  P U B I.. IC D E F- END E: R h o l  cl i ng t h a t  w i  2; hd r awal 

wou ld  r e s u l t  i n  f u r t h e r  d e l a y  arid t .ha t  t.he s o l u t i o n  l a y  

e l s e w h e r e .  'The c o u r t  i n c r e a s e d  t l i e  b r i e f i n g  s c h e d u l e  o f  t h e  

PUBLIC DEIFENDER. gfi, at 1149-1150. 0 



Two yea rs  t h e n  e l a p s e d .  On May 12 ,  1989, t h e  Seconcl 

D i s t r i c t  C o u r t  of A p p e a l  e n t e r e d  the : i n s t a n t  Orde r  on P r o s e c u t i o n  

of Cri.rn:i.nal. Appeals b y  t h e  T ~ ! n t l i  J u d i . c i a l  C i . r c u i . t  Pub1i.c 

D e f e n d e r ,  As p r e v i o u s l y  i n d i c a t e d ,  t h e  Order  was e n t e r e d  w i t h o u t  

a m o t i o n  b e i n g  f i l e d ,  n o t i c e ,  hear i .ng  , o r  an o p p o r t u n i t y  t o  

respond .  On May 24, 1989, t . h e  P1JBL:TC DEFENDER f i l e d  h i s  M o t i o n  

f o r  R e c o n s i d e r a t i o n  o r  C l a r i f ' i . c a t . i o n .  The PUE3LI:C DEFENDER 

p o i n t e d  o u t  t h a t  as a r e s u l t  o f  t h e  O r d e r  h i s  f u n d i n g  c o u l d  

a c t u a l l y  b e  reduced by t h e  F l o r i d a  Leg is1 ,a tu re  , The  PUBL.I:C 

DEFENDER f u r t h e r  s e t  F o r t h  : in h i s  rnot;ion t h a t  i.t w o u l d  t a k e  

approx i r r ia te l .y  t w o  y e a r s  t o  d i s p o s e  o f  h i s  b a c k l o g  o f  a p p e a l s .  

PINELLAS COUN'I-Y f i l e d  i t s  M o t i o n  f o r  Rehear ing  on May 26, 1989. 

A number o f  o t h e r  countzies a l s o  rnouecl f C J r  r e h e a r i n g  . The PUBLIC 

DEF'ENI:>E:R I S M o t i o n  .For Rehear ing  o r  C l a r i f i c a t i o n  I A I ~ ~  d e n i e d  on 

June l f i ,  1989,  The c o u r i t i e s  I M o t i o n s  f o r  Rehear ing  were  den ied  

on J u l y  20 ,  1989. 

PINE:LI..AS COUNTY f i l e d  i.t;.s N o t i c e  t.o I n v o k e  D i . s c r e t i o n a r y  

J u r i s d i c t i . o n  w i t h  t h i s  C o u r t  on August  14, 1989. P :i: N E I- 1. AS 

COUN'lY'S B r i e f  on J u r i s d i c t i o n  was f i l e d  August  2 5 ,  1989.  The 

PUBLIC DEFENDER ' S  l3 r ; ie f  on  J u r i s d i c t i o n  was f i l e d  Septernber 11, 

1989. Subsequen t l y ,  on Oc tober  12, 1989, P I N E  I...l...AS C0UN"lY f i l e d  

i t s  Mot i .on t o  R e v i e w  A p p e l . l a t e  C o u r t ' s  Orde r  Regard ing  S tay  o r  

Al te rna t i . ve1 .y  Mot. ion f o r  Stay  Pending Reui.c?w. l h i s  C o u r t  g r a n t e d  

PINEL.I..QS COUNTY a s t a y  pend:iny r e u i e w  on Oc tober  26,  1989.  T h i s  

Court. sf.ayed t h e  Second D i s t r i c t  C o u r t  o f   appeal.'^ O r d e r  as t o  

all c i r c u i t s  and c o u n t i e s  i n  subsequent  Orde rs  d a t e d  Nouernber 2 2  



a n d  2 9 ,  1 9 8 9 .  T h i s  C o u r t  a c c e p t e d  j u r i s d i c t i o n  o n  J a n u a r y  1 9 ,  

1990 * 131NEI..I..AS COUNTY :is j o i n e d  i n  t h i s  a p p e a l  by Manatee, 

Char1.ott .e , H i l l s b o r o u g h ,  L.ee, a n d  Co l l . i . e r  Coc.intri.es. T h e  F l o r i d a  

A s s o c i a t i o n  o f  C o u n t i e s ,  I n c .  has been  g r a n t e d  p e r m i s s i o n  by t h i s  

C o u r t  t o  a p p e a r  a s  a rn icus  c u r i a e  on  beha1. f  o f  t h e  counti .c:!s ,  Oral. 

a r g u r n e n t  has b e e n  s e t  for Monday, A p r i l  2 ,  1990.  



S U M M A R Y  O F  ARGUMENT - ....... -...__.._..-. ""_.___.. ....... "...."....._ -..... -".-.- ....... 

( 1 9 7 ' 7 ) ,  W ~ S  c h a n g e d  a f t e r  t h a t  

L e g i s l . a t . u r e  i n  1.981 . C o u n t y - p a i d  

o n l y  a u t h o r i z e d  :in c a p i t a l  c a s e s  

( 1 )  ' T h e r e  i s  n o  s t a t u t o r y  a u t h o r i . t y  f o r  t h e  S e c o n d  

Dist.rict C o u r t .  o f  A p p e a l . ' s  O r d e r  o f  M a y  12, 1983.  T h e  s t a t . u t e  

P r e lJ :i u s I. Y r e  I j. e d 0 n 13 Y 11 h 5 s Co u r i n .E.scarnb.fa-" .... ~ .~~. .n.~.~.- . ""u."~. ."" . -~-~.h~ ' 

384. S o ,  2 d  14-7 (F1.a. 1980 ) ,  S e c t i o n  27. 5 3  ( 2 ) ,  F l o r i d a  St .a . tu tes  

d e c i s i o n  by t h e  F l o r i d a  

:is 

s i. t u a t  i o n s 

p u r s u a n t  t o  S e c t i o n  9 2 5 . 0 3 5 ( 2 ) ,  F l o r i d a  Stat:.ut.es ( 1 9 0 ' 7 ) .  T h e  

s t a t u t e s  d o  n o t  c o n t e m p l a t e  l o n g - t e r m  c o u n t y  f u n d i n g  o f  

s i g n i f i c a n t  n u m b e r s  o f  i n d i g e n t  c r i m i n a l .  app~!a I .s ,  S u c h  c o u n t y  

e x p e n d i t u r e s  a r e  e x p r e s s l y  p r o h i b i t e d .  

a p pel .  I a t e  

nu o I u i ng 

r e p  r E! s e n  t a  t i  o n 

c o n f l  i c t 

( 2 )  T h e  S e c o n d  D i s t r i c t  C o u r t .  of  A p p e a l .  e x c ~ ! e d c ! d  i t .s  

i n h e r e n t  j u d i c i a l  a u t h o r i t y ,  F i r s t ,  t rhe  P U B 1  ... IC I I E F E N I D E R  d i d  n o t  

auai l .  h i . m s e l f  o f  t h e  p r o c e d u r e  p r e v i o u s l y  e s t a b l i s h e d  b y  t h e  

S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l  t o  s e e k  r e l i e f "  frorn e x c e s s i u e  

a p p e l l a t e  c a s e  l o a d  . T h i s  d e m o n s  t:rat.es a l t ; . e r n a t i u e  r n e t h o d s  o f  

r e l i e f  c o u l d  have b e e n  u t i l i z e d .  S e c o n d l y ,  t h e  S e c o n d  D i s t r i c t  

C o u r t  o f  A p p e a l  a c t e d  h a s . t i l y  a n d  w i t h o u t :  d e m o n s t r a t i n g  a b s o l u t e  

n e c e s s i t r y  . 
( 3 )  T h e  O r d e r  i n  q u e s t i o n  f a r  e x c e e d s  a n y  a u t . h o r i t r y  

e s t a b 1 . i s h c ~ d  p u r s u a n t  t o  .Escgmbia CgCy-n.$y .__.... u-: I"_I_. B.s.h-r, 3 8 4  So I 2d 14'7 

( F l a .  1980) . T h e  e11 n ~ a s s e  w i . t h d r a w a 1 .  of  appe1.1.at:e r e p r e s e n t a t . i . o n  

:is u n p r e c e d e n t e d  a n d  u n a u t h o r i z e d  b y  .$s- b i g ,  I n  a d d i t : ; i o n ,  t h i s  

C o u r t  h ~ ! I . d  i n  g,sc,fi~&,j:,a, t h a t  t h e  t r i a l  c o u r t s  should j . n i t i a l . 1 . y  

0 make s u c h  t l e t r e r ~ m i n a t : i o i i s  . 



(4) PINE1 .. LAS COUNTY was d e n i e d  a n y  d u e  p r o c e s s  c o n t r a r y  t o  

a l l  e s t a b l i s h e d  c o u r t  p r o c e d u r e s .  ‘Tha t  d e n i a l  o f  d u e  p r o c e s s  was 

f‘undarnei i ta1I .y  u n f a i r  t o  PINEL.L..AS COUNTY a n d  a1.1. ot.hE!r c o u n t r i e s  

aFfec t e d  . 



I..-_-" ARGUME:Nl ---... ". 

I. 'l-liE ORDER OF 1"tiE SECOND D I S T R I C T  
COURT' OF' APPEAL IS WI"lH0U"T ST'AT'UTORY 
CIUTtiOKI T Y .  

"Tha S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l  a r g u e s  t h e y  haue t h e  

s t a t u t o r y  a u t h o r i t y  . to r e l i e v e  t h e  PUf3L.IC IIEl'ENC>ER a n d  a p p o i n t  

al. t e  r n a  ti. u e a p p e  11. a t e  c: ou n s e 1 . I n  f a c t ,  there i s  no s u c h  

s t a t u t o r y  a u t h o r i t y .  

l h e  v a r i o u s  p u b l i c  d e f e n d e r s  h a v e  t.he o b l i g a t i o n  to 

r e p r e s e n t  i n d i g e n t  c r i m i n a l  d e f e n d a n t s  a t  . the t r i a l .  leuel 

p u r s u a n t :  t.o S e c t i o n  27,5l( 1)  , F l o r i d a  Stat;.ut.es ( 1 9 8 7 ) .  T ' h i s  

P U B L I C  1:)EFENDER has t h e  f u r t h e r  o b l i g a t i o n  t o  r e p r e s e n t  s u c h  

d e f e r i d a n t . s  o n  a p p e a l  wi.1:hin t h e  d i s t r r i c t  c o m p r i s i n g  t h e  S e c o n d  

D i s t r i c t  C o u r t  of: A p p e a l .  S e c t i o n  2 7 . 5 1 ( 4 - ) ,  F l o r i d a  S t a t u t e s  

( 1 9 8 7 )  , T h i s  t r i a l  a n d  a p p e l l a t e  r e p r e s e n t a t i o n  i s  e x p r e s s l y  

Funded by t h e  s t a t e  p u r s u a n t  t o  S e c t i o n  27.51(G), F l o r i d a  

S t a t u t e s  (198'7) w h i c h  s t , a t e s ,  ' I A  s u m  s , k t l J "  b e  a p p r o p r i a a t e d  t o  t h e  

0 

p u b l i c  d e f e n d e r  OF e a c h  j u d i c i a l  c i r c u i t  enumerat :ed  i n  s u l n s e c t i o n  

( 4 )  f o r  t h e  enlployrrlenti of' a s s i s t a n t  p u b l i c  d e f e n d a n t s  arid 

c l e r i c a l  e rnp loyees  a n d  t h e  payment  of  e x p e n s e s  i n c u r r e d  i n  c a s e s  

on a p p e a l "  (emphasis a d d e d )  . See ,.,,ga.s,,p_ S e c t i o n  2'7. 5 3 0 1 ,  F l o r i d a  

S t a t u t e s  ( 1 9 8 7 ) .  

l h e  o n l y  e x c e p t i . o n  t o  t . h i s  r u l e  i s  i f '  t h e  l a c a l  p u b l i c  

d e f e n d e r  c a n n o t  p r o u j . d e  a d e q u a t e  r e p r e s e n t a t i o n  d u e  t o  a c o n f l i c t  

o f  intE!rc!st b e t w e e n  t w o  o r  more  d e f e n d a n t s  , T h e n  coun ty - -pa i .d  

s u b s t : i t u t e  c o u n s e l  c a n  h e  a p p o i n t e d  hy t h e  t r i a l  c o u r t  p u r s u a n t  

t o  Sec t i .011  27, 53 ( 3 ) ,  F ' l .o r ida  S t a t u t e s  ( 1 9 8 7 )  . T'hosc! a t t o r n e y s  

a r e  s e l e c t e d  From t he  :].:is t o f  aua i la ln le  a t t o r n e y s  e n u m e r a t e d  i n  0 



S e c t i o n  2'7, 53 ( 2 ) ,  F1 .or i .da  S t a t u t e s  ( 1 9 8 7 )  . On a p p e a l . ,  

c o u n t . y - - p a i d  p r i v a t e  a t t o r n e y s  c a n  o n l y  be a p p o i n t e d  :in c a p i t a l  

c a s e s  i n  c o n f l i c t  s i t u a t . i a n s  as  se t .  fort.11 i n  S e c t . i . o n  9 2 5  . O 3 5 ( 2 ) ,  

F l o r i d a  S t a t . u t e s  (198'7) , ' The re  a r e  no o t h e r  s l : a t u t o r y  s e c t i o n s  

w h i c h  p r o v i d e  f o r  c o u n t y - p a i d  a t t o r n e y s  t o  h a n d l e  a p p e a l s  I 

P:CNtT.LLAS COUNTY a c k n o w l e d g e s  t h e s e  a r g u m e n t s  were p r e v i o u s l y  

p r e s e n t. E! d t o a ri d r e j e c t c:! d b y  t II i s C c) u r t i n &,s-cgrrI.bi.a $.oun,_ly y-,:,, 

--I...*- B e h r  , 3 8 4  S o .  2d 1 4 7  ( F l a .  1 9 8 0 ) .  T h i s  C o u r t  h e l d  t h a t  t h e  I.:rial 

c o u r t s  have t h e  o p t i o n  of appo in t i . ng  t h e  pub1.i.c d e f e n d e r  o r  

p r i v a t e  c o u n s e l .  iL.9. a t  1.50. However, t h e  s t a t u t o r y  s e c t i o n  

r e l i e d  on b y  t h i s  C o u r k  i n  _,,--"-,,_,---,---, E s c a m b i a  S e c t i o n  2 7 . 5 3 ( 2 ) ,  was 

c h a n g e d  by :he F1or:ida L e g i s l a t u r e  :in 1 9 8 1 .  T h e  s .t a t u t e 

e f f e c t . i u e  i n  &s~~mlxi-g read as  follows : 

( 2 )  :In a d d i t i o n ,  a n y  member o f  t h e  
b a r  i n  good s t a n d i n g  m a y  b e  a p p o i n t e d  by 
t h e  c o u r t  .\:a, o r  may r e g i s t e r  h i s  o r  her 
a u a i l . a b i l . z i . t y  t.a t h e  p u b l i c  d e f e n d e r  of '  e a c h  
j u d i c i a l  c i r c u i t  f o r  a c c e p t a n c e  o f ,  s p e c i a l  
as  s i g  nme n t  s wi. t h o u  t s a l a r y  t o  r e  p r e  s e n t  
i n s o l w e n - t  d e f e n d a n t s  . S u c h  p e r s o n s  s h a l l  
be 1.zi.st.ed a n d  r e f e r r e d  t o  as  s p e c i . a l  
a s s i s t a n t  p u h l i c  d e f e n d e r s  a n d  b e  p a i d  a 
f e e  arid c o s t s  a n d  e x p e n s e s  . SKIC~ _ f2.g 
.. c o s t s  a n d  . ._.__-... e x p e n s e s  . .-_. " _ "  "-" s h a l l  .-..... . . b e  .._-_.._ f i x e d  by _...".."...._.."I_ t h e  ............. .......... . 
i.Lia. ..... "..j."Y"dAs: ......... a.nd ......... sh_aL1. k.e- .... ~~ -~d " . - " . . . ~ -n - - - t ~~ " -~ "~~~ "  
.-I-.I-....-.."-".*".-..~I manner as  c o u n s e l  __ ......... " ._.-. "_."..." f e e s  I-.I "_ ... a r e  " .._--.-.. e a i d  ....I....-" _......... i n  "_".."_.." c a p i t a l  I... .....--........ -- 
-- c a s e s  "_." .. o r  a s  o t h e r w i s e  p r o v i d e d  by l aw.  In 
a d d i t i o n ,  d e F e n s e  c o u n s e l  rnay b e  a s s i g n e d  
a n d  p a i d  p u r s u a n t  t.o a n y  e x i s t i n g  o r  f u t . u r e  
l o c a l  a c t  o r  g e n e r a l  a c t  o f  :loc;al 
a p p l i c a t i o n .  

....... 
"~II..".......I__"...."._...~I.̂ .."...~~*".II__ "-" .-..._ "."" -...- " ""_" _.I_.." .I.." 

S e c t i o n  2 7 ,  5 3 ( 2 ) ,  F l o r i d a  Stat ; .utes (1 .977)  ( e m p h a s i . s  a d d e d )  , As 

a m e n d e d ,  t h e  s t a t u t e  now p r o v i d e s  : 

( 2 )  Any member o f  t h e  F l o r i d a  Bar,  i n  

auai .7 .abiI . i . t :y  t.o t h e  pub1.i .c d e f e n d e r  OF a n y  
g o o d  s t a n d i n g ,  may r e g  i s te r h i s  



j u d i c i a l  c i r c u i t .  f o r  a c c e p t a n c e  of' s p e c i a l  
a s s i g nme ii t s r e p  r e s e n t 
i n d i g e n t .  d e f e n d a n t s  , S u c h  p e r s o n s  shalI .  be 
I . i s t e d  a n d  r e F e r r e d  t o  as  s p e c i a l  a s s i s t a n t  
p u b l i c  d e f e n d e r s  a n d  bet! p a i d  a f e e  a n d  
c o s t s  a n d  e x p e n s e s  as  p r o v i d e d  i n  s .  
9 2 5 . 0 3 6 .  

w i  . thou  t s a 1 a r y .to 

S e c t . i . o n  2 7 ,  53 ( 2 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 7 )  . R c c o r d i n g l y  , t h e  o n l y  

s t a t u t o r y  s e c t i o n  t h a t  r e f e r r e d  t o  n o n - . - c a p i t a l  c a s e s  was 

s t r i c k e n ,  C e r t a i n l y  t.h-i.s l e g i s l a t i v e  c h a n g e  was rriade i . n  r e s p o n s e  

t o  t h i s  C o u r t ' s  1980 d e c i s i o n  i n  Es~amk l~g  a n d  r e f l e c ; t s  t h e  

F'1.orida L e g i s l a t u r e  I s i n t e n t . i . o n  tha t .  c o u n t . i e s  o n l y  p a y  f o r  

i i i t l  i g e 11 t r e  p r  e s en t a ti o n i n  1. imi t e d  c i r c LI ms t a n  c e s , c o nf l i c t c a s e s 

a n d  capit:.al. c o n f l i c t  c a s c ! ~  o n  a p p e a l .  

a n d  s t a t e - - f i n a n c e d  c r i m i n a l .  j u s t i c e  sys t .e rn  as  s e t  u p  by s t a t u t e  

a n d  Art: . : icle U o f  t h e  F l o r i d a  C o n s t i t u t i o n .  H o w e v e r ,  i f  t h e  O r d e r  

w i l l  b e  s h i f ' t e d  f r o m  t h e  s t a t e  .I:.o l o c a l  c o u n t i e s  . J u d g e s  

Schoonoua r  a n d  Parker bot.11 r e c o g n i z e d  t h i s  i n  t h e i r  d i s s e n t s ,  

J u d g e  Parker  s t a t e d :  

I b e l i e v e  t h ~ !  l e g i s l a t u r e  n e v e r  c o n s i d e r e d  
t h e  s i t u a t i o n  now e n g e n d e r e d  by t h e  
m a j o r i t y  w h e r e  p r i u a t e  c o u n s e l ,  f u n d e d  by a 
c o u n t y ,  w i 1 1  h a n t l l e  t h e  a p p e l l a t e  p u b l i c  
d e f e n d e r  I s s u b s t a n t i a l  i n c o m i n g  c a s e  l o a d  
f o r  a n  e x t e n d e d  p e r i o d  o f  t i m e .  T h e  
f i n a n c i a l  i rnpac t .  w h i c h  t h e  rnajori.t.y I s o r d e r  
w i . 1 1  h a v e  u p o n  t h e  counlz:ies w i l l  b e  
c o n s i d e r a b l , ~ ! ,  a n d  t h e  coun. t : i .es ,  a t  t h e  v e r y  
l e a s t ,  d e s e r v e  an o p p o r t u n i t y  t o  be h e a r d  
b e f o r e  s u c h  a rr iandate  i s  i s s u e d .  

T h e  O r d e r  requ: i rc !s  l o n g - t e r m  f u n d i n g  by t h e  count . - i .es  o f  a11 

i n d i g e n t .  c r i r n i n a l  a p p e a l s  a r i s i n g  o u t  of' .their r e s p e c t i v e  

c o u n t i e s .  'Th i s  : is  p r c r h : i b i t e d  by law. S p e c i f i c a l l y ,  S e c t i o n  

2 7 ,  5 4 ( 2 ) ,  F l o r i d a  St:at.ut.es ( 1 9 8 7 ) ,  p r o v i d e s  : 
.- 1 0 ..- 



( 2 )  No c o u r i t y  o r  rriunici.pa1.i.t.y shal l .  
a p p r o p r i a t e  ( : ) i n  c o n t r : i b u t e  F u n d s  Izo t h e  
o p e r a t . i . a n  o f  t h e  o f f i c e s  o f  t h e  uari.crus 
p u b l i c  d e f e n d e r s ,  e x c e p t  t h a t  a c o u n k y  o r  
rriu n i c i p a  l i t y c o n  t r i b u t E! 

f u n d s  t o  p a y  t h e  s a l a r y  o f  o n e  a s s i s t a n t  
p u b l i c  d e f e n d e r  w h o s e  s a l e  f u n c t i . o i i  s h a l l  
be ko d e f e n d  i n d i g e i i t s  c h a r g e d  w i t h  
v i o l a t i o n s  of' s p e c i a l .  laws o r  wi t . h  
v i o l a t i o n s  of-' o r d i n a n c e s  o f  t h e  c o u n t y  o r  
mu n i c i. p a  l i. ti y . 

rria y a p p r  o p r i a t. E! or 

p r o h i b i t e d .  

PINE..L..I..AS COUNVY f i n d s  i t s e l f  i n  a n  i n t r a c t a b l e  p o s i t i o n ,  

All. t h e  c o u n t i e s  a r e  c a u g h t  b e t w e e n  a l e g i s l a t u r e  t h a t  w:i.l.l n o t  

f u n d  a s t a t e  o b l . i . g a t i . o n  a n d  t h e  c o u r t s  t h a t  seek t o  t r a n s f e r  t .hat 

ob l iga t . i . o i i  o n t o  t h e  c o u n t i e s  , PINE1 ...I-nS COUNTY does n o t  a r r e s t  

crirri i .na7.s , S h e r i f f ' s ,  rriuni.ci.pa1. p o l i c e ,  a n d  s k a t ~ !  p o l i c e  of. 'Ficers 

d o .  PINEL..I..QS COUN'TY d o e s  riot p r o s e c u t e  t h o s e  d e f ; e n d a n t s  . The  

Stake d o e s .  P I N E  I... I.. FI S COUNTY d o e s II o t:. ri. rnp r i s o n  d E! f E! nd a n t. s 
0 

s e r i t e n c e d  t o  p r i s o n ,  The Strate d o e s ,  P:INEl.L.AS COUN'1-Y d o e s  no t  

seek t a  c a r r y  out: s c ! n t e n c e s  o f  d e a t h .  The S t . a t e  d o e s ,  

N o n e t h e l e s s ,  w i t h i n  t h a t  system, PINEL..L..nS COUNTY i s  b e i n g  f o r c e d  

t o  f u n d  t h e  a p p e a l s  o f  h u n d r e d s  o f  i n d i g e n t  d e f c ! n d a n t s  e a c h  year  

f o r  an i n d e f i n i t e  a n d  unknown p e r i o d  o f  t:irne. 

F ' i n i a l . l y ,  PINEL.l. . .AS COlINT'Y w o u l d  p o i n t  o u t  t o  t h e  C o u r t  t h a t  

t h e  I9 8 9 F l o r i d  a Le (r :i s I a t u r e  p a s  s ed  n ewl y.-e i ia c t ed  Se c t i  o n 

9 2 5 . 0 3 7 ,  F l o r i d a  S t ra tu t ; . es  ( 1 9 8 9 ) .  T h i s  l e g i s l a t i o n  s e e k s  t o  

a p p r o p r i a t e  sorne rnoney t:o r e i m b u r s e  c o u n t i e s  f o r  " c o n f I ' i . c  t c a s e  

appoi.ntrrici!nts 'I , The 1 . e g i . s l . a t i o n  i s  u n c l e a r ,  a n d  i t s  e f f e c t  on 

t h i s  c a s e  u n c e r t a i n ,  a s  i t  cannot b e  d e t e r m i n e d  i f  c c ) u n t i e s  c a n  

s e e k  rE!i.rrit)urserrierit f o r  appea l s  I r e p r e s e n t . a t i , o n  as  c) rdc! red  by t h e  0 



Second D i s t r i c t  C o u r t  of Appea l ,  T h i s  w i l l .  be d i s c u s s e d  f u r t h e r  

:in P e t i t i o n e r  I s R e p l y  B r i e f  i f  n e c e s s a r y .  

IS. T H E :  MClY 1 2 ,  1989 ORDER I S  BEYOND T H E  
INHERENT AUTHORI TY OF T'I..IE SECOND 
D I S T R I C ' T  C O U R l  OF A P F E h l . .  

A l t e r n a t i v e l y  , t h e  Second D i s t r i c i t  C o u r t  o f  f ippeal  argues 

t h a t  even i f  t h e  s t .a tu t .o ry  p r o v i s i o n s  a r e  i n a d e q u a t e ,  i.t has t h e  

i n h e r e n t  a u t h o r i t y  t o  protect t h e  r i g h t s  o f  i n d i g e n t  d e f e n d a n t s  

and proui .de f o r  a l t e r n a t i . u e  c o u n s e l ,  h g a i n  t h i s  i s  m i s t a k e n .  

The d o c t r i . n e  o f  i n h e r e n t  j u d i c i a l  power  i s  one t h a t  can be 

ext reme c a u t i o n .  ,Eo-s,,g, ,S-..I.I~~ a t  1 3 8 ,  Furthermore ,  t h e  bu rden  i s  

on t h e  i s s u i n g  c o u r t  t o  demons t ra te  t h e  c l e a r  arid abso1.ut.e 

n e c e s s i t y  . R,.p_,s,e, ,~u>-r,,q a t  139 . 

l h e r c !  has been no such showing of absol .u te  n e c e s s i t y  he re  

F i r s t ,  i t  must be p o i n t e d  o u t  t h a t  ,the Second D i s t r i c t :  C o u r t  of 

Appea l  i . n  Hahg-fn_s_ .u_ St-ii.g,, 498 So.2d 953  (F1.a. 2d DCA 1 9 8 6 ) ,  

g a v e  .khe p u b l i c  clef--ender a p r o c e d u r e  -to s e e k  r e l i e f  f ro in  

e x c e s  s i u e  a p p ~ ! I . l . a t e  c a s e  I . oad ,  l h e  c o u r t  r u l e d  t h e  P U B L I C  

DEFENDER s h o u l d  f i l e  m o t i o n s  t o  w i t h d r a w  i n  t h e  u a r i o u s  c i r c u i t  

b e t t e r  a b l e  t o  e v a l u a t e  t h e  s i t u a t i o n  o n  a case.--by--case b a s i s .  

tiiagi-i~z,, z+lera a t  9 5 4 .  'Those rr iot ions were n o t  f i l . e d .  O n e  o f  .the 
0 



u n a n s w e r e d  q u e s t i o n s  i n  t h i s  a p p e a l  i s  why t h e  P U B L I C  DEF'E:NL)ER, 

if: t h e r e  W ~ S  a n  e m e r g e n c y  b a c k l o g  of c a s e s ,  d i d  n o t  a u a i l  h imse l f  

of t h i s  p r o c e d u r e ,  Also u n a n s w e r e d  i s  w h y  t.he S e c o n d  D i s t r i c t .  

C o u r t  o f  Q p p e a l  a c t e d  cnrithou t r e q u i r i n g  t h e  P U B 1  ... IC DEFENE>ER t o  

f o l l o w  t h e  p r o c e d u r e  i t  o r d e r ~ ! d ,  B o t h  J u d g e s  S c h o o i i o u e r  and  

P :I N E 1.1.. A S Parker r e c o g n i z e d  t h : i s  a n o m a l y  i n  t h e i r  d i s s e n t s .  

COUN'lY h a s  b e e n  d e n i e d  t h e  o p p o r t u n i t y  to a s k  t h o s e  q u e s t i c r n s .  

S e c o n d l y  , the  S e c o n d  D:is t r i . c  t C o u r t  o f  nppea l  a c t e d  

p r e c i p i t . o u s l y ,  No rrioticbn was f i l e d  by t.he P1lBLI:C DEFENDER. The 

~uR[. ' I :c  I:)EFENDER d i d  nut s e e k  t h e  r e l i e f  e n t e r e d .  No h e a v i n g  was 

h e l d  ancl o p p o r t u n i t . y  t.o r e s p o n d  was dc!ni.ed. Based on t h e  P U B L I C  

['EFENDER ' S  g e n e r a l  l e t t e r  seek : ing  l e g i s l a t i v e  h e l p ,  one 

apparc!nt . l .y  sent. t o  rriany gouernrriei i t .a l  a g e n c i e s  , t h e  S e c o n d  

U i s  t r i c t  C o u r t  of-- Appea l  y.12 smm,,t,g kook th:is e x t r a o r d i n a r y  

a c t i o n .  
0 

1 h E! d j. s t r -i. c t c 0 u r t a 1. s 0 c i t E! s ~.!G&A Y.: B _ G ~ G . T ~  _"...... 0°C &.u-fit~- 

...."._....-".I"--I." C o m m i s s i o n e r s  ...-......I" " ..I......-.._" o f  --.I-.... P i n e l l a s  .... .. C o u n t y ,  -.....-.-.. I-- 53'7 S o . 2 d  13'76 ( F l a .  1 3 8 9 )  and  

Mg,k-gvhI.son,, ~ , U J , W ~ - ,  in s u p p o r t .  of  i t s  O r d e r .  E3otli cases  howeuer  

i i i u o l u e  p r i u a t e  c o u n s e l  appo:i .nted a t  t h e  t r i a l .  l e u e l  i n  c a p i . t a 1  

cases  b ~ ! c a u s e  of'  c o n f l i c t . ,  T h e  c o u n t i e s  d i d  n o t  c o n t e s t  t h e i r  

d u t y  1.ro pay t h e  a t t o r n e y s  p u r s u a n t  t o  s t a t u t e .  The o n l y  i s s u e  

was h o w  much t h e y  w o u l d  I:ie p a i d .  t-lere, t h e  S e c o n d  L ) i s t . r i c t  C o u r t  

of A p p e a l  has i m p o s e d  a n e w  o b l : i g a t i o n  on  c o u n t y  g o u e r n m e i i t .  

S h i f t i . n g  f i n a n c i a l  d u t i e s  from one  kjranch o f  gouernrr ient  t o  

another  i s  n o t  a u t h o r i z e d  by i n h e r e n t  j u d i c i a l  p o w e r .  G~j-i~I-~-n,--.w~.~ 

Wainw,r-j.cc!i,h-, 372 U.S.  3 3 5  (1963), i s  a l s o  d i s t . i . ngu i s l ' i ab lE! .  The 



0 

0 

d i s t r i c t  c o u r t  forget.!; t .ha t  t h e  U n i t e d  S t . a tes  Supreme C o u r t  11el.d 

,the .s,,&-g~.rk,~ have an o b l i g a t i o n  t o  p r o v i d e  c o u n s e l  f o r  i n d i g e n t  

defendai1t.s i n  c e r t a i n  c a s e s .  

I"hi.s C o u r t  s ta t . ed  i n  E,eL&u&!lf,on ,,,,,,, cf __"_. fJ,o.r-i-d,g ,,,,,,,,, Bay,, G 1 So . 2d 64-6 

( F l a ,  1 9 5 2 ) ,  t h a t ,  'lCrealz:ing o f ' f i c e r s  o r  p o s i . t i o n s  and a l l o c a t i n g  

pub1i.c f u n d s  t o  s u p p o r t  them, a r e  c l e a r l y  1.egi.sl.at:i.ue 

p r e r o g a t i v e s  t h a t  t h e  j utJ ic : iary  has no r i g h t  t o  intrerf-"erc! w i t h ,  

a b s e n t  s p e c i f i c  authCJri.ty f r o m  t h e  l . e g i s l . a t . u r e t  I '  6 1  S o .  2d at. 

64'7. The  Second D i s t r i c t  C o u r t  o f  Rppea l  seeks t o  go beyond t h a t  

prohj .b i t ; . ion and real1.ocat.e funds f rom onhi! gouernr rwnta l  ent . i . ty  t o  

a n o t h e r .  'This v i o l a t e s  b a s i c  s e p a r a t i o n  o f  p o w r s  o f  youernrnent . 

l h e  Second D i . s t r i . c t  C o u r t  o f  App~!aI. a c t e d  h a s t i l y ,  d i d  n o t  

p roceed  ~ i t h  extrerne c a u t i o n ,  and has n o t  rne t  t h e  bu rden  o f  

derr tanstrat . ing a b s o l u t ~ !  n e c e s s i t y ,  The c o u r t  ' s O r d c ! r  i m p i n g e s  on  

t h e  d o c t r i n e  of- s e p a r a t i o n  o f  powers . A new f u n d i n g  o b l i g a t i o n  

cannot. hc! i.rripasE!d on F)l:NEl-.l.,AS COUN-IY u n d e r  . the  g u i s e  o f  i . n h e r e n t  

j u d i c i a l  au . t :hor i ty ,  The remedy i s  n o t  t o  f o r c e  P:ENEI ... I-QS COUNTY 

t o  f u n d  c r i m i . n a l  a p p e a l s .  R a t h e r ,  t h e  p r o p e r  remedy i s  t o  f o r c e  

t h e  s t a t e  t o  rnee t  i t s  o b l i g a t i . o n s  :imposed by s t a t u t e .  

I I I .  THE M R Y  12 ,  1989 ORDER F A R  EXCEE:[>S ANY 
AUTI.iOHIT'Y U E S l E D  B Y  1IlIS COUH'T I N  
ESCAMRIQ COUNTY U .  BEHR,  384 S o .  2d 
147 ( F l a .  1 9 8 0 ) .  
--..- ............................ ..... I"." ....... "-".I"..-.-.-- 

E W E ! ~  i f  tl.1i.s C o u r t  h o l d s  t h e  d i s t r i c t  c o u r t  act.ed w i t h i n  

s t a t u t . o r y  and i n h e r e n t  j u d i c i a l  a u . t h o r i t y ,  t h e  scope o f  t h e  May 

12 ,  1989 O r d e r  f a r  exc;eeds t h a t  e n v i s i o n e d  by t h i s  C o u r t  i n  

t l i e  : issues h e r e i n .  
14 I. 



"l"hc! f a c t s  i n  t h e  two cases c o n s o l i d a t e d  F o r  appeal.  :i.n 

.I Escambia .._. *. "I .... 1..-11.....-- were f a r  nar rmjer .  I n  1:he c a s e  a r i s i n g  f ro rn  t h e  F i r s t  

D i s t r - j c t  C o u r t  of  fippc!al., t he  i s s u e  was whe the r  o r  not: t . h e  l o c a l .  

pub1:i.c de fender  c o u l d  w i . thdraw f rom s i x  non- -cap: i ta l  f ' e l o i i y  cases 

n o t  t h e  l o c a l  appe1l .at .e p u b l i c  d e f e n d e r  c o u l d  wit:.lidraw frorri 

re p r e s e n t:.a t i o n  i n one c r r i r n i  n a l  i nd i g e n t a ppe a 1  . .Dad-g ,_..I C_o_,u,,n,ty-,u~.,, 

_"1"1_*. B a k e r ,  3 6 2  S 0 ' 2 d  151 ( F l a .  3d Dcfi 1 9 7 8 )  8 r.~_v..l".d-s.ulF1.I...-n~"~!.. E.s.c_a_mk.&a. 
..... County  I -.--- ".I." ".I - ......... u .  I .1...1..-1. Behr ".-I 3 0 4  So .  2d 1 4 7  ( F l a .  1 9 8 0 ) .  The C o u r t  u l t : i m a t e l y  

h e l d  t h a t .  t h e  t r i a l .  c o u r t s  i n  t h o s e  casc!s had t h e  d i s c r e t i o n  t o  

appo i . i i t  p r i v a t e  c o u n s e l .  3 8 4  S o . 2 d  at. 1 5 0 .  As p reu : i ous l y  

i n d i c a t e d ,  howeuer, t.11~ d e c i s i o n  was predicat :ed on 197'7 l a w .  I n  

a d d i t . i o i i ,  i n  s o  r u I : i n y  t h i s  C o u r t  adopt.ed t h e  op : i n ion  and 

r a t i o n a l e  o f  tlie d i s s e n t i n g  o p i n i o n  o f  Judge Mubbart i n  Q,Kds,, 

.... County,  "I".--.... .s..uP.r.a * 3 8 4  So .2d  a t  1 5 0 .  Judge Iiubbart:, w h i l e  

r e c o g n i . z i n g  t h e  s t a t u t . o r y  d u t y  o f  tlie p u b l i c  d e f e n d e r s  .Ira 

r e p r e s e n t  : i n s o l u e n t  d e f e n d a n t s  on appeal ,  a l s o  argued t h a t  t h e  

c o u n t i e s  a r e  requsi.red t o  f u n d  p a r t  of t h e  d e l i u e r y  o f  l e g a l .  

s e r u i c e s  t o  t h e  poo r  :in c r i r n i n a l  cases . D~~-~u.-.-.C~IU.fitry, .~.su~r,_a_ at 

159--160,  Howeuer, Judge Hubbar t  m a r k e d l y  q u a l i f i e d  h i . s  op i .n ion  

The o r d e r  under  r e v i e w  perrni.t;.s th& 
p u b l i c  de fender  t o  w i t h d r a w  as  counse l ,  and 
a ppo-i. n t; s a s pe c i .a l  a s  s :i. s t a n  t pu bl i c d e f e nd e r 

G2.bnd.&G"..." ....... 9!L ......... G .Felony_. I ...... 
d e f e n d e r  

I: 0 r e p r e s e n t  r iJ..s"2llu.E& 

..-. c as  "I..._.-- e . _. It . does n o t  I...----._._.-.... allow I--.I_... _.-I-I""- 



~ t o  w i t h d r a w  __I..I-_ .._.."" e n  ...........-.- masse ...........-......- f r o n t  .-I." .--. a l l  h i s  i n s o l v e n t  
o f  Dade C o u n t y  

and-".".%Eo-i-P-t i u a t e  c o u  t o  t a k e  o v e r  
.......... s u c h  c a s e s .  .. ...._.... ................................. Nor  i s  t h e r e  _..-...-. ... ...--.... a n y  slbowi,unA ....._ on 
_̂ ---...... t h i s  r e c o r d  "..."~_.""......_" ........-. t h a t .  .................-..- t h i s  h a s  b e e n  a c c o m p l i s h e d  

e n t i  d i f f e r e n t  A s t i o n  w o u l d  be ............................. .. "__"." ................................ 9..!!L" ......-.--.." 
-.L ....-..-.. T o  c a s t  t h i s  c a s e  i n  s u c h  

........ .. . -..-..--.. ".̂ .1"".""" ........................ - . .... 
....- c r i m i n a l  . ...---. . _-_.._ aepea l s  . a r i s i n g . " , .  -..- ....... I.._ _"........... I..._....._ -...- I".. 
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. ........ "_̂ "."... .............................. ....._......._I... 

".-._"-._ *̂..--......._I_.__._._ i n  w h o l e  o r  .... .......- . "~~. .~~--" l"~--""~.~l . .or - - .~~C. .~~ .-.... "A. -....... i& 

dr.anra'c3"c ........ "L.C. 

.........-.. ... 
...................... I- .... -. I_-...--" ......-........ ..--I- .-..-..... .-......-.. -.....-1-...1.- . ... ...... 

"I_.. l a n g y a A e  ............ .._......,.......... o f  t h e  ...-....... o r d e r  _l___-l-..._.-_.._l..-- u n d e r  r e u i e w .  ""I_-.""- .. ........ 

-.- I d ,  a t  1.59 ( e m p h a s i s  a d d e d ) ,  I n  a d o p t i n g  t . he  o p i n i . o n  o f  J u d g e  

I i u b b a r t ,  t h i s  C o u r t  r e c o g n i z e d  , t h i s  i . m p o r t a n t  d i s t i n c t i o n  a n d  

q u a l i . f i c a t . i . o n  

A I I  en n~asse  w i . t . h d r a w a l  by t h e  p u b 1 i . c  d e f e n d e r ,  h o w e u e r  is 

p r e c : i s e l y  w h a t  t h e  S e c o n d  D i s t r i c t  C o u r t  of A p p e a l  p r o p o s e s  t o  d o  

i n  t .he i n s t a n t  case  w h i c h  c o n t r a d i c t s  t h e  h o l d i n g ,  r a t i o n a l . e ,  a n d  

i n t e n t  of t h i s  C o u r t '  s d e c i s i o n  i n  Es-~"~r~b"~.~-C.o,un.~,y. W h i l e  i t  w a s  

c f u n d  kg,ruk o f  t h e  a p p e a l s  process i n  a f'ew c a s e s ,  !?j?d_e--,k?.!X!-kY, 

supra  at. 160, it:. i s  n o t  r e a s o n a b l e  now t.o c o n c l u d e  t .he  c o u n t i e s  _.- I_".""- 

m u s t  f u n d  ...-.-..- all a p p e a l s  f o r  an u n d e t e r r n i n e d  p e r i o d  of t i r n e .  

U n q w e s t . i o n a b l y  t h e  i r n p a c t  o n  P I N E 1  ... L..AS C O l I N l Y  w i Z I .  be 

s i g n i C i . c a n t .  T h e  P U B 1  .... r:C 0EI : 'ENDER o f  t h e  S i x t h  J u d i c i . a l  C i r c u i t  

c o u r t  d o c u m e n t s  t h a t  he g e n e r a k e s  200.--300 : i n d i g e n t  a p p e a l s  p e r  

year from PINEl . .L . .AS COUN'I'Y a l o n e  . P u r s u a n t  t o  S e c t i o n  

925.036 ( 2 )  ( e )  , F l o r i d a  S taku tes  ( 1 9 8 7 )  , t h e  f i n a n c y i a l  irrtpac.t  on  

P I N E 1  ... I..AS COUN'PY w o u l d  r e a s o n a b l y  e x c e e d  $500,000, OO p e r  y e a r .  

r e a l l y  5.s no  s ta t .u t .o ry  cap a n d  t h e  p o t e n t . i a 1  l i a b i l i t y  i s  

v i r t u a l l y  unl.i iTi:i ted, The unknown a n d  u n d e t e r m i n e d  l e n g t h  o f  t ime 
' 4- 



. 

f o r  t. hc! s e These 

c o n s t i  t u t e u n f u nd ed f o r w h i  c h P :IN E I... I... AS COUNTY c a n no .t 

r e a s o n a b l y  p l a n  o r  b u d g e t .  'This a t  a t-' l .m e w h e n F) I: N E; I... I... FI S COUNTY 

e x  p E! rid i. t u r e  s i s p a r  ti. c u 3. a r  1 y t r  o u bl E! s orne . 
0 1. i a In i I i. t i  e s 

i s  under. heavy f i n a n c i a l  p r e s s u r e  i n  a r e a s  of  g r o w k h  rnariagement, 

roads  arid t r a n s p o r t a t i o n ,  and enu i ron r r i en ta l  concerns  . 

C u m u l a t i v e l y  , t h e  f i n a n c i a l  bu rde i i  on  Pasco,  i ' ; ine l las,  

Manatee, Sarasota, DeSc)t.o, Hi . l . l sborough,  Char l .o t . te I  C o l l i e r ,  

Glades,  Mendry and Lee C o u n t i e s  w i 1 1  be enorrnous . It i s  

u n d i s p u t e d  t h e s e  funds a r e  n o t  budge ted  f o r  b y  t h e  count. i .es.  S-g-e, 

......................................................... Order  I n  r e  I" on .-... -".- P r o s e c u t i o n  "..._.̂ ._ .... I "..---.-..".."--".".--..-.--I-..."-."-.." o f  C r i m i n a l  I._..."_. &peals  ...-..---..-.. ".-".- by 

C i r c u i t .  " _ .._.........___._ P u b l i c  " .. Defender -.-- I - 1 523 So.2d 11.49 ( F l a .  2d DCA 1 9 8 7 ) .  

t h e  -. "I."..".-."-.-.- 'Tenth ..... .- 

F u r t h e r m o r e ,  t h i s  C o u r t  r u l e d  i n  fs_c,g~nb,i,a t h a t  t h e  ,&~,~T"G,L 

c o u r t s  have t h e  d i s c r e t i o n  t.o a p p o i n t  p r i v a t e  c o u r i s ~ ! I .  384. S o ,  

2d a t  3.50. ' T h i s  a l s o  . i s  i n  acco rdance  w i L h  .the c o n c u r r i n g  

o p i n i o n  of' J u s t i c e  Englant l  i n  ............................ Escambia the! e f f ~ ! c t  . t ha t  
0 

a p p e l l a t e  representatiun s h o u l d  be r e s o l v e d  a t  klie o u t s e t  w i t h  

t r i a l .  j u d g e s  h o l d i n g  appropriate h e a r i n g s .  384. S o .  2d a t  1 5 0 .  I n  

f a c t ,  t.1ii.s U ~ P W  was aclop-Led by t.he Secoild D : i s t r i . c t  C o u r t  o f  

Appeal  i n  ~ i ~ g ~ f n , s - ,  suw-g., Now t h e  Second D i s t r i c t  C o u r t  o f  

Appeal  has i g n o r e d  t h a t  mandate as im l l  and a c t e d  d i r e c t l y  as a 

I"--."- n i s i e,~j:,y,,s, t. r i b u n a 1. . T h i s  u:iol.ates t.he C o u r t  ' s ru l . i .ng  i n  

Escambia -.- as w e l l  as  g e n e r a l  p r i n c i p l e s  o f  l a w .  -..... Newberry-.--u,.,L I_..._ ..... - 

-...............-. S t a t e  .... 1 296 So .2d  586 (F'1.a. 1 s t  DCA 1 9 7 4 ) .  

I U .  'THE MAY 1.2, 1989 OKI:>IE:R C>I!N:I.ED 
P1NE:L .. I...FIS COUNTY DUE: PK0CE:SS FIND IS 
FUND AMEN'T A I... I-Y UN F A I R . 

It. i s  u n d i s p u t e d  P1:NE::Ll ... FIS COUNTY was d e n i e d  any due p r o c e s s  

: in t h i s  ma -t t e r  , P I N E 1  ... LFIS COUN'I-Y was a b l e  t o  f i l e  a M o t i o n  f o r  



Rehear ing  and now p u r s u e s  t h i s  a p p e a l ,  However, PINELL.CSS COUNTY 

was d e n i e d  a h e a r i n g  and t h e  o p p o r t u n i t y  t o  respond  o r  p r e s e n t  o r  

~ ross - . . . e~a r r l i ne  any ~ ! v i d ~ ! n c e ,  S u r e l y  due p r o c e s s  i s  grantec l  t o  a1.1. 

r e a l  p a r t . i e s  i n  : i n t e r e s t  :in any c o u r t  p r o c e e d i n g s  . J u s t :i c e 

Eng land s t a t e d  i n  Escarribia "- t h a t ,  " C l e a r l y ,  t h e  coun t i . es  a r e  t h e  

o n l y  r e a l  p a r t i e s  : in i n t e r s t  i n  such a p r o c e e d i n g  and t h e y  shou ld  

be al:)l~! t o  cI1al1 ,enge  t h e  ev idence  o f f e r e d  t o  s u p p o r t  a c1.ai.m of 

e x c e s s  c a s e l o a d . "  3 8 4  S o .  2d a t  1 5 0 .  I r o n i c a l l y ,  t.he Second 

D i s t r i c t .  C o u r t  o f  CSppeal endorsed J u s t j . c e  England I s ui.ew i n  

_".. Haqc~?$,s and s t a t e d  : 

If t h e  p u b l i c  d e f e n d e r  deerns it 
necessary  t o  seek t:o be r e l i e v e d  f rorn o t h e r  
appea ls  o r  frorn t h e  appo in t r r ien t  t.o new 
a p p e a l s ,  he s h o u l d  f i l e  a p p r o p r i a t e  m o t i o n s  t.o 
w i t h d r a w  5.n t h e  v a r i o u s  c i . rcu5. t  cou rks  f ro rn  
w h i c h  t h o s e  a p p e a l s  a r e  t .aken. The c i r c u i t  
c o u r t s c a n b e t. 1:. e r d e t E! r r n i .  11 e o 11 a c a s e by c a s E! 
b a s i s  t h e  p o s s i b l e  p r e j u d i c e  t o  t h e  d e f e n d a n t s  
r e s u l t i n g  frorn any deI.ays, and t h o s e  c o u r t s  
have t h e  F a c i l i t y  tro r e c e i v e  e v i d e n c e  
c o n c e r n i n g  such  r r ia t te rs  a s  t h e  a b i l i t y  o f  . ~ . I I E !  
p u b l i c  de fender  -to h a n d l e  h i s  c a s e l o a d  and t h e  
rneans by w h i c h  substit : .ut.e counse l ,  i f  
a p p o i n t e d ,  can be  compensated. The fol.1owi.ng 
quotat. i .on frorri Jus t . i ce  Eng land  s c o n c u r r i n g  

14.7, 1 5 0  (F'1.a. 1980)  seerris e q u a l l y  applzi.cab1.e 
t o  bnkh t r i a l  and appe7 . l a te  r e p r e s e n t a t i o n  : 

0 P :i 11 i 0 n i n Es_c.a.mb4.a-_C-~..n~~--u-~ ...-... "!-5!.!?!r ' 3 8 4 so ' 2 d 

l h e  prohlern o f  excessi .ue 
case load  i n  t h e  pub l : i c  d e f e n d e r ' s  
o f f i c e  shou1.d b e  r e s o l v e d  at. t h e  
o u t s e t  o f  r e p r e s e n t a t i o n ,  r a t h e r  .than 
at. sorrie l a t e r  poi.nt. i n  a t r i a l  
p r o c e e d i n g  . P u b l i c  d e f e n d e r s  a t  lzhe 
t i r n e  o f  t . h e i r  appoi.ntrnent t o  a n e w  
c a s e ,  a r e  . in t h e  b e s t  p o s i t i o n  t.o 
k now c as E! 1. o ad s 
r e n d e r  u n l i k e l y  t h e i r  a b i . l : i t y  t o  
c o n t i. II u E! t o  con c 1. u s i o n  a nc!w 
inepresei11:.(3t~.i,on , :If t h a t  p r o s p e c t  
e x i s t s ,  t.hey shou3.d s o  adui.se +.he 
. tzri .al c o u r t  b e f o r e  under t :ak ing new 

w h  e t h e  r e x  i s t. i. n g 



cornrriitrnents . T r i a l  j u d g e s  can t.hen 
conduc t  a h e a r i n g ,  :in w h i c h  t h e  
coun ty  s h o u l d  be e n t i t l e d  t o  appear ,  
t o  e v a l u a k e  t h e  c a s e l o a d  c l a i m  and t.o 
deterr r i ine whe the r  p r i u a t . e  c o u n s e l  
s h o u l d  be a s s i g n e d  t o  se rve  a s  a 
s p e c i a l .  a s s i s t a n t  p u b l i c  d e f e n d e r .  

Haqqin,,g, s u . r g  a t  954.  A s  : i n d i c a t e d ,  t h e  d : i s t r i c t  c o u r t  no ted  

t h e  a p p l i . c a b i l . i . t y  o f  t h i s  v i m  t o  t r i a l  and appe1.l.at.e 

r e p r e s e n t a t i o n .  , I d .  

tIowE!ver, t l i e  n i a j o r i t r y  o p i n i a n  o f  th i .s  C o u r t  i n  ~-s~sgrr!bi..a, 

s k a t e d ,  "'The c o u r t  does 11o.t have t o  make any p r e r e q u i s i t e  

f i n d i n g s  o r  al l .ow t h e  c o u n t y  an 0 p p o r t u n i t . y  t o  be h e a r d  b e f o r e  

appoi .n t i .ng p r i v a t e  c o u n s e l .  I '  384 S o .  2d a t  1 5 0 .  T h a t  s t a t e m e n t  

was recent1 .y  c i t e d  by t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  as 

j us t i f i c a t . i o n  f o r  deny:ing c o u n t i e s  t l i e  o p p o r t u n i t y  t o  be h e a r d .  

T ~ r r y  __,__ u,_, __._ -S&a,k~!., 54.7 So.2d 73.2, 713 ( F l a .  1 s t  DCA 1 9 8 9 ) .  PINE1 .. I...nS 

COUN'l-Y r e s p e c t f - - u l l y  r e q u e s t s  t h i s  C o u r  I: t o  r e c o n s i . d e r  t h a t  

h o l d i n g  n o w ,  G i v e n  ~IIE! rnagnit,ude o f  t h e  c u r r e n t .  probl.@rn arid 

arnountzs o f  money i n v o l v e d  , t l i e  c o u r t . i e s  must  be h e a r d .  C o u n t i e s  

rout. ine1.y appear i n  c r i r r i i .na l  t r i a l .  c o u r t s  and chal.1enge m a t t e r s  

such as  c o s t s  t ha% a r e  t a x e d  a g a i n s t  t hem.  :If c o u n t i e s  r e c e i v e  

t h e s e  r i g h t s  rnust be acco rded  h e r e .  

I n  a d d i t . i o n ,  no rnoti.on was  f i l e d  b y  t h e  PUBLIC DE:F:'E;NDE:R. On 

.[:he b a s i s  of' a l e t t e r  and i n f o r m a t i o n  known o n l y  t o  t h e  Second 

D i s t r i c t .  C o u r t  o f  h p p e a l . ,  t h e  cou r t .  k o o k  t.l.1-i.s unpreceden. ted 

Even now t h e  PUBL.I:C DE:F:'ENDEK i s  a r ~ ! l . u c t a n t  Respondent: i .n  t h i s  

a c t i o n  who argues i n d e p e n d e n t  c o u n s e l  s h o u l d  b e  a p p o i n t e d  t o  



r e p r e s e n t :  t h e  S e c o n d  D i s t r i c t  C o u r t  o f  CIppea l ,  ~:.!,e-,,,, Hrief o f  

R e s p o n d e n t  o n  J u r i s d i c t i o n  d a t e d  S e p t e m b e r  11, 1.989. 

T h e r e i n  1.i.es p a r t  o f  t h e  p r o b l e m  w i . t h  t h i s  appc!al  , The  

i s sues  a r e  n o t  well.....tlef--:ii,ied o r  r e a d y  F o r  a p p e l l a t e  r e s o 1 u t : i o n .  

T h i s  i s  preci.sE!l.y b e c a u s e  t h e r e  was n o  t r i a l  c o u r t  p r o c e e d i n g  

w h e r e  f a c t u a l  a n d  l e g a l  d e t e r m i n a t i o n s  c o u l d  be m a d e .  I s sues  on  

a p p e a l .  w c ~ u l d  t h e n  be r a i . s e d  a s  i n  a n y  ot .her  c a s ~ ! ,  T h e  S e c o n d  

D i s t r i c t  C o u r t  of  A p p e a l ' s  h a s t y  a c t i o n  a n d  d e n i a l  o f  PI:NEI-.l..AS 

C O U N T Y ' S  d u e  p r o c e s s  o n l y  a g g r a v a t e d  t h : i s .  

T h e  o r d e r  o f  t h e  S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l  i s  

f u nd arne n .t; a 11. y u n f a -i r t Q P I N  E 1.. I... CI S COUNTY a n d  a l l .  c o u n t: i e s 

simi1.arl.y a f f e c t e d .  liow f a r  c a n  t h e  c o u r t s  g o  i n  t r a n s f e r r i n g  

s t a t e  o t > l i . g a t i o i i s  t a  c 0 u n t . y  g o v e r n m e n t . ?  F o r  i n s  t a n c e ,  g i v e n  t h e  

s t a t e  ' s c u r r e n k  p r i s o n  o v e r c r o w d i n g  c r i s i s ,  c a n  t h e  coun t : . i e s  be 

fo rcc !d  t o  b u i l d  a n d  h o u s e  s e n t c ! n c e d  f e l o n y  p r i s o n e r s ?  

U n f o r t u n a t e l y ,  t h e  c o u n t i e s  h a v e  n o  c o n t r o l  o v e r  t h i s  p a r t i c u l a r  

s i t u a t . i . o n .  The c o u n t i e s  c a n n o t .  i n f l u e n c e  t h e  b r i e f i n g  

capabi1 .5 .  t i e s  a n d  c a s e  l o a d  o f  t h e  PUHI..:IC D E F E N D E R  . T h e  c o u n t i e s  

d o  n o t  k n o w  when t h e  d i . s t . r i c t  c o u r t ' s  Orde r .  w i . 1 . l  b e  l i f t e d ,  

c a n n o t  i n f l u e n c e  t h e  a m o u n t  o f  a t t o r n e y  f e e s  tha t :  w:i.'.ll be 

a s s e s s e d  a g a i n s t .  t h e w ,  a n d  i . n  rriany c o u n t i . e s  s i m p l y  d o  not .  h a v e  

t h e  m o n e y .  T h e  S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l  d:i.d n o t  f'i.nd an 

a p p r o p r i a t e  s o l u t i o n ,  T h i s  i s s u e  must. b e  a d d r e s s e d  a g a i n .  

- 20 .- 



PINEI-I..nS COUNTY r e s p e c t f u ' l l y  p r a y s  lzhat t h i s  C o u r t  ouer lzurn 

t h e  May 12 ,  1989 O r d e r  o f  t h e  Second D i s t r i c t .  C o u r t  of' Appea l .  

T h i s  rnattier s h o u l d  be reinanded t o  +:he t r i a l  c o u r t s  For  

e u i d  E! n ti. a r y he a r i n g s . 

K e s pe c t f u 11 y s u brrti t. t.ed , 

............................... "._"._-.I_ 
o u n t y  A t . t o rney  

ohn E .  Scha 
'A s s i s t a n  t. ~ o u  n t y fi t t o r  ri e y 
315 C o u r t  S t r e e t  
C l e a r w a t e r ,  F L .  34616 

SPN 00250668 
F l a .  Bar. N o .  352241 
Attorneys f o r  P e t i t i o n e r  

(813)  462-3354 



I I . IEREBY CEF('1"II:-Y t h a t  a c o p y  of' Irhe F o r e g o i n g  has b e e n  

f u r n i s h e d  by  U .  S ,  M a i l .  t o  J .  MAKI:ON MOORMAN, P u b 1 i . c  D e f e n d e r ,  

Ten th  J u t l i c ; i a l  C i r c u i t ,  Polk C o u n t y  C o u r t h o u s e ,  P . O .  Box 9000, 

D r a w e r  PL), Bar tow,  FL 3 3 8 3 0  t h i s  -,.,&k1\,,.,,,,, d a y  o f  F e b r u a r y ,  1990. 

1 9 9 3 q  


