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CASE NO. 74,611 

I. € € m n m m Y -  

?his is an appeal of a sentence of death imposed by the t r ia l  court, 

The record on averriding the jury's recaTnrendation of l i fe  imprisonment. 

ay=rpedl consists of seven volumes. 

by the letter V I .  

References to the record w i l l  be designated 
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11. -OFTFIECASE 

P- ' below misted solely of a capitdl sentencing hearing. 

Appellant had been ccarvicted of first-degree nuder ard r o b e . ~ ~  on June 24, 

1974, ard sentenced to dsath On July 1, 1974. In 

900 (Fla. 1988) , this Ccurt vacated appellant's death Sentence an3 remarded the 

case for a new sentencing hearing before a jury. 

v. rn er, 526 So.2d 

T h e  resentencing hearing was held on February 27 I 1989 to March 3 , 1989, 
in the C i r c u i t  Court in and for Escanbia Canrty, Division B, the Honorable 

Nickolas P. Geeker presiding. 

recummdd, by a vote of six to six, that the court impose a sentence of l i f e  

imprisommt w i t h c u t  the possibility of parole for 25 years. 

28, 1989, the t r i a l  court imposed a sentence of death, overriding the jury's 

recagnmendation and declaring that the override was consistent w i t h  the doctrine 

of Tedder v. S t a t e ,  322 So.2d 908 (Fla. 1975). See R. 1141-48 (order S t a t i n g  

-ns for Impasition of Death Sentence). 

A t  the conclusion of the hearing, the jury 

R. 1080. On July 

P 
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A. The Ccmictiarrs on Which Amel lant was sentexd 

On June 21, 1974, mlant was aawicted after t r i a l  of first- 

mrder and robbery. R. 298-99. The evidence presented a t  t r ia l  is m i z e d  

in this caurt's decision in  cower v. State, 336 So.2d 1133, 1136 (Fla. 1976), 

cert. denied, 431 U.S. 925, 97 S. Ct. 2200, 53 L. Ed.2d 239 (1977). 

B. The proSeartionts Evidence a t  the Resentench Hear-  

(1) Testimony co;tlcerning the m b e q  and the c- leading up to 
the killing of Deprty W i l k e r s o  n 

Jahn Glover, who was the assistant manager of a W i n n - D i x i e  Food Store in 

Escambia County in 1974 (R. 303), testified that appellant and Stephen Ellis 

robbed the store on January 19, 1974, a t  appmximtely 7:OO p.m. 

that appellant came up to  him,  said that the store was being rcbked, and then 

Glover stated 

pulled back his  coat, exposing a wqmn whi& was tucked into the waistband of 

his pants. 

R. 308. 

and cash registers and then, as they exited the store, m l a n t  said I t i t  wculd 

be unhealthy i f  any of [you] . . . c[o]me a r t S i d e . I *  R. 305-6, 307. lhrcplghaut 

R. 304. The wqmn was  a blue steel pistol w i t h  a brown handle. 

Glover stated that m l a n t  and Ellis took the money fran the safe 

the rabbery, mlant nwer pilled the gun cut of the waistband of his pants 

and never pointed it a t  Glover or anyone else in the store. R. 314. 

C l y l e  W a r d ,  who w a s  a in the W i n n - D i x i e  store a t  the t i m e  of the 

(R. 318-19), testified that Ellis annamcd that the store was be- 

mhbed (R. 319), pilled a gun art of his pocket (R. 322-23), pointed it a t  a 

cashier, and rotbed her at gunpoint (R. 323-24). 

pistol, w h i c h  

The gun was a chrane-plated 

to be a .22 or .32 caliber pistol (R. 321-22). 

Weral witnesses who - W i a  Camty Sheriffs a t  the t ime  

testified that a report of the rabbery was brwdcast over the police radio. R. 

329 (Donald wlas Parker); R. 337 (Me W. muse); R. 346 (Ed Bates); R. 

- 3 -  
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394-95 (-1- Joye). Parker testified that Deputy Wilkerson themafter came 

on the radio ard info- his arpervisor, Bill m, that  he was going to Pine  

Forest €bad to watch for irrLividuals acting suspiciausly. R. 328-29. 

(2) comming the shooting of Deputy wimerson 

(a) Testimarry of William waters 

William Waters, who was driving his pickup truck on Pine Forest Road at 

approximately 8 p.m. that night (R. 414-15, 424), saw a police car with its 

blue lights flashing and a black car in front of it, 

or 100 feet south of the Gulf station on Pine Forest Fbad (R. 415, 426-27). 

Waters was driving south (R. 415, 424) and the m w e r e  on the apposite side 

of the road froan him (R. 419). 

a highway sign. 

415). As Waters drove past, he glanced out his window (R. 419) an3 &served a 

man go f m  the &ivergs side of the police car to the passenger side of the 

black car which was parked in front of the police car. R. 415-16, 422. The 

door of the police car was partially apen, and Waters a u l d  see the foot or leg 

of the carts  occupant prutmdmg ' belaw the door. R. 416. Waters tha abserved 

the black car drive away. R. 416, 420-21. 

appmximtely 70 

The police car was parked on the north side of 

R. 423, 427-28, 429. Both cars had their heatuighb on (R. 

?hese events happenea Very quickly (R. 419). W a t e r s  stated that he would 

nathaveseenanythingifhehadbeenth~lltensecondslater.. .orten 

seconds earliergg (ibid.). Whm asked about the man who went from one car to 

the other, Waters was unable to describe his race, height, or weight. 

419-20. 

pastthecars. R. 420. A t t h e t i m e , h e d i d n o t t h i n k t h a t b h & s e e n  

anything suspicious. 

R. 

Wa- did not see a flash of gunfire or hear any gunf i re  as he drwve 

R. 416 (Itdid not think anything of itgg). 

(b) Testinmy of police officers rqazdmg ' thed.iscmeryofDeprty 
Wilkersangs body 

Former aeprtY sheriffs Donald Douglas Parker and Dale W. Krause -led 

- 4 -  
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receiving a,radio translllss ' ion stating that gmshots had been reported in the 

vicinity of pine mrest near the irrtersta b. R. 328 (Farker); R. 337-38 

(muse). 

328, 337. 

Parker and muse each tent to that location to investigate. R. 

muse was the first officer to arrive on the scene. R. 338. When he got 

there, he fand Wilkerson's body lyiq in a p t m l  car, shrrt in the head and 

apparently dead. muse desa-ibed the body as lying in a fmtal 

position with the feet pmtnxhq thrargh the cpen car door. R. 338. clne of 

the civilians wfio was on the scene when muse arrived, a man named ~~lling, 

told Krause that he had absenred a black 011112uD leave the scene at a high rate 

R. 337-38. 

of sp&, traveling north on P h  Forest m. R. 338-39. muse broadcast 

information mgardmg ' the shooting (R. 338) and the description of the car (R. 

339). 

When Parker arrived on the scene, muse and several other officers were 

already there. R. 330. 

front seat of the car, 1- against the passeyer door and facing the 

driver's door. 

dead. R. 330-31. 

Parker described WiUcersonts body as positioned on the 

R. 330. He had been shut twice in the head and was w t l y  

Then-Investigator Charles Joye heard a dispatch Stat- that an officer 

may have been shut on Pine Forest (R. 395). Joye went and absenred 

that w i l k e r s o n  had (R. 395-96). 

(c) ahe testimony of the pathologist who perfom& the autopsy 

Pathologist RKmras Rogers B k d w l l  testified by videatape (R. 604) abcut 

He describd three the autopsY he perfonned on Charles Wilkersopl (R. 606-7). 

wrxnrdstotheforehead, t m O f w f i i d l ~ b u l l e t e n t r a n c e ~ ,  andoneof 

which was caused by a fragment fmn the second bullet. 

the nature of the wuunds suggested that the shuts wre  fired at close range. 

R. 615-16. 

R. 608. He stated that 

He identified a photqraph depicting the wcurds. R. 608-9. 

- 5 -  
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(a) lkstimxly of Deprty sheriff Ed Bates 

After receiving a radio dispatch report@ that an officer had been shot 

anl a subsequent report that the officer had been shot in the head (R. 346-48), 

Lkputy Sheriff Ed Bates received a radio broadcast stat- that a description 

had been given for a black vehicle going north on Pine Forest €bad (R. 348). 

Ba-began- the Intersbte, heading kest toward Mobile, Alabama (R. 

350). 

following a black car mntaining two w h i t e  mles fitting the description. 

350. 

He received a radio report fmn Investigator Juye, who said that he was 

R. 

Bates f d  the black car, drwe alongside it and looked in the windcxcr, 

R. 351. Appellant was in the passenger seat of 

Bates p t  on his 

and then dropped behind it. 

the black car and Ellis was in the driver's seat. 

patrol car's blue light (R. 351), the car stqped, and Bates p l l e d  his patrol  

car in behind it (R. 352). At that mcanent, Ellis exited quickly fmn the 

driver's side of the black car, Caning at Bates before he clld leave the 

police car. R. 352, 370. 

and he started back . . . [and] he was right m tap of rmtt R. 352. Bates 

immediately aimed his in Ellis' face and ordered Ellis to stand with 

his hands on the hood of the police car. R. 352, 370. As Joye guarded the 

other suspect, who was still in the black car (R. 352, 376), Bates began 

patting dam Ellis (R. 353). While still engaged in the frisk, Bates M a 

shotgun 90 off. 

R. 361. 

In Bates' words, I t E l l i s  . . . j u n p d  cut of the car, 

R. 353, 376-77. Rrinkirrg J o ~  had been shot, Bates stepped 

back and turned to 1ook.h Joye's direction. R. 354, 377. Wha~ Bates turned 

back to Ellis, he disaxered that Ellis was no longer facing the police car. 

Ellis had turned so that he was facing Bates, had ptlled cut a gun, and was 

pointing it at Bates. R. 354, 378. Ellis said ttyoutre next or samething to 

- 6 -  
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that effect1", (R. 354, 379) , clearly neanbq to kill Bates (R. 379). Bates 

fired his shatgun a t  Ellis, killing him. 

on top of the patml car. R. 355. 

R. 354-55, 380-81. Ellis' gun f e l l  

Then Bates heard another gun fire and the wi lxkw3 of his car shattered. 

R. 355. 

appellant was still seated. 

slowly. R. 356-57. Appellant, who was seated in the psseqsr side of the car 

(R. 361) , had leaned 0ve.r and pushed the acoelerator (R. 357). A f t e r  the car 

had gone a short distance , it -, and appellant jmpd cut of the car ard 

ran away. R. 357. 

caused him to look in Joye's dimction, had beem caused by appellantgs 

accidentally setting off a shotgun and fir- a shot thruugh the floorbaard of 

the black Qnraro. R. 387. 

Bates respocded by firing repatedly a t  the black m, in wfiid.1 

R. 355, 378. A t  that point, the car raved away, 

Bates learned la ter  that the f i r s t  shotgun blast, which had 

(b) Testimony of Investigator Charles Jaye 

A f t e r  going to Pine Forest mad and cbserving w i l k e r s o  n's body (R. 

395-96) , Joye dmve west  on the Interstate toward Mobile, lookirrg for the 

perpetrators (R. 396-97). 

possibly a canard1 may have been involved in the rubbery and the shooting. R. 

397. Joye m f t e r  absemed a dark-lored Camaru and radiced for assistance 

in stcpping the car (R. 397-98). 

He received a radio report that ""a darkmlored car, 

officer Bates arrived on the scene and the car (R. 398). zlppel- 

lant w a s  seated on the passenger side of the car and Ellis in the driver's 

seat. R. 403. 

Bates was standing by his car." R. 399. Jaye ahsenred that appellant was 

Ellis "imaediately g u t  cut of the car and came back to where 

still in the Camaro. R. 400. A gurtshot to CCme fm the m. u d .  

Joye glanced in Bates' direction and saw that Ellis had @led a r t  a blue- 

chrme pistol. R. 400, 404. 

to the grand. 

Bates shot Ellis with his shotgun, and E l l i s  fell 

R. 400. A shot then came fran the Camaro (R. 400-1) , and Joye 

- 7 -  
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began shouthy at the car (R. 401). The car mxed away, With the ocarpant, who 

was still in the passerrger's seat, -y leanirq uver to plsh the acceler- 

ator. 

Occupant ran M y .  R. 401-2. 

R. 401. Juye follckJed the car for a short dkbme andthenthe 

In msponse to cross-tion, Joye testified that at one point 

appellant had the opportunity to shoot h i m =  did not make any a- to do 

so. R. 406-7. A f t e r  the Camaro had been and Ellis  had left the car, 

Jaye w a l h d  to the driver's side of the car, looked into the car thxmgh the 

apen door, and &served appellant si t t ing in the passenger seat. 

Appellant had anple opportunity to shoot Joye as he was standing and loakirrg 

into the car thraugh the open door. 

a t  him. R. 406. 

whatsoever. R. 400. 

R. 399, 406. 

R. 406. Wrt aFpellant did not f h  a gun 

Imbed, as Joye looked at appellant, Jaye obsemed no nution 

(4) Testinmy COnoeming the arrest of aFpellant, a statemmt he made to  

Don -1, who w a s  a depty sheriff at the time, arrived at the scene of 

PCkJlell participated 

the police, and the police seizure of tm firearrrrs 

the shootout after E l l i s  had been shot by Bates. 

in a search for the suspect which was cmdwted by several hutxired police 

officers frosn Florida and Alabama. R. 433-35. Shortly before 2 a.m., -1 

fourd appellant lying in a viaduct drainage ditch. R. 438, 442. Fuwt=ll 

R. 432. 

reccRlnted that whenhe ordered appellant t o  shcrwhis hands and stand up, 

appellant said "Mister, don't shoot, don't shoat me, I did not kill the d w ,  

the other guy did." R. 438, 443. Appellant did not offer any resistance . R. 
442. Whm appl lant  was -fed, the police f& a sawd-ff, double-bar- 

rel -ens shotgun, which -1 idmtified as state's Wit NO. 1, lying 

urderneath aE=pellant's body, StraFped arumd his right shailder. R. 438-39. 

lko spent shells were f 0  in the gun. R. 439. 

Walter crook, who was a d w  sheriff w i t h  the Sheriff's Department of 

- 8 -  
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Baldwin Canrty, Alabama (R. 495-96) , testified that he assisted in the arrest 

of appellant (R. 496). 

ditch and the shutgun lying urrlerneath h i s  boby. 

Exhibit No. 1 as that shotgun (R. 496-97) and identified State's Exhibit No. 2 

as a firearm he retrieved from the hocd of a police car. 

croak described the disowery of appellant lyiq in the 

crook identified State's 

R. 497-98, 511. 

(5) Bdllisticsevidence 

Donald C t m p g n e ,  f- examher for the Florida D e p r h m t  of Law 

Enforcement cr ime laboratory, testified as a ballistics -. 
stated that in his opinion, one of the tm bullets 

Deprty Wilkerson ccoild not have been fired fm State's Ekhibit No. 2, a 

chrane-plated smith and Wesson m l v e r  (R. 472-75). 

R. 467. He 

from the bcdy of 

The &her bullet was so 

damaged that the caliber could not be determined . R. 471, 474. 
(6) Test- mating to the processing of the crime -, the recuveq 

of physical evidence, and the t a k i q  of pMqmghs 

Henry Rlwa113 Wolff and Preston J. McGlathern, who wlere crime scene 

investigators with the identification division of the Escambia county Sheriff's 

Department (R. 447, 464) , testified mgan2mg ' theh collection of evidence 

fm, and taking of photqmpl= of, the crime scene. 

&Glathern described his hentory Of the Camaro (R. 520-28) and stated 

that he fcRnd, among other things, tm bags with money (R. 521), a w e  of 

Jim Beam (R. 522) , and a transfer of the title of the Qmaro from appellant to 

Vivian J. Coaper (R. 525); he did not find a blue steel pistol in the car (R. 

527) rnlathern stated that the passenger side of the floorbard displayed 

"an shutgun blast." R. 526. In xqxmse to defense cumsel's 

questioning, he said that the region in w h i c h  the events took place had Ira 

numberof.. . watercmsshp, and.. . s~arrpland.~~ R. 546. McGlothm 

also testified that an examination of Ellis' body SfiCkJled that he was five feet, 

eleven inches tall and weighed 180 paunds. R. 559. 

- 9 -  
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IhIliel,-, W b W t h e n a - w i t h t h e C r h m u n i t  (R. 627), 

testified that he a- the autapsy of Deprty Wilkerscol (R. 628) and 
cbtained the kullets w h k A  Were remcNed fran his body (R. 628), as W l  as the 

a- photosraFh prwiausly identified by Dr. BFrdwrell (R. 629-30). 

prosecution moved to introduce the PbOtograFh. 

gruund that the depiction of the wmds an the deeased's face was mre 

prejudicial than probative. 

photcgmph was received in evidence. R. 630. 

The 

Defense courrjel objected on the 

R. 629. The ccurt overruled the objection and the 

0 

D 

D 
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w e  also testified mgarduy ' a diagram of the scene w h i &  shamd 

distances between relevant locations. 

between the Gulf station and Delxlty Wilkerson's patml car was 480 feet. 

632. 

R. 631-32. He stated that the distance 

R. 

?he car was appmxhtely 50 feet behind a mad sign. 

(7) Testimony * the convictions an which appellant was being 

R. 631. 

SenteRCed 

Dean, the deprty clerk of the Criminal Division of the CircUit 

Court, testified that the clerk's file shows that appellant was fcund guilty of 

firstdegree IRuder and - JLUE 21, 1974. R. 298-99. 

(8) l k s t h n y  appellant's prior record 

chuck Williams, who was the chief assistant state 's A t t o r n e y  for the First 

Judicial Circuit in 1974 (R. 487), testified that the official records of the 

clerk's office show that appellant was convicted of robbery in three cases in 

1974. R. 488. On cmss-amdnation, defense counsel elicited that appellant 

entered a plea of guilty in those cases and received a life sentace in each 

case to run caryxurently w i t h  his death Sentence (R. 489-90). 

that he does not %ave a specific mllectimit whether any victims e r e  

physically harmed in any of these mbberies, ktt that he does not ''recdll that 

anyone was R. 490. 

Williams stam 

L W a  Bibby, a dep ty  clerk and records custodian for the CircUit Criminal 
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Departmerrt, 'testified that the official retxds reflect the axvictions a d  

smtemes described by U~uck William. R. 494-95. 

Andrew G. Wdreth, who was a police officer in =itchard, Alabam in 1966 

(R. 569), testified that on January 4, 1966, appellant was amicted of a 

rabbery that took place in the City of Mile, as well as a rcbbery that took 

place in the City of Pritcfiard (R. 570). 

m l v e r  was used in these rd&eries (R. 573). 

Hildreth stated that a .45-caliber 

Appellant received a U-year 

sentera3 in each case, the tsm sataxes to mn M y .  

examination, the w i t n e s s  aclmowledged that no one was physically harmed in 

either of the t w  cases (R. 572) , am3 that the mictions were on a plea of 

guilty. R. 571-72. 

m crc6s- 

William H. cabb, a probation arrd parole officer in Wile, Alabama (R. 

573) , was aFpellant's parole officer from 1970 t0 1974 (R. 575). 

that appellant received two conaurent sentences of 12 years in 1966. 

Appellant was paroled on Mar& 16, 1970 (R. 575) arrd was still on parole on 

JanUary 19, 1974 (R. 575). 

He testified 

R. 574. 

mjng the years that e l a n t  was on parole, appellant was always very 

r eqec t fu l  of and combous to the parole officer in away that Cob has nevex 

seen in other parolees. R. 583. Appellant worked at a glass ccaqany in 

Mobile, Alabama. R. 576. He 'prwided scme care t0 his father." R. 577. 

Ixlring these years, appellant suffered fran a drinking prablesn. R. 582. He 

was very close friends w i t h  Stephen Ellis, who was appellant's supervisor on a 

jab at an apartment c~lplex for a period of t h .  R. 584-85. 

cabb testified that he filed two parole violations against appellant 

durw the period from Max& 16, 1970 to January 28, 1974 (R. 577-78) , but that 
appellant did not have his parole revoked (R. 578) , in part because Cob 

recammded against revoCation (R. 579). One of the violations was based on an 

( w d . ) ;  the utherwas a dmrge of possession assault charge that was cbmssed * I  
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of a &inq r i f le  a t  a period of time when it was not against the law in 

Alakama for a convicted felon to possess a firearm (R. 579, 582). 

~n resparr;e to defmse CoUIIsel's questions, CC& testified that the state 

of Alabama has 1- a detamer ' againstappellant. €Ieexplainedthemnce@i 

of detairers and parole rwocation, and the strollg possibility of aFpellantls 

being sentenced to serve the remainirrg portion of his sentenoe in Alabama in 

the e v e  of revocation. R. 580-81.l 

C. Ihe Defense Evidence a t  the -inu ~earing 

(1) m-e-Hearing Mution to Admit polygraph Reslll.ts 

prior to the resentencing hearing, appellant filed a '%otion to Fennit 

Intxuduction of Results of mlygraph E)ormM ' tion.'I R. 1065-66. T h e  mution 

sought leave to introduce into evidence the results of a polygraph ewmination 

of appellant which &a+& that there was 'no deception on his part in stating 

that he did not f i r e  the shots which killed Mr. WiucerSan.*l a. a t  1065. 

Appellant's cou17sel explained that wthere's been a displte 

and the defense a l l  these years as to whether or not Mr. Cooper was the trigger 

person or Mr. E l l i s 1 *  (R. 17). 

the state 

In support of the motion, appellant cited 5 921.141(1), Fla. Stat., which 

authorizes intmdwh 'an a t  a sentencing hearing of tllevidence which the court 

deems to have pmbative value . . ., regardless of its admissibility under the 

exclusionary rules of e ~ i d m c e . ~ ~ ~  R. 1065-66. Appellantls coullsel informd 

the aurt  that appellant was willing to s u b i t  to an independent pouwvh 

examination arranged by the p-ion and to consent to the intmdu& ion of 

the results of SLECh an examination (R. 18, 690), or, i f  the proseartion 

preferred, an eXamination under the effects of sodium pentathal (R. 690). 

1/ ~n addition to the c r ~  convictions described in the text of this 
subsection, aFgellant hinrself testified that he was convicted of a federal wer 
Act offense, intersta te transportation of a stolen vehicle, a t  the age of 17. 
- seep. 21 infra. 
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aEe pr#;eartor rejected these p m s  (= R. 17-18, 19-21, 1065) and 

objected to the irrtroctuct ion of the polygraph examimtion results. 

?he trial judge denied appellantls d o n  and precluded the polygraph evidena= 

R. 19-21. * .  
on the that * ~ l y g r a p h  amruinations . . . dm't have that irdicia of 

0 

D 

0 

tmstwo- to have real prabative value.11 R. 21. 

defense cumsel to present the polygraph examher on a proffer for the record. 

mid. 

The  ju&e allowed 

A t  the sentencing heirhq, polygraph examher Warmn D. Holmes testified 

on proffer, outside the presence of the jury. R. 669-91. zhe judge ruled that 

the w i t n e s s  "possesses [the] requisite qualificatians1I to present expert 

testimony. R. 680. Holmes testified that he cmducbd a pol- examination 

of appellant on N o v e n b e r  17, 1977, a t  the request of app=llantIs aamse l .  R. 

681. 

ing the shooting of Depty W i l k e r s o n ,  and that appellantls answers to the 

HOW recumtd that he asked appellant the follawirrg questions regard- 

questions were as follcws: 

one, before Depzty Wilkerson was shot, was there any aisauss ion between 
you ard Ellis about shooting him? He amwered no to that. 
get out of the car a t  any time after you and Ellis m StaFped by 
Depty Wilkerson, and he answred no. 

?tJo, did you 

Three, did you actually see Ellis 
get out of the car j u s t  before &pty W i l k e r s o n  wasshot. 
yes. Faur, did you shoot &pty W i l k e r s a n  ? Heanseredm. 

H e a r l s e m d  

R. 684-85. On the basis O f  the polygraph results, H O W  am~luded that all of 

appellantts answem to these questions %ere truthful. R. 687. 

'Ihe polygraph examinatian also included a series of questions relating t o  

the events which took place after the shoot- of Depty Wilkerso n. The 

mlant was asked the follawing questions, and gave the following answers: 

"Five, did E l l i s  actually ask you to thmw away a gun? He anwerd yes. 
And, six, d i d ~ a c t u a l l y t h r u w a g u n a r t t h e w i n d r r w o f y w r c a r  

did yau actually leave the .38 special in yuur car after you fled froan 
shortly after Depty Wilkrson was shot? Heanseredyes. And, seven, 

him? Heanswredyes. 

R. 685. Once again, the polyqrqh showed that appellant amwered truthfully 

- 13 - 
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(R. 687-88) d2 

At the conclusion of the proffer, the judge reaffirwd h i s  earlier rul- 

that the polygraph examination results mild be exlcluded on the gmunl that 

polygraph examinations are "inherent [ly] unreliable.f8 R. 689-90. 

(2) Defense evidence concerning the c- of the offense 

(a) Rre testimony of Imis David Bolliq 

Icuis Bollkg testified that on Januaq 19, 1974, he was wwking at the 

Gulf station on Pine Forest Road, where he had a part-time jab pmping gas a d  

doing other senrice-station work. R. 695. He noticed a Caesxrty sheriff, in a 

police car with blue lights flashing, Stop a car in the sazthbarnd lane, talk 

briefly with the oaxpant (who was a person with whan Boll@ was acquainted), 

and then let h i m  go. 

again with blue lights flashing, s t q ? d  another car. 

stopped the car approximtely 480 feet scuth of the Gulf station (R. 695, 702), 

just scuth of a traffic sign (R. 696, 707). 

R. 702, 705. nEn the deputy crossed the median ard, 

R. 705-7. ?fie Caeprty 

The delxrty 

other car. R. 707. Bollkg was at this point "standing out on the front 

sidewalk in front of the QiLf station." R. 696, 711. 

drawn to the patrol car by the d of g u & l O t ~ .  

it sounded like three shots, h t  that there may have been an echo from the 

swamp. R. 703-4. 

his car approximately three or four feet behind the 

H i s  attention was then 

R. 696. Bollb~~ stated that 

Bollhj turned to his cu-worker, W i d  S. Cary, and said 

B 

B 

2/ w was a final question, on wf i i c i~  the pol- examination showed 
appellant's answer to be mtm#ful. 
deliberately fire the gun at DeExrty Bates? And he amwered no.1t R. 685. ?his 
question ccmemed the shut fired by appellant after Ellis1 death. ?he 
polygraph s h d  that appellant's answer was not truthful (R. 686) and 
appellant subsequently admitted this to the pol- examher (ud.). 
polygraph examiner explained that appellant's ~~pmnamced physiological 
reaction to that question as ccmpared to the other questions11 Cud.) both 
exposed his untruthful respol.lse to this particular question and served as a 
tlcontrol questiont1 (hid.) confirming the truthfulness of his responses to the 
0th- questions. 

'Ibis was: *%d, eight, did you 

'Ihe 
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Caenxrty.. . . shot Xrnebody." R. 697. Boiling then saw saneme leave the 

cruiser car arrl go to the driver's side of the other car. R. 697, 713, 730. 

Ihe f i m  was silhauetted in the headlight of the patml car. R. 710. 

Bolling was not able to see the person actually enter the (=ar (R. 713) but 

wuld Itsee him go tawards the driver's side." w. 
for a split secord because the man was rushing. 

Boll- m l y  saw the man 

R. 713. 

The person appeared to be ttfive, ten, five, eleven, 165, 170 pax&, 

sawwhere in that area,'1 with '%ashy, stringy hair" (R. 697), possibly "165 to 

175 pounds'' (R. 726). When asked by the proseator khether he wculd describe 

this person as ttslhn,l' Boiling stated Ityes, sir, to me he was slim." R. 714. 

Bolling elaborated Orl this cannerrt Orl redirect , stating that he himelf was 

t9[p]rabably 225 paunds" (R. 726, 733) at the t h ,  and so he wculd have viewe 

saneone who wleighed "165, 75 paundslt (R. 727) as %lim" ''in relation to 

[Boiling's am] . . . size." R. 727, 733. 

After the person ran fram the car to the other car, the private 

car drwe off, going north on Pine Forest Rmd. R. 698, 711. At that point, 

Boiling and cary Itrealized that evidently instead of the deputy shooting 

SOBnebody that it might have been the other way aramd." R. 698. 

Wried the best [he] . . . a x l d  to g e t  a description of the car and ge t  the 

tag number." R. 698. R. 698), and 

Itgot almost carpletely into the intersect ion of Pine Forest and Detroit when 

Bollhg 

He ran to g e t  a better view (R. 711; 

the car passed by.'' R. 698. 

appeared . . . it was Alabama or the color tags of an Alabama tag[,] [but he] 

a d  not g e t  a tag mmrber." R. 698. 

and Boiling was uMble to feel a pilse. R. 699. Boiling used the police radio 

in Wilkerson's car to sullpll~ll help fran the Sheriff's -. 
'Ihe police arrived and Willcerson was taken away in an adxlance. 

Boll- ohserved t'[a] darkmlored Canraro, and it 

's body, and Boiling fand W- 

R. 699-700. 

R. 700. 

- 15 - 
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testimoSry of Michael F. Colter 

Miad Colter was a police reporter for the m a l a  NecJs Jaundl. 

646. m the night of ~anuary 19, 1974, Colter  received a tel- call 

telling him abaR the killing of DepTty w- . R. 647. cblterbjenttothe 

scene of the mime and arrived shortly af ter  DepTty Bates' shout- of Stephen 

Ellis. a d .  

newspaper Story. R. 648. 

said you're next.It R. 648. 

R. 

Colter intemieklled Bates at the same to get information for a 

Bates told Colter Itthat Ellis had turned to him ard 

(c) Appellant's testimony I 3 q a m . q  ' theciramrstances of the crime 

Appellant testified that Ellis dmve the Camam at all relevant times. R. 

875, 876, 879. Althaqh the car belonged to appellant (R. 869), Ellis dmve it 

because Ellis had a driver's license (R. 876), and appellant's license had been 

suspended as a result of a Canviction for Driving While Intoxicated (R. 870). 

The two did not want to risk the investigation that could ensue if the car were 

stopped for a traffic offense ard the police -emd that the driver lacked 

a valid license. R. 876. 

When the car was s toppd by Depty Wilkerson, Ellis got out; appellant 

stayed in the car. R. 874, 876-77. Appellant heard the solllyl of gunshots ard 

then Ellis got back in the car, saying % a ~ ~ t h i q  like I'm sorry, I had no 

choice or I'm sorry, I had to do it.1v R. 874. 

and told him to g e t  rid of it. Appellant bmke it down, Wiped the gun and 

bullets of all finserprints, and then th rew the gun and bullets art the window. 

R. 877-78. 

878. 

Ellis hamled appellant a gun 

The gun was a .38 special made of a lightweight metal alloy. R. 

when the car was stopped for a secmd time, an officer looked into the 

Camro at appellant. 

explained that he tklidntt want h shoot anybody.@I a d .  

Appellant did nCrt try to shout him (R. 880); appellant 

While appellant was seated in the car, he accidentally set off the 
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shotgun, shqoting a hole thrcugh the floor of the CZmwo. 

police started firing into the car (R. 882) , and appllant threw M f  to the 

floor of the Gimro. 

w i t h c u t  %hooting a t  anycm in p r t k u l a r . t f  

away by leaning over to the driver's floartx#rd and workirq the accelerator 

w i t h  one hard while steer- w i t h  the other. 

out of the paseqer side of the car and ran away. 

the car, but not the .38 special S m i t h  & Wesson. R. 883, 885. R. 

910. 

R. 879-80. ?he 

R. 882. W e  still on the floor, he fired the shotgun 

R. 882-83. He then drme the car 

After a few hurdred feet, he fell 

He took a &atgun out of 

when asked whether he had any inkling that w i l k e r s o n  m d g e t - b y  

E l l i s ,  appellant said ft[n]one whatsoe~er.'~ R. 877. 

mde Itan agreemnt that . . . we &dntt hurt anybody.tf R. 875. 

Appellant ard Ellis had 

(3) Defense evidence of mitigating c- relating to aFpellantfs 
characterandrecozd 

Rcger Voelker, a physician (R. 591), testified that he treated alspellant 

a t  UniverSity Hospital fran ZUgut 29, 1988 to septeas3er 6, 1988 (R. 598) for 

resphtory prablms (R. 593-94). Appellant was sent there by a doctor a t  the 

j a i l  infirmary who felt that appellant required more sophisticated treabent 

than was possible in the infirmary. R. 593. Dr. Voelker  testified that 

appellant suffers f m  enphysema (R. 394-95) and has ralghly half the lung 

tissue of a healthy person (R. 597). A l e  there is no way of lawwing for 

sure h m  the illness will progress (R. 600-1) , such lung conditions generally 

do not brpruve (R. 601) , and can becane a debilitating or even fatal disease. 

R. 602. 

Renee Waites, a niece of appllantfs (R. 651), is a teacher of twelfth- 

grade Ehglish in the Raleigh sdmol system (R. 650). 

she was young, appellant provided her mther (appellant's sister, Lillie 

Bassett) with financial supprt to  help the family thmugh hard t imes.  

She testified that when 

R. 
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651-52. When Ms. &test father threatened to k i l l  her mother, appellant 

irrtervened and protected her. R. 653. Appellant regularly visited his 

brother, who was paralyzed, in a raushg hane, and bruqht him hane on week- 

erds. R. 654-55. ~n the years prior to his a r m s t  in the present case, 

appellant lived w i t h  his father for the pupo~;e of takirrg care of him. 

since the time appellant has been in prison, Ms. Wtes has 

him, ard she and her husbanl have visited him in prism. 

R. 655. 

with 

R. 660. 

Ms. Waites stated that appellant always had a glass of al-1 w i t h  him, 

fm the time he & up in the mom. R. 656-57. W. Wdtesl mother and an 

uncle referred to appellant as the tblkbg R. 656. Ms. Wdtes stated 

that  her family has a history of substance abuse problems. R. 657. Her 

grandfather ard anuther uncle bath had drinking problem, ard her mother w a s  

addicted to Valium a t  one poM. R. 657-58. 

Marilyn smith, a niece of appellantts who is a ~ ~ l ~ a g e r  of a Store (R. 

735), testified that when appellant was released fran Alabama state prison, he 

prcarpltly looked for a j&. R. 739. Once he had a job, he used his s d l q  to 

provide financial assistance tohisparerrtsandtoM§.sInithwhenshewas 

pregnant. R. 739. Appellant also helm Ms. smith's husband find a jab. R. 

740. Before his paralyzed brother was placed in the raushq hane, agpellant 

helpd take care of him; after he was in the rnushg hane, a m l a n t  went to 

v i s i t  him every Sunday and b-t him hane to vis i t  with the rest of the 

family. Wha~ appellant's father was hospitalized for t sm heart 

attacks, appellant visited him daily ard helped to pay the medical bills .  

R. 742. 

R. 

743. 

Ms. smith stated that appellant ttdrank a l l  day,tt fran the time he wloke up 

in the morning until the t i m e  he w m t  to bed a t  night. R. 738. He always had 

a glass of alcohol in his hand (R. 738) and he also carried arcmd a flask (R. 

737). She said that W of her uther uncles also had drinking problems. R. 
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741. 

Lillie Mae Bassett, appellant's sister (R. 781), testified that she and 

her brather have always been very clcse (R. 783) and have stayed in taxh wen 

after his -tion (R. 807). They w r i t e  to each other every week. u d .  

when she had financial difficulties a t  one pint in her l i fe ,  appellant helped 

rnakthepaymentsonherhcuse, boqhtgmceriesforher ,  and t i r e s fo rhe r  

car. 

h a s  in Mississippi and protected her, even thaqh he was risking revocation of 

his parole by leaving the State of Alabama. R. 802-3. 

R. 799. When her husbard threatened to kill her, appellant canre to her 

Ms. Bassett testified that when aFpellant was a child, his father fre- 

quently whipped him w i t h  a swim or a belt. AFpellant draFped out of 

school after the tenth grade, and p-y obtained enplayment i n  a drug store. 

R. 788. He was incarcerated for a year when he w a s  17. R. 788-89. He 

thereafter worked as a secretary- for the Association for the B l i n d  

and druve a cab. 

sentenced to prison in Alabama. 

the Southem G l a s s  Ccarrparry (R. 792). He lost  this job because he took to0 mu& 

t i m e  off fran work to v i s i t  his father, who had been hospitalized for a stroke. 

R. 792-93. Alspellant then did maintenance work a t  mile General Hospital (R. 

793) and a t  the south of muphin psarhnents. R. 784. 

R. 787. 

R. 789. He w a s  still workiq  for the cab ccappany when he w a s  

R. 790-91. After his release, he worked for 

Appellant nrarried his g i r l f r i d  because she be can^ pregMnt. R. 790. 

After theix divorce, he provided child support (R. 791) and visited his 

daughter (R. 791-92). 

birthday, wfiile he was irw#rcerated. 

She died as a result of a heart attack on her eighteenth 

R. 808. 

Ms. Bassett testified that her father and grarx3fathe.r both had drinking 

prablems (R. 783), that her bruther developed a drug problem after he w a s  

paralyzed in an accident (R. 782), and that she herself had a drug prablan for 

two years (R. 782-83). As for appellant, she related that in the years 
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imnediately'precdirq his arrest in this -, he Wrank m n s b n t l ~ , ~ ~  "every 

day and every night.*' R. 784. He wwld typically have a glass of "Jim Beam" 

w i t h  him a t  a l l  times. When he w e n t  off to work in the MI-, he 

would take a glass of Jim Beam with him. On the day of the killing, 

a t  shortly before one o'clock i n  the afternam, 8 % ~ .  Bassett &senred appellant 

a t  haane, drinking. R. 804. 

R. 804. 

R. 805. 

e 

e 

P 
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~ s .  Bassett recollTlted that  Ellis, who was qroximately eight or 

nine years yumger than appellant (R. 795), was appellant's supervisor a t  the 

sauth of 

became fri- and would drink together. 

hmever, appellant was try- to avoid Ellis. 

fmn" Ellis, he went w i t h  Ms. Bassett to the hane of Ellen Sager. 

Ellis ' b m e  over there and faml him." Bid. 

Apartments un t i l  Ellis was f h d  ( a i d ) .  Ellis and aFpellant 

R. 796. 0'1 the day of the kill-, 

R. 804. I n  an attenplt to 'Wde 

R. 805. wzt 

Ellen !Sager testified that she has IaWxJn appellant since the second grade 

(R. 821). 

became friends. 

"[elverything . . . his way." R. 823. Approximately a year before the 

killing, a m l a n t  began to  make efforts to avoid Ellis. R. 824. mlant 

would go w i t h  Ms. Sager to various places, SQnetimeS on trips to other states, 

so that he would not be hane when Ellis called. 

kill-, appellant's efforts to avoid Ellis became increasi.11~1~ desperate, and 

I t h e  didn't stay hane very rmcfi." R. 825. 

She mccmted that appellant and Ellis workd together and then 

Ms. Sager descriked Ellis as a "p~&y" person, who had to have 

R. 824. Shortly before the 

Jams Trehern testified that he came to h o w  appellant in the Eensacola 

j a i l  in mid-March 1974, when M r .  Trehem ms detamed ' anachargeofmurder. 

R. 831. 

inmates fmn the ltolder, more hrdened career -1e.I' R. 834. Mr. n-ehern 

related two specific incidents i n  w h i c h  appellant h t e n m e d  anbehalf of a 

younger inmate and prevented the inmate fmn be- injured. R. 834-35. M r .  

Mr .  T!n&em stated that appellant tried to  prutect yamger j a i l  
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Trehern tqlained that aFpE lant also tried to en 3urageyarngerhtest 

rehabilitate thenrselves and turn away f m  c r h  ard drugs. R. 834, 836. 

?he jury was read the testimony of six witnesses who testified at the 

first sentencing hear- but ncw were or othenme ' unavailable. 

Appellantls father testified at that hear- that aFpellant lived w i t h  h i m  and 

finaxially supprted him. R. 753-54. EM Jackson, a neighbor of appllant's 

for 23 years (R. 756-57), testified that she never saw him act violently or 

possess a weapon. 

testified to appellant's non-violent character ( u d . )  and stated that m- 
lant has comistently taken care of his father. 

Gates ,  and Edward L. -ley, who - prisowrs in the m i a  

when appellant was braaght there after his arrest in this case, testified that 

apellant had severe bruises and scratches and was having difficulty walking. 

R. 765-67 (smith); R. 771-72 (Gates); R. 775-77 (Bosley). 

R. 756-61. Virginia S&meder, a lifelong friend (R. 761), 

R. 762. C u r t i s  Smith, William 

Jail 

In addition to testify- about the cirarmstanaes of the offense (as 

described W e ) ,  appellant testified about his bac)orJrand and record. 

school after a year of high school. 

working at a grocery Store (R. 848), he a m  to join the Army, but was 

unable to do so because his parents x u l d  nut sign the forms necessary for a 

minor to enlist. 

transportation of a stolen vehicle and was incarcerated for a year in Colorado. 

R. 849. Upm his release, he studied bookkeeping. R. 849. At the age of 20 

or 21, he again attenpted to enlist  in the Army h t  was rejected because of his 

criminal record. At 22, he retuned to school and abtaned ' a Gemral Eztucation 

Degree (G.E.D.). R. 849-50. H i s  criminal record interfemd with his ability 

to gain employment. R. 857. 

wi- ' his use of enplqmnt agencies to look for work. 

He left 

R. 846-47. At the age of 17, while he w a s  

R. 853. That same year, he was amvicted of hbrsh te 

For almost two years, he was menplqed, not- 

R. 857. 

Appellant worm for the Crane Ccmpany for two years (R. 849). He then 
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worked for a W t u r e  ccrrpany as a shim- clerk (ibid.), and then for a 

taxicab m p n y ,  driving a taxicab on the night shift for two and a half years 

(R. 860). ~ollawing his incarceration in an Alabam prison frun 1966-70, he 

obtaimd emplaymerrt a t  a glass carpany, cutting glass and do- bodckeqiry. 

R. 854, 857. 

(although hired back two years later) .  

job a t  the glass cmpany, he worked as a mahtename worker a t  the South of 

I3auphi.n Apartments. 

(R. 858) h t  was fired because he spent too nu& time away from work, visit* 

his father wfio had been hospitalized for a strake. R. 868. Appellant there- 

after mined a jcb a t  a hospital for tuberailosis patierrts (R. 861, 867), 

where he worked a Swing shift which included the midnight shift. R. 867-68. 

He was still working a t  this job when he was arrested on the ck?ges in the 

present case. R. 867-68. 

He worked there for a year and a hdlf and was then laid off 

R. 858. After being laid off fran his 

R. 861-62. He was rehired by the glass ccmparry in 1973 

pspellant testified that he began drinking alcohol a t  the age of 14, 

"buying - ' by the gallon.'I R. 859. He started drinking regularly 

during the two years that he was unenployed. 

frcan p r h  in 1970, his use of alcohol inr=reased , a n d h e w u l d d r i n l c a p i n t t o  

a f i f th  of alahol a day. R. 860-61. He also drank on the jab. R. 863. On 

the day of the killing, he drank m q h l y  a f i f th  of ItJim Beam" (R. 921): he had 

drinks a t  hane, then a t  Ellen sager's hause, again a t  Steve Ellis1 hause, and 

then in the car (R. 921-22). He has no reoollection of when he stqped 

R. 860. Af ter  his return hme 

drinking and has Is0 XtE3IDr.y of sane of the ewents that follwed his drinking 

(ibid. ) . 
mlant became acquainted w i t h  Steve Ellis in 1971. R. 861. A t  that 

t ime,  E l l i s  w a s  appellant's supervisor a t  the Sarth of Dauphin Apartments. 

862. E l l i s  was 9 or 10 years yamger than appellant. Bid. 'Ihey became 

fri- and drank together. R. 863. 

R. 

Ellis, who kept alcohol i n  his apartment, 
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pruvided appl lant  w i t h  the key to the AMrbru?rr+; appellant uuild go to Ellisi 

aparbmt and drink during breaks frcm wrk. R. 863-64. 

Ellis, who had no prior reaxd (R. 864, 902), discovered that appellant 

did, when appitlantls parole officer cdme to their workplace (R. 864-65). 

Ellis lldevelcp[ed] a (R. 866) w i t h  the idea of Carmitt- a 

r&bery to pay off h i s  debts (R. 866-67), and spoke of it amskmtly (R. 866- 

67). Appellant tried talking Ellis cut of it (R. 866), krt Ellis was 

tiabsessedll (R. 867). Eventually, appellant Carmitted sune mbberies w i t h  Ellis 

(R. 867, 902), including the three of whid.1 he was convicted in 1974 (R. 902). 

Appellant stated that no one was ever mysically harmed in these rabber- 

ies. R. 867. He testified that he has never physically harmed anyone. R. 

867-68. 

Appellant stated that when he wnt to his sister's aid in Mississippi, he 

h e w  that  there was a risk that this m i l d  result in -tion of bath his 

parole for the federdl conviction and for the Alabama Coaviction. R. 872-73. 

H e  tel- bath of his parole officers before 1eavi.r-q krt w a s  unable to 

reach t h e m  (R. 873); he called them upon his return to inform them of his 

actions ( u d . )  . When asked *y he wnt to Mississippi notwithshdmg ' t h e  

risk of comquence for hinrself, appellant stated: 

. . . needed my help, and I R. 873. 

%y sister needed me[, 3 

Appellant testified that since his arrest in this case, he has been in 

prison for 15 years. 

- failing to stand up for a cumt of prisoners on one occasion. 

In response t o  defense cumsells questions, appellant described the stressful 

nature of living on death row (R. 890-92, 894-95), awaiting exeartion (R. 896, 

900). He stated that he is now 52, and w i l l  nut be eligible for parole on his 

Florida prison Sentence u n t i l  1999. 

United States have lodged detainers against him. R. 899. 

R. 893. He has currnitted only one disciplinary violation 

R. 893-94. 

R. 900. Both the State of Alabama and the 
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IV. SUMdARYOFAWxlMENT 

?he t r ia l  court's override of the juryls l i f e  recarmerdatian violated the 

established by th i s  cart in Tk&ler v. State, 322 So.2d 908 (Fla. 

1975). 

requires (id. a t  910) , the juQe ')merely substituted his view of the evidence 

and the e i g h t  to be given it for that of the jury.Ii Holsmrth v. state, 522 

So.2d 348, 353 (Fla. 1988). 

Instead of giving ''great weight" to the jury recarmerdatian, as mer 

?here was substantial evidence that it was stephen Ellis, not appellant, 

who Carnnitted the killiry of DelxRy Sheriff Umrles L. W i l k e r s o n .  

ing the juryls l i f e  recannnendaticn, the trial juQe stressed his view that 

appellant was the triggerman. But a review of the reaxd reveals that the 

trial court erronecusly rejected or wholly ignord several Qrcxlnds on which the 

jury a u l d  reasombly have concluded that Ellis was the triggerman and that 

appellant therefore s h a d  not be sentenced to death. 

In averrid- 

'Ihe trial court also erroneously rejected several mitigat- ciramrstances 

that the jury a u l d  reasombly have viewed as justifying a l i f e  recamrendation. 

?he evidence in mitigation shmed that appellant has a history of alcahol ahse 

and was intoxiated a t  the t i m e  of the killing; that he poses 110 threat to 

society in the future, since he is presently 52 years old, a d  not be 

parole-eligible in Florida unt i l  he is 62 (and wmld then be subject to 

additional incamemtion because of detainers frun Alabama and the fed& 

government), and has a record of good oonduct i n  prison; that he has a good 

enploymnt history; that he constantly aided family menbers and provided them 

w i t h  financial assistance i n t i m 2 S O f n e e d , a n d t h a t h e h a s r e m a i n e d i n C l o s e  

contact with his family while he has been -ted; that, a t  the time of 

the c r h ,  he was daninated by stephen Ellis; and that w l a n t  feels remorse 

for the death of Delxrty wilkerson. 

In addition to this violation of the W e r  rule, the trial court erred in 
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excluding the results of a polygraph examination which showled that appellant 

wastmthfulinstatiryhedidnotkillDeprolWilkersan or collude in Ellis' 

killing of Ikpllty W i l h r S m  . 
sentencing hearing violates Fla. Stat. S 921.141(1), the E i g h t h  V, and 

Ihe &usion of such evidence a t  a capitdl 

the lxle Prucess Clause of the Farrteerrth Amentbnent. 

Finally, the t r ia l  car t  erred in admitting an autup6y - of the 

deceased, depicting the fatal gunshot wunds. The - was wholly 

irrelevant to any issue in aisprte a t  the entenciq hearing. 

so inflamnatory a I=hotograph subjected appellant to a capital sentencirq 

P W  * tainted by passion and emtion, i n  violation of state law, the 

E i g h t h  Anmdtwnt, and the IxEe mpcesS Clause of the FourteerRh ? w a ~ b n t . ~  

Introduction of 

For the prrpose of preseming a cakenb 'on foreclosed by a prior 
decisicm of this court w i t h a t t  tmspass- on the taut's time, appellant 
sunnnarily suhni t s  as an adtiti- Qrannd for Lwersdl that the trial court's 
refusal to instruct the jury on the particular non-statutory mitigatiry factors 
presented by the evidence violated the Eigh th  ard  F'axkenth -. 
Fp. 52-53 infra. 
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Ihe jury in this case recQrmended that the a m r t  senteme appellant to 

life hprisOrmrent w i t h o u t  the possibility of parole for tbmty-five years. 

1080.4 The t r ia l  judge overrode this recarmendation and instead irrposed a 

R. 

sentence of death. R. 1148. 

In Tedder v. State, 322 So.2d 908 (Fla. 1975), this Court held that: 

A juy recarmendation under aur trifurcated death penalty statute s h a d  
be given great weight. - a jury recarrmendation of l i fe ,  the facts suggesting a sentence of 
death should be so clear and ccw~vincing that virtually no masonable 
person axlld differ. 

In order to sustain a sentmce of death follow- 

- Id. a t  910. 

to mean tha t  when there is a reasoMble basis in  the record to wrt a jury's 

The 'Jkdder rule I t h a s  been consistently interpreted by this Court 

recammendation of life, an override is @roper.g8 Harmon v. State, 527 So.2d 

182, 189 (Fla. 1988) .5 

In this case, rtklch of the evidence presented a t  the sentenchq hearing, 

and the bulk of the t r ia l  judgels analysis in h i s  'Vrder stating €teasons for 

Imposition of Death ~entence", related t o  the issue of whether the triggerman 

4/ The vote of the juy was six to six. R. 1080. As this Caut stated in 
Crais v. S t a t e ,  510 So.2d 857, 867 (Fla. 1987), m. denied, 484 U.S. 1020, 
108 S. Ct. 732, 98 L. Ed.2d 680 (1988), Itthe maryin by wfiich a jury reccarpnends 
l i f e  imprisonment has no relevame to the question of whether such recoanmenda- 
tion should be follcn+ed,l* ard a close juy vote cannot be %cmsider[ed] as an 
aggraMting cinunrstance .I* Thus, for exarrple, in Hawkins v. state, 436 So.2d 
44 (Fla. 1983), a case in which the l i f e  -tion w a s  based upon a jury 
vote of six to six (a id. a t  46), this caurt -lied the Tedder rule in 
precisely the same way it kmld be applied in a case w i t h  a greater rnrmber of 
votes for l i f e  imprisonnmt. 

5/ The insUiry under Tedder is whether "there are valid mitigat- factors 
d i m  ' le fmn the record upon wfrich the jury d d  have based its reaxmen- 
dation . 
v. State, 547 So.2d 928, 933 (Fla. 1989) (the post-1985 caselaw stringently 
enforcing the Tedder rule tttis a stmng indicator to judges that they s h d d  
place less reliance on their independen t eighing of aggraMtion and mitigation'"). 

Fencv v. State,  507 So.2d 1373, 1376 (Fla. 1987). See also cochran 
0 
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presented evidence and aqued to the jury that it was Ellis, nut appellant, who 

S h a t D e P r t y W -  . 
l i fe  reamen%tion was the juige's cxslclusion that "no reasomble person cauld 

differ on the intexpretation of the factst1 showiq that appellant was the 

triggenmn. R. 1147. 

believe that lt[t]he juryts recarmendation of a l i fe  senteme d d  have been 

masonably based only on minor, nm-statutory mitigat- c- or 

sympathy.tt a d .  

Ihe crux of the t r i a l  curt's reasoning rejectiq the 

It wis this factual conclusion that caused the j w e  to 

H o w e v e r ,  as the following discuss ion shaws, the record contains mre than 

ample evidence fran which the jury very reasmably oaild have conclud& that it 

was Ellis, rather than appellant, a killed Desxrty Wilkerson. And when a 

record reveals evidence adequate to SUFport a finding that the defendant was 

not the triggerman, this Cart's p- -lying M e r  do nut permit the 

trial judge to disregard a jury recarmendation that may be bilspd in substantidl 

part on such a finding. 

Oct.  13, 1989); FWrbmst  v. State, 545 So.2d 861, 863 (Fla. 1989); Harmon v. 

Sta te ,  mra, 527 So.2d at 189; Mallw v. State, 382 So.2d 1190, 1193 (Fla. 

1979); Hawklns ' v. State, SUIlra, 436 So.2d a t  47. 

See, u, Stevens v. State, 14 F.L.W. 513, 515 (Fla. 

Y ~ t h a n t h e t e s t i n m y o f a p p l l a n t h i n r s e l f ,  t h e e v i d a c e m o s t ~  

bearing on the issue of the triggerman's iaentity was the testimony of prosec=u- 

t ion witness W i l l i a m  Waters and defense witness Lcruis Bolling. Ihe proseartion 

aryued that the jury .&add credit Waters' testimony that he &sewed a person 

run fran the patrol car to the passenger side of a black car and then enter the 

~ a r  (R. 979-80, 989-90) ; the defense argusd that the juxy m d  credit 

Bollingts testimony that the man E& to the driver's side of the Camaro (R. 

1013-15). 

Bollhg rather than Waters. 

It wmld have been entirely masonable for the jury to credit 

Boll@ stood and watched the man (R. 696-97) ; he 
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had reason to look carefully because he had j u s t  heazd gunshots carre f m  the 

area of the cars (R. 696-97); a d  he had muse to remember these events 

carefully because he swpcted that he had witnessed the shooting of a depty  

(R. 698), and he then to Wilkersan 's assistanoe and radioed for help (R. 

699-700). 

on the m i t e  side of the mad (R. 419); his ahemations lasted for no mre 

than ten semrds ( w d . ) :  and he had no reason to look carefully or remen33er 

the events he saw, since he did not hear gmshots or &sene anything suspi- 

cious (R. 416, 420). 

In mntrast, Waters merely glanced a& of his w h b w  as he drove by6 

Pbwer,  as defense axmiel aqued to the jury (R. 1011-l2), the jurors 

could reasonably have f& that what Waters saw was Deprty W i l l c e r s o n  's (or 

another patrol officer's) stop of a different car cn Pine Forest Rcad samewfiat 

prior to the killing. 

vehicle Wikerson s t q p d  that e~eniry.~ All that Waters mild say 

'Ihe juxy kmw that appellant's car was nut the first 

6/ =though the record is nut fully developed on the subject of the speed 
at which Waters was  traveling, it w i l d  that he was probably driving 
between 30 and 60 m i l e s  an hour. Waters testified that after abservhq the 
events, he continued on to Ard's Grocery Store, which was four or five miles 
away, and arrived there within five or six minutes or possibly eight -. 
- See R. 421. 

7/ other evidence in the case suggests that ~enxrty wi-was eqagd 
in w i n g  cars on Pine Forest Road prior to the stop of the Camam. Former 
Deputy Donald Dcuglas Parker testified that after the mrt of the rabbery of 
the Wh-DiXie store, l k p t y  Wilkersoll stated on the police radio that: 

he was going to set up on Pine Forest Rcad. And whenwe use the tenn 
setupinalawenformnentcontext, hewasn'tblockingtheroad, buthe  
was parked by the side of the road &senring any traffic, looking for 
anybody that might be acting in a manne.r that a u l d  be consi- 
suspicirxls. 

R. 328-29. 
car in the sakhbmd lane prior to crossing the median and stopping the camaro 
in the northboud lane. R. 705-6. 
concluded that Depty Wilkerscn had already once before CZDGsed the d a n  to 
stop a car that looked suspicious in the n o w  lane. Deprty Wilkerson was 
obviously watching for suspecb going in either dimction since he stapped at 
least one car going no- and one going sarwmrd. 

Lauis Bollhq testified that he abserveed Depty  Wilkerson stopa 

Thus, the jury could reasonably have 
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abart the patrol car aml the other car he m e d m  that they- a 

Vcmty cop car [and] . . . a black or dark car that was in front of him." R. 

415. T h e  two cars he cbserved weze nxghly "70 foot, not cwer 100 foot" from 

the Gulf gas station (R. 427), h r t  the c r h  some investigators' diagram 

definitively showled that Denxrty Wilkersan 's patrol car aml the black m 
w e r e  positioned 480 feet fran the gas station at the time of the killing (R. 

632; see also R. 696) ; and Waters' testimony plad the police car he cbserved 

in fmnt of a rcad sign (R. 423, 427-30), while the police diagram placed 

Deputy Wilkerson's car fifty feet behind a mad sign (R. 632). 

If the jury had credited Boiling's t e s t h n y ,  as they reasombly muld 

have, then the logical conclusion wauld have been that Ellis CQrmitted the 

killing. Bath Deputy Bates and Investigator Joye testified that when they 

stopped the m, Ellis was driving, while appellant was in the passenger's 

seat. R. 361 (Bates): R. 403 (Joye).8 

m e  trial court cited the evidence of "defendant's fingerprint on the gear 

shift  lever of the (3amaro" as helping to prave % e y d  a reasamble dcubt that 

defendant was the driver of the black Qmaro when it was stopped by Deputy 

Wilkerson.ll R. 1145. 

for the fingerprint on the gear shif t  ather than appellant's having drivm the 

car: in the afternrath of Bates' shooting of Ellis, appellant, who was in the 

passenger's seat of the camam, mxed the car by leaning over to the driver's 

side, "pll[ing] . . . it in gear and . . . psh[ing] . . . the accelerator." 

But the record h d k p t a b  ly establishes an explanation 

B 8/ ~n ation, appellant's explanation of why ~llis drove the car that 
dayhastheunmistakab le ring of truth. Appellant testified that he had had 
his driver's license suspmd& for Driving While Intadcated (R. 870), an3 that 
Ellis had a valid driver's license (R. 876). Thus, if appellant was driving 
the car when it was stqped by the police for a traffic infraction, there was a 
much higher risk of prolonged detention. 
driver's license. What if we 
had been jus t  StaFped for a speedhg ticket or crc6sm lanes hpruperly or 
anything you might get stopped for and I didn't have any driver's license?" R. 
876. 

wlant stated: ll[Ellis] had a 
So it Illitde more sense for him to drive than me. D 
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R. 357 (- of ~eprty mtes) ; see also R. 401, 883. 

T h e  -ition that a jury amld reasoMbly have credited Boiling's 

testimony is prwen by the fact that the j w  W f  credited Bollingts 

testimny that the individual ran to the driver's side of the black car. 

R. 1144. The sole reason why this failed to persuade the j w  that Ellis wds 

the triggeman is that the judge hamum 'zed the arxamts of ~ o l l i n g  and waters 

by constructing a scenario in which appellant toward the driver's side 

of the vehicle, hstmctd Ellis to slide aver the m l e  and assunre the role 

of driver and then walked around the vehicle and entered op1 the passerrger's 

side." R. 1144. Regardless of a t h e r  this explanation is masonable or not 

(and appellant would suhnit that it is nutg), it can hardly be said um3e.r 

Tedder that it would have been unreasoMble for the jury to find the trial 

court's scenario inprcbable. 

prcsecubr mer argued it to the jury. 

m, the scenario is so ixpr&able that the 

Like the judge, the jurors abviously credited Boiling's testimony that the 

killer ran to  the driver's side of the car. But, unlike the judge, the jurors 

recammending l i f e  imprisanment drew the obvious (and certainly reasanable) 

conclusion f m  this fact: that the ki l le r  was the same persan who was abserved 

in the driver's seat of the car a t  all other times - Stephen Ellis. 

While this alone shnild have been to persuade the julge of the 

inappqriateness of a Teacaer override, there - &ti& gra;mds on which 

the jury reasombly CCIuld have that the triggeman was E l l i s  and not 

9/ If, as the j w  believed, a p p ~ a n t  was the original driver and the 

dictates that he wmld not have f i r s t  walked to the driver's side of the car 
ard told Ellis - who, in the judge's scenario, wcmld have been on the 
passenger side of the car - to "slide over the console and assume the role of 
driver" (R. 1144). Rather, he would have walked directl y to the passenger's 
side of the car, told E l l i s  to 'Wide weP, amii gotten irrt0 the passengerts 
seat as Ellis vacated it. The carplicated, t- sequeme envisioned 
by the judge is particularly unlikely, because the killer would have been in a 
rush to get away a t  that point. 

shoaterandthen mtumedto the car to take the passenger's seat, CaRaQn sense 

- 30 - 



a 

0 

a 

0 

a~pellant. ,AS defense aansel argued to the j u q ,  Ellis' CQndllCt after the 

~amaro was stopped by Deputy Sheriff Ed Bates texts to shew that it was Ellis, 

rather than appllant,  k h o  was the killer. R. 1015-16. When Bates s tq@ the 

m, Ellis rushed to -test car, in a manrrer mirrorhq that of W i l k e r s o n  'S 

killer. 

point by pointing a shotgun at him, Ellis seized the next possible opportunity 

to pl1 a gun ard try to kill Bates. And, as he started to shoat Bates, Ellis 

said f@youyou're next." Given the entirely chumtant ial nature of the prosecu- 

Althaqh ~ates was able to prevent Ellis fran do- anythkq at that 

tion's case, the j q  reasombly could have v i m  Ellis' actions as fully 

supportive of appellant's testimony that Ellis was the t r i w .  

me j w e  rejectd this possibility, stat- that %l.lis' qm& to 

Bates and his later atten@ to shout him were not exeartedwith the same 

swiftness and cold efficiency used to kill 

further dissuades this caurt that Ellis killed Wilkerson.tv R. 1148. But the 

testimony on this point by bath of the police officers present - Deprty Bates 

and Investigator Jaye - proves that Ellis did in fact =roach Bates swiftly 

and efficiently. 

' I E l l i s  . . . jumped out of the car, ard he started back. . . [ard] he was 

right on tS, of me." R. 352. Bates recmnbd that Ellis su?&sed him by 

caning at him so quickly, ard that Ellis was  halfway to Bates' car by the time 

Bates cculd even open his car door. R. 370. 

testified that as soon as the Camaro was s tqped ,  Ellis %m&iately gut  out of 

thecarandcamebacktowhereBateswasstandingbyhiscar." R. 399. What 

Wilkerson, a fact w h i c h  

Deputy Bates testified that as soon as he stopped the camam, 

Investigator Jaye similarly 

rendered these acts less effectual than the earlier kill- of W i l k e r s c n  was 

that Deprty mtes had prepared his shotgun for quick use even before stapping 
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the Carrraro (R. 369-70)1° and ras thus able to ferd off Ellis by quickly 

pointing his shotgun a t  Ellis '  face (R. 352).11 Eut the reason Bates prepared 

in this way for the enamker w i t h  Ell is  was his Immledge that one police 

officer had already been shot; W i l k e 2 s a n  , lackiry such fore)rmwledge of the 

risks, easily f e l l  prey when the k i l l e r  apprwached him in precisely the same 

manner as Ellis appmached Bates. 

Ell is  again acted swiftly and efficiently when he N l e d  out his  gun and 

aimed it a t  Delxrty Bates. 

respollse to the gunshot fm the Camam, Ellis had turned around to face Bates, 

pulled cut the gun, and pointed it a t  Bates. 

that E l l i s  %used . . . and said you're next or sawthug ' to that effect.'' R. 

379. Althaqh Bates could not rem&e.r the words precisely, he d l e d  

clearly that "[i]t neant my life." R. 379. 

reporter for the -cola News JaurndL, confirmed this, testifying that Deputy 

B a t e s  stated on the night of the incident that **Ellis had turned to  h i m  and 

said you're next and used the expletives thereafter.I1 R. 648.13 

ming the few SeCQnds that Bates g l h  away in 

R. 354, 378.12 mtes d l e d  

Michael Col te r ,  the former police 

lo/ Bates testified as follows: 'I[B]efore I stopped the car, I pt my knee 
up against the wheel of the car to drive it. 
never had pt the blue light on. 
layingthere. ~ p l l e d i t u p .  I j ackedone in the th i r rgandpu tmyhardupon  
the wheel and laid it duwn.I1 R. 369-70. 

I was still behind the vehicle, 
T h e  shotgun w a s  I reached over in the car. 

11/ ~ a t e s  stated that when ~l l i s  ~ ~ j u n p d  cut of the car . . . and was 
right on top of me[,] . . . I pshed the door apenwithmy fout, and I thrcmd 
the gun up in his face. I said don't move, 1'11 blaw ymr brains out. I said 

put his hands on top of the hood.'' R. 352. 

t u rnedbacka round ,hehad~ ledaguncu t l ike th i s ,  andhehadturned 
arrxud.tt R. 354. 
pointed it to me, and the gun already straight art." R. 378. 

tlyoulre next1' in its review of the evidence. 
great pains to identify evexy single fact in support of its col.lclusion that 
appellant was the triqennan (see R. 1142-45, 1147-48) and to dkki~'quish 
facts pointing to the cofitrary amlusion (see R. 1144), the prabability is 

put yaur harxis up on the car and do what I tell yal. so he started back ard 

12/ mtes -: 1- I turned back around, just a few seco& men I 

''1 c a l d  see the thing like that he was sit t ing beside me,  

13/ The trial CQUrt wholly failed to mention E l l i s '  cold-bloa3ed statement 
Since the court obviously took 

- 32 - 



0 

L n ~ t o t h e j ~ t h a t a p p e l l a n t w a s n o t t h e t r i ~ , d e f e r r s e  

coullsel- the condllct of Ellis w i t h  that of appellant f o l l ~  the 

stop of the Camaro by Bates and Jqe. 

l%hem was test- from Charles Jqe that Vernool had a charxe to shoot him 

when Charles Jaye went up beside the car. He walked up the side and looked i n  

the driver[']s side, and Vernon had a &axe to  shoot him, ard he &dnIt.II R. 

R. 1016. canrjel pointed art that 

1016 (C10s- argument of d e f m  m). R. 406-7 (test- of 

Investigator Jqe). 

proof that Ellis was the triggennan in the kill- of Ikgmty W W c e r s o n  . 
T h e  jury masonably could have viebed this as yet further 

While 

Ellis rushed to ~ates' car and then tried to kill him, appellant remained in 

the car and &d not shoot the dep ty  closest to him, even thaqh he had ample 

opportunity to do so. 

Rather than treating appellant's carduct as bearing OPI the reasanablemss 

of the jury's life recarmendation, the trial curt's order a n i t s  any mention of 

these facts. 

conluct after the stop, stating that the evidence sham3 that 'it was defendant 

vho initiated the & c u t e  bv f i r ins  the shotaun a t  or tcrwards Bates." R. 

1145 (enphasis in original). 

Instead, the order focuses on a different aspect of appellant's 

But there was absolutely no evidence to Support a 

finding that mlant fired Ifat or tcwazds Bates" a he disch2uqed the 

shotgun. 

testified that the shot sthich initiated the sh0ut-a.k w a s  fired tt[a]ccidental- 

ly" when 'Ithe shotgun & off accidentally in the car" and Iprt a shot thruugh 

the floorbuard of the car. R. 387. 

m the corrtrary, the proserxltion's own w i t n e s s ,  kpty Bates, 

See also R. 526 (testbmy of the crime 

that the judge overlooked or  failed to perceive the significance of Ellis' 
staterent. Ellis took pains to 
boast to ~ a t e s  of the killing of h i s  fellow officer before killing Bates next. 
Rris type of twisted pride in the killing of Depty Wilhrson strongly suggests 
that it was indeed Ellis who COmRitted the kill-. A t  the very least, it 
pmvided added support for a reasonable jury finding that Ellis was the killer. 

wrt the statenmt is highly significant. 

0 
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scene investAgator that the passerr3er side o 

apprent shotgun blast). 

the floorboa33 isplayed an 

me trid -8s order d i v v  even further frun the evidence when it 

suggests that appellant set off this shot for the ~urpase of engineering Ellis' 

a 

a 

a 

a 

a 

a 

It has nut gone unnoticed that the cuily other first-hand witnesses to 
these events are both dead and that Ellis' death was precipitates by the 
inexplicable dbchaqe oftheshutqmbydeferdantinm-. were 
these events on 1-10 as unirrtent i d  as defendant atteupts to claim or 
were they the d t  of S<ITIE? mom devious design to eliminate Ellis' 
testimony? 

R. 1148. Although the jw cou&ed this part of the orch?r as an hinuat ion  

rather than a finding of fact, it is apparent that the j-e seriously enter- 

tained this interpretation of the evidence. wlt, - again, the judgels 

theozy is so far-fetched that it was never argued to the jury by the proseru- 

tor. 14 

Rrere are other diquted facts w h i c h  the trial cart's order treats as 

self-evidently supporting the thesis that appellant was the triggeman even 

though a jury reasonably a u l d  have viewed them otherwise. 

judge's analysis of the chxm&mes of the -15 and appe~antls tes- 

'Ibis is true of the 

14/ ~ v e n  for the sake of argument that ap~ellantts -e of 
theshatgunhadbeenlntentl 'onal (andalltheevidenceis- ' 1 ,  this 
cannot reasonably be viewed as an attenpt to  erqimer Ellis'  death. 
prabable consequenoes of firing a gun under these circurastances wwldbeto 
cause the police to shoat into the -, a t  the person who set off the gun, 
not a t  Ellis. And i n  fact it was not appellant's inadvertent gunshot that 
brought abart Ellis' death. As Depty Bates stated unequivocally, the event 
that resulted i n  Ellis' death was Ellis' d r a w i n g  a gun and trying to shout 
J3ates. In Bates' vmds, when Ellis I ) P i l l e d  a gun art. . . and said samething 
about p ' r e  (R. 354), "[i]t meant my life" (R. 379), and %Ll I a u l d  
think abcut was g e t t i x q  one shot off and getting him or either he was go- to 
shoot me, one or the twot* (*id.). lhus, what caused E l l i s '  death was that he 
had no ampmction abaxt killing police officers; it is precisely this fact 
that the jury reasaMbly a u l d  have v i m  as proving that it was Ellis who 

15/ T h e  j k g e  states in the order that tl[d]uring the c~ulse of the 
rahbery, w i t n e s s e s  described defendant as the person Ir'h changettt. R. 1142. 
I n  fact, neither of the two w i t n e s s e s  who testified about the rabbery - John 

The 

killed Deprty w i l k r s o n .  
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tinrony ccnamhJ the cirnmstarrces of Deprtywilkersopl 's stcg of the caImrQ.16 

mus, a t  essentially every critical j- of his andlysis of the facts, the 

judge failed to do what Wdder requims: to  llgive(] mt weight . . . (to the] 
G l o v e r  and Clyde Ward - ever used the ostensibly guoted wrds t l t in cfiargettl or 
an @sent term h their -kUly. 
G l W W ) ;  317-25, 462-63 (Urn of Clyae M). Nor a the 
aanpel a fi.&hq that appellant was in c h q e  during the mkery. 
Ellis took the lead role in robbing the cashiers and taking the moa7ey fran the 
cash registerS (see R. 315, 323-24). Significantly, a l t h c q h  the judge treats 
the ciramstances of the robbery as shedding light on the issue of the trigger- 
man's identity, the order wholly an i t s  an aspect of the zcbbery whi& demon- 
strates that Ellis was fa r  mre willing to draw and use his  gun than was 
appellant: througfiolrt the robbery, appellant never took his gun art of his 
waistband (R. 314, 323), while Ellis took art his gun and a t  least once rabbed 
a cashier while pointing the gun dFrectl y a t  her (R. 322, 324). 

the trial court rejected as Itinplausible . . . and belied by all notions of 
camT[y3n sense and reasonableness.t1 R. 1143. First, the order states: Wefen- 
dant explained that after the vehicle was stopped w i t h  Ellis as the driver, the 
aeprty walked aranrl in  fmmt of the car to  the -Is door where defen- 
dant was located and asked them to wait." On this point, the trial curt 
states that tlDeprty W i l k e r s o n  wmld not have given irrstruCt ions to w a i t  to 
defendant had he not been the person Ooartrol of the car, viz., the driver.tt 
R. 1143. 
only to him; rather, appellant testified that I k p t y  Wilhrson ''said w i l l  you 
all m i n d  waiting a minute, please?11 R. 912. Mo-er, mlant did not 
testify that the -walked arumd in front of the car to the passengerls 
door. papellant testified that the delxrty walked over to appellant's side of 
the car. The prosecutor -y asked the questim "Q. Ard 

front of his headlights arumd t o  yau: side of the car, had a axwemation with 
you, is that correct?1t Appellant ansm.r& ''A. Yes, he made a statemmt.ll R. 
919. 
attributed to him by the judge's Order. The seamd aspect of mlant ' s  
accLxlflf: that the juige fcund f'inplausible. . . and belied by a l l  notions of 
a m m m  sense and reasonableness11 (R. 1143) was appellant's statement ''that the 
sawed-off shutgm that he later used in the shoot- on 1-10 belonged to Ellis 
and was located between the amsole and the passenger seat when he re t r ievd  it 
and fired it a t  DeIxrty Bates.t1 R. 1143. The judge comluled that: ''since 
ElliSawnedtheshotgun, i t w a l d b e a p d x d ~ b e b e w i t h i n h i s ~ ,  thatis,  
on the side of the car he was seated. %id Ellis been the driver all 
along, the shutgun would have been kept on the driver's si- and nut the 
passenger's side.1t R. 1143-44. 'Ihe jUage's analysis overlooks the fact that 
if the shotgun had been placed on the driver's side of the oo61sole, it eas i ly  
could have interfered w i t h  the apesation of the foat pedals of the car. EUt, 
here again, whether the judge's analysis is more reascmble than the accaunt 
given by appellant is not the issue under Tedder. nte appellant's testimony 
was manifestly not so inplausible that no reawnable juror could possibly 
believe it. 

a R. 303-17 (t@stimOny of Jchn 

Indesd, 

16/ w are two aspects of appellant's testinrxry on this subject that 

But appellant did not testify that Delxrty W i l k e r s o  n gave instructions 

R. 911-12. 
then he - after yau stopped or Ellis -, Officer W i l k e r s o n  ,wa lkd in  

Thus, W l a n t  mer described the sequence of events in the manner 
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jury remmedation of life," TbMer, smra, 322 So.2d at 910, by respecting 

any "reasaxble basis in t b  record to support [the] . . . jury's A- 

tion," Haxn-m v. State, SUDL~, 527 So.2d at 189. 

forth - and speculatively str&&es - every cmceivable fact that can be made 

to advance the thesis that appellant was the t r i m ;  it anits w i a l  facts 

The trial h ' s  Order sets 

supporting the contrary comlusion; dispted facts are consistentl Y- 

in sud~ a way as to benl them to the judge's thesis, w i t h  no a- to examine 

whether the jury cauld equally reasombly have combxed these facts in support 

of the life remmedation. 

ASthiSdiSCUSS ion has shown, there fr~ere numerous 81reasaMble bas[e]s'' for 

the jury to fird that appellant was nut the triggerman. 

showed that the killer of Desxrty Wilkerson went  to the driver's side of the 

Camaro; Bates' and Joye's test- placed Ellis in the driver's seat when the 

car was thmfter stoppd.  

Boiling's testimony 

Ellis then behaved exactly like Delxrty Wilkerson's 

killer in rushing to Bates' patrol car; appellant lx?mained seated in the 

Camaro. N u t h i n g  in the proseCUtion's entirely c- 'al evidence regard- 

ing the identity of the triggerman contradicts the striking fact that, in this 

entire record, the only direct evidence of anyone threatening a police officer 

or trying to shoot a police officer at point-blank rarqe points exclusively to 

Ellis. It was E l l i s  who -licitly threatened DepI.ty Bates, taunt- him that 

he muld be E l l i s '  llI.lextll victim; and it was Ellis kho seized every possible 

p r t u n i t y  to shout Degxlol Bates at point-blank rarrge, W e  appellant did not 

mah any attenpt at all to shout Investigator Jaye even though he had aqle 

q p r t u n i t y  to do so. Accordingly, the judge erred in overriding the jury's 

recQnnendation on the gru.1~3 that %o e l e  person d d  differ . . . 
[with an] interpretation of the facts" as &wing that appellant was the 

triggerman in the killing of Desxtty Wilkerson. 

'Ihe trial court's apinion goes on to say: 

R. 1147. 
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It sHarld be a&%d that even i f  the fact-firder viere to accept defen- 
dant's Versi.cn that he was nut the t r i m ,  he sat idly by in the car 
and did nothing to prevent the shooting when his accatplice went  to the 
d q x t y l s  car and shat him; and he did not stay a t  the scene after the 
shwt ing  to lend aid to the victim krt instead assisted in wiping the 
IIurder clean and -ing of it. 

R. 1147. It nut clear whether this meant t0 be an alternative 

that even i f  aFpellant w a s  not the t r i m ,  a jury override wnuld still be 

appropriate umier Tedder. 

reasanable person could differ" (Wq, s u ~ r a ,  322 So.2d a t  910) With the 

proposition that a non-triggerman deserves the death penalty solely because he 

does  nothing to prevent" his acccnplice f m  an'raitthq the killing and does 

not %tay a t  the scene . . . to l d  aid to the victim1t (R. 1147). Wrt this 

If  so, its l q a l  premise is necessarily that IYIO 

caurt's cases applying Tedder lend m support to that p&. &, J 3 a W k - h  

v. state, s u ~ r a  (aideme masonably supporting a conclusion that Hawkins w a s  

not the t r i w  provided a g r a n d  for upholding the juryls l i f e  recarnrenda- 

tion (see 436 So.2d a t  47), notwithstmTq ' thatHawkvrs ' didnothingtoattea@ 

to prevent the two n n m l e ~ ~  (see id. a t  46), left the scene of the killing w i t h  

his accmplice (see a. a t  45), and not merely failed to inform the police of 

the still-living victimls need for medical attention affirmatively attea@- 

ed to delude the police into believing that m one was h i d e  the victims1 hame 

(- see 7 id. a t  45)). See also Pentecost v. State, mra, 545 So.2d a t  862-63; 

Mallov v. State, su~lra,  382 So.2d a t  1193; cf. cocfuan v. State, smra, 547 

So.2d a t  931. 

In its review of the mitigating ciramrstances presented by appellant, the 

tr ial  court's order once again fa i l s  to esrplay the proper Tedder analysis of 

asking whether the jury reasmably caild have viewed the evidence as warrant- 

a l i f e  recarpnendaticn. For there was 'al mitigathq evidence which a 

reasonable juror caild have viewed as calling for l i f e  hprkcmmmt I e s p e c i d l Y  

when cmbined w i t h  a finding that +lant wiis not the triggennan. 
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i tsel f  fand ,  Ithe evi- establishes that defendant 

had a significant history of aldlol abuse." 

nized that a history of almhol abuse is a mitigating factor supprting a 

j u y t s  life reamm&ition. 

Pentecost v. State, su~ra, 545 So.2d a t  863; see also Amazon v. State, 487 

So.2d 8, 13 (Fla. 1986), cert. denied, 479 U.S. 914, 107 S. Ct. 314, 93 L. 

Ed.2d 288 (1986) (history of drug alxlse); Norris v. State,  429 So.2d 688, 690 

(Fla. 1983) (same). 

R. 1146. 'Ibis 0;lUrt has recog- 

Stevens v. State, s u ~ r a ,  14 F.L.W. a t  514; 

Rtere was also evidence that appellant was intoxicated a t  the t h  of the 

c r h .  

during the cause of the day, and this was cormborated by his sister's accumt 

Appellant testified to having drunk rarghly a f i f th  of "Jim Beam" 

of seeing him drinking in the early aftenxxln and the crime scene inves- 

tigators' discavery of the battle of V i m  Beamgg in the -. 
this alcahol ingestion are indicated by appellantts lapses of memory of s ~ n e  of 

the events that followed his  drinking. 

is a factor which calls for deference to a jury's life mcummthtion. 

Holmrth v. State, 522 So.2d 348, 354 (Fla. 1988); Fead v. State, 512 So.2d 

?he effects of 

Intoxication a t  the time of the crime 

176, 178-79 (Fla. 1987), modified on uther umm% in Fentem& v. state, 0 

suxlra, 545 So.2d a t  863 n.3; Buc)nem v. State, 355 So.2d 111, 113 (Fla. 1978). 

 reov over, even in cases where the evidence of intoxication a t  the t h  of the 

c r h  was incaxlusive, this C a r t  has held that the carbination of sane 

evidence of this factor, bgether w i t h  evidence of a history of substan=e 

abuse, pruvided a g m r d  for upholdbq a jury's life mcummthtion W 

Tkdder. 

that Amazon had taken drugs the nights of the nmders, [and] stroqer evidence 

that Amazon had a history of drug J?orris v. State, stmra, 429 So.2d at 

690 (Wornis . . . suffered from a dnq abuse prublen, and claimed to  have been 

intoxicated a t  the time of the crimet1). 

Amazon v. State, smra, 487 So.2d a t  13 (%ae inconclusive evidence a 

., 
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aLe trial cur t  in the present case viewed the evideru=e of mlant l s  

%ignificant history of aloohol abuse1' as llccertrihxt[by] . . . in a snall way 

to his criminal R. 1146. But, as this Cnurt -1- in R z d l  v. 

State, 522 So.2d 810, 813-14 (Fla. 1988), it wuld nut have been -le 

for the jury to have viewed the evidenoe of appellant's subtame abuse as 

possessing Qreater m i t i g a t i q  wight than the j a  chose to give it in his 

I1  I indepencbent w i w  of aggraMtion and mitigation,"1 cocfiran v. state, 

s u ~ r a ,  547 So.2d a t  933. 

There was also evideme that a m l a n t  W d  not I t i n  the future a 

danger to the conmnmity i f  he were not executed.I1 Ski- v. sarulcarolina, 

476 U.S. 1, 5, 106 s. Ct. 1669, 1671, 90 L. Ed.2d 1, 7 (1986). 

that he Will nut be eligible for parole in Florida until he is 62 years of age 

a n i w i l l  thenbe subject to 

Alabamaandthefederal-. Al thr ruFpl th isCnur t inEutnr  v. State, 458 

So.2d 755, 759 (Fla. 1984), &. denied, 471U.S. 1045, 105 S. Ct. 2062, 85 L. 

Ed.2d 336 (1985), questioned whether advaxed age is sufficient to shod 

that a capitdl deferdant is no longer dangeraus to society, there is more in 

this case. 

danger i f  spared (but incarcerates) .Ig Ski- v. sarulQrolina, smra, 476 

U.S. a t  5, 106 S. Ct. at1671, 90 L. Ed.2d at 7. Ixlring the fifteen years he 

has spent in prison, he has had only one minor disciplinary infraction (which 

w a s  for failing to stard up during a axmt  of prisoners). While incarcerated, 

he has acted to protect keahr inmates fran more e x p e r i d  prisoners, and has 

enxruraged inmates to rehabilitate themselves and give up drugs. As 

this Cnurt has reaxpized,  a record of good 

as supporting a ]uryls l i f e  recamnerdation uder -. see, -, Fead v. 

State, mra, 512 So.2d at 179; M c C a m b l  1 v. State, 421 So.2d 1072, 1075 (Fla. 

1982). 

It was shown 

im#rcerationbecause of deta- frcm 

mlant ' s  good prison record shclws that he W m l d  not pose a 

i n  prison M d  be viewed 
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midenee of a good record of arplcryrment is an additiondl mitigatirq f aca r  

w h i c h  supports a jury's life A t i m  under Tedder. m, u, stevens 
v. State, S U D L ~ ,  14 F.L.W. a t  514-15; Holsmrth v. State, su~ra, 522 So.2d a t  

353-54; Wasko v. State, 505 So.2d 1314, 1318 (Fla. 1987); Fead v. State, su~m, 

512 So.2d a t  179; McCamkd 1 v. State, su~ra, 421 So.2d a t  1075; v. 

State, su~ra, 355 So.2d a t  113. In the present case, aFpellant mistentl Y 

sought out and mairrtained enplcrynrent, start% a t  an early age. a-ris is not 

altered by the fact that he %eld a IMaber of j a t d  (HolsmAh v. State, S U R ~ ,  

522 So.2d a t  353) and was fired from me jcb because he took off to0 IllEcll t h  

frcnn work in order to %tay w i t h  . . . [his hcspitalized father] e v q  day." 

R. 793 (testimony of Lillie Bassett). What is significant is that appellant 

has a strong work ethic and has -ted an appreciation of the inpOrtan=e 

of emplayment. Upon his release frun prison in 1970, he imnediately plrsued 

employment. Ixurirrg the brief early period in his life w h m  he was unable to 

find employment, he enlisted the aid of enployment agencies. 

?his court also has recognized that evidence of 'positive character 

traitsvv w r t s  a jury's life recannendation. stevens v. State, su~ra ,  14 

F.L.W. a t  514, 516 n.lO. See also, e,q,, Fead v. State, swra, 512 So.2d a t  

179; McCamhl 1 v .  State, s u ~ r a ,  421 So.2d a t  1075. The trial ccurt cor rec t ly  

faund that appellant 9mi.ntained close family ties 

and atbnpted to keep those ties intact even thrmgh periods of imazcemtion." 

R. 1146. there was far mre significant evidence of good character. ?he 

evidence showed that: appellant cared for his paralyzed bruther ard his elderly 

his adult life 

and infinn father; he pruvided financial assistance to  his parents, his sister 

and her family when they fe l l  an hazd t h ,  and his niece when she became 

pregnant; he helped pay his father's medical bills;  he helped his niece's 

husband fin3 a job; when his sister was in need of pmtection frun her husbard, 

he rushed to her side, even though it nw?ant risking parole rwocation. In 
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short, there was evidence that appellant was %.irxl and genemus to those who 

h e w  himt1 (-ens v. State, s u ~ z a ,  14 F.L.W. a t  514) and provided firmxidl 

wrt to Ilthe IIysd3eTs of his (M, swra a t  179; accord, Stevas, 

wra, 14 F.L.W. a t  516 n.lO; Thamson v. State,  456 So.2d 444, 448 (Fla. 

1984) ) . 
Moreover, the jury cculd have masonably viewled the evidence as showing 

that appellant acted under the influence of stephen Ellis. 

association w i t h  Ellis, appellant was gainfully employed and had stayed away 

frcan criminal activity for seven years. 

to  retun to a life of crime. 

staying away fran hane and leaving town on occasion, krt to no avail. 

h-ior to his 

It was Ellis who influenced w l a n t  

AFpellant made! efforts to avoid Ellis, such as 

trial court Kparently concluded that appellant was nut under the 

dCanination of Ellis muse Ellis was "8 or 9 years his junior . . . 
[and] h d  never befom been expeed to the criminal justice system.1' R. 1146. 

But this -is on the age differential overlooks a crucial fact: wlant 

and Ellis f i r s t  became acquainted a t  work, where E l l i s  was appellantls super- 

visor; and the working relationship that formed, w i t h  w l a n t  in the subor- 

dinate role, was  replicated in their persondL relatianship. Moreover, an age 

differential of a or  9 years has little impact when the actors are, respective- 

ly, in their late twenties and mid-thirties. As for Ellis' lack of exposue t o  

the c r M  justice system, it was precisely this fact that pmducd Ellist 

bizarre fascination with the thaqht  of Carmitting mbberies and led t o  his 

a t m  to enlist appellant's aid after he discoverea that appellant had a 

criminal record. 

In argument to the-jllry and again in a sentencing m m o m  to the axrt, 

defense counsel eqhasized that appellant never physically harmed anyone in his  

prior c r h .  R. 1005-6, 1121. 

trial court stated: %ven th- defendant had no history of having physically 

In  SumMlrily rejecting this argument, the 
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harmed anyom before this offense, it can hardly be concluded that he was not a 

violent person." R. 1147.17 But the lack of any victim injury in appellant's 

prior crimes cannot be sinply brushed aside in this manner. The p m p r  

question is whethex it was 'la mitigating . . . aspect[] of the defexdant's 

. . . record,ft Lu=kett v. Ohio, 438 U.S. 586, 605, 98 S. Ct. 2954, 2965, 57 L. 

Ed.2d 973, 990 (1978) , that the jury cculd reasombly amsider. 

T h e  answer to this question is evident in the sentencing criteria adopted 

by the Legislature. In creating the sentencing ' ionandestablishing 

generdL principles for sentencing, the Legislature pmvided that 'kvictim 

injurylt is a basis for departing f m n  sentencing guidelines and imposing a more 

severe sentence. Section 921.001(7), Fla. Stat. (m. 1988). If the inflict- 

ion of injury upon a victim can rerder a crime more h e w  and the perptrator 

more culpable, it stands to reason that the lack of infliction of injury 

rerders the perpetrator less culpable. Thus, contrary to the canclusion of the 

tr ial  court, the lack of victim injury in  appellant's prior crimes was a factor 

which the jury cculd masonably have viewed as SuFPorting a life recarpuerda- 

tion. 

In testifying, appellant apressed remorse for the death of DeExrty 

Wilkerson. 

police officer, appellant said "1 cculdnlt even begin to tell you how bad I 

felt. It's like the world had c a ~ ~  to an end. . . . [It] was terrible.tv R. 

When asked how he fe l t  when he learned that Ellis had jus t  killed a 

17/ It is not clear to what e x t a t  the juagels analy~is of this issue was 
affected by his view that appellant was the triggennan. Ihe jwts statement 
that 'it can hardly be concluded that [appellant] . . . was not a violent 
person" may have meant either that appellant's violent nature is sham by: his 
carrrmission of the killing and nuthing more; his carmission of the killing plus 
his prior remrd; or his prior reoord done. If it was the f i r s t  or second of 
these, then the judgels ermneas 
having been the triggeman also taints the trial wurtls analysis of this 
point. Ihe text above sham that even i f  the j- w a s  lookirrg solely to the 
prior record, he erred in failing to recOgnize the mitigating significance of 
the fact that appellant had never physicdlly injured anyone. 

of the possibility of Ellis '  . *  
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877. Def- cumsel argued to the jury d julge that w l a n t f s  rerrrorse 

constitutes a m i t i g a t i q  cinxnastanoe in this case. 

e.s., mle v. State, 441 So.2d 1073, 1078 (ma. 1983) (recOgnizhq renrorse to 

be a p r q e r  mitigatiq ciramastan=e ) .  

Ciramrstan=e , sta t iq  that it w m e d  defendant while testifying and finds 

that defendant is not contrite or remorseful but rather is calloused and 

indifferent in his CarPoIfment and demeanor." R. 1147. Significantly, the 

trial wurt did not base its f w  of vtlack of remorsevt on any explicit 

statemnts by appellant. Rather, in rejecting the sincerity of @lantts 

explicit expression of mrse, the tr ial  court relied solely upon its view 

R. 1009, 1120). &, 

Ihe trial cuut rejected this mitigating 

that al=pellant's "cmportment and demeano?? - Itindifferent" and apparerrtly 

%alloused.9~ R. 1147. 

[aus]ll w i t h  "'lack of remrse.l*g Hill v. State, 549 So.2d 179, 184 (ma. 

1989). As this Court indicated in Henoa v. State, 439 So.2d 1372 (Fla. 1983), 

a finding of Illack of reza0rsel8 is appropriate primarily when tknz!  is an 

"affirmative statanent by the defendant M c a t h q  his lack of m r s e . I l  Id. 
a t  1379 ( a m l a m  S k i  v. State, 399 So.2d 964 (ma. 1981), m. denied, 
456 U.S. 984, 102 S. Ct. 2257, 72 L. Ed.2d 862 (1982); see also Ftme v. state, 

wra, 441 So.2d a t  1073, 1077-78. cQn#re Echols v. State, 484 So.2d 568 

(Fla. 1985), cert. denied, 479 U.S. 871, 107 S. Ct. 241, 93 L. Ed.2d 166 (1986) 

(approving the use of evidence of "lack of remrsetV t o  %egate mitigationtv (id. 
a t  575) 

But ftllack of emotion1" is not neessar i ly  %ponym- 

the **lack of remorsett was explicitly &awn by tape-recorded 

statements of the defendant "fully recarnt[ingJ 0 0 0 details of the 

crimeSt8 (id. a t  571) ) ; ptran v. State, 445 So.2d 326, 328 (ma. 1983), m. 
denied, 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed.2d 154 (1984) (al~prwhq the use 

of wid- of ftlack of remorse1t to negate mitigation where the defendant 

stated that %e hoped to g e t  a life sentence so that he caild return to prison 

and kill again" (a. a t  327)). 
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Given the striqent restrictions which this oaut has placed upon the use 

of "lack of mrsett as a basis for a death sentence (see, u, cocfuan v. 

Sta te ,  samra, 547 So.2d at 931; Robinson v. State, 520 So.2d 1, 6 (Fla. 1988); 

patterson v. State, 513 So.2d 1257, U63 (Fla. 1987); -, s u ~ r a ,  441 So.2d at 

1077-78; - 1 v. State, s u ~ r a ,  421 So.2d at 1075), and given the par- 

tiailar need for reliability in capital serrtenciry (- V.wO, SULlLa, 438 

U.S. at 604, 98 S. Ct. at 2964, 57 L. Ed.2d at 989; Zant v. Sted-ms , 462 U.S. 
862, 888, 103 S. Ct. 2733, 2748, 77 L. Ed.2d 235, 256-57 (1983)) , an asessmmt 

of a defendant's demmmr at trial is too hmbstxk ial a basis for rejecting 

the proffered mitigatiq cirarmstance of rean-. But even if this oaut were 

to conclude that findings of "lack of r e m ~ z s e ~ ~  can be based solely upon an 

assessnerrt of -r, the trial court erred in apply- its view of w- 
lant's demeanor to support its M e r  analysis. 

Tedder is whether a juxy a d  reasoMbly have credited appellant's atpression 

of remorse. Even assLrming the jury shared the judge's inpression of appel- 

lant's trial -r as "indifferent1' and appamntly gkalloused,~t it wuld 

nasonably have attributed sucb dewanor to the passage of fifteen years since 

the events took place, and to the fact that appellant spent those fifteen years 

under the stress of awaiting exeartion (R. 896, 900) and the harsh corditions 

of life on death mw. R. 890-97. 

pruper question urder 

Ln its &pis of mitigatiq cirarmstances , as in its analysis of the 

identity of the t r i m ,  the trial jUlge 9nemly substituted his view of the 

eviderce and the weight to be given it for that of the juy." H o l s c ~ ~ ~ r t h  v. 

State, wra, 522 So.2d at 353. He chose to "giv[e] . . . little weight to the 

test imony.  . . concerningappellant's. . . alcoholprcblm. . . [and] found 
no mitigat- value in the evidence offered cmcemhg appellant's . . . 
employment history, . . . potential for rehabilitation and productivity within 

the prison system,I' a. at 354, as well as the mitigating evidence of Ellis' 
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danination, lal=pellantfs positive c h z a c t e r  traits, the lack of victim injury in 

w l a n t t s  prior crimes, and agpellant's expressiuns of remorse. 

trial juige may not believe the evidmce present& i n  mitigation or firrd it 

persuasive, athers may. . . . It takes more than a differen=e of opinion for a 

t r ia l  j- to overrule a jury's life -ticmtt stevens v. state, 

smra, 14 F.L.W. a t  515; accord, Holsworth v. State, s u ~ r a ,  522 So.2d a t  353- 

54. 

%lthaqh a 

lke evidence stqporting a finding that Ellis w a s  the tri- and the 

substantial quantity an3 quality of mitigatiq evidence all shw that there is 

reasoMble basis i n  the mxd to s u p p r t  a juxy's remmmdation of life." 

Harmon v. state, su~ra, 527 So.2d at189. Accordingly, the trial jUngets 

ovenride w a s  in violation of the Tkddq stardard, ard this case shculd be 

renranded for inposition of a life sentence. &g, e.s., &wkms ' v. state, 

smra, 436 So.2d a t  47. 

ISSUE I1 

0 

0 

0 

In mliq on appllantls Motion to Pennit -ion of Results of 

polygraph - ' tion, the trial curt applied the general rule of this state 

- that  polygraph evidence is inadrmss ' ible a t  a judicial pmceedug ' 1 -  

upon stirnation by the parties. !3ee, e.a., Davis v. State, 520 So.2d 572, 

573-74 (Fla. 1988); Dela~ v. State, 440 So.2d 1242, 1247 (Fla. 1983), e. 
denied, 467 U.S. 1264, 104 S. Ct. 3559, 82 L. Ed.2d 860 (1984). Hmever, there 

are both constitutional ard stahkory gramis for modifying this evidentiary 

rule the pmceeduq ' is a capital sentencing hearing. 

The amnard of the Eigh th  Amenzhnent that a capital W r m S t  receive 

0 
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and consider mitigat- evidence (m, Lcckett v. Ohio, sum) does not deperv 

upon the t edmica l  admissibility of the eviden=e W state law. skim V. 

southcarplina, SUDra. And inGreen v. Georuia, 442 U.S. 95, 99 S. Ct. 2150, 

60 L. Ed.2d 738 (1979), the united StaW Sup- & n r t  held that the Ixle 

procesS Clause bars rigid applicaticm of evidentby rules to ttexclude[ ] 

testimony [that is] . . . highly relevant to a critical issue in the pmishmm t 

phase of . . . [a capital] trial.'' Id. a t  97, 99 S. Ct. a t  2151, 60 L. Ed.2d 

at 741 (citing Lockett). 

t o  exclude evidence that the defendant did nut participate in his accanplicets 

shoatbig of the victim. Id. a t  96, 99 S. Ct. a t  2151, 60 L. Ed.2d a t  740. The 

ccxrrt vacated the defendant's serrtenoe, holding that the '- ' ictt applica- 

tion of Georyiats hearsay rule in Green's capital sentenc- hear- served to 

tttdefeat the erds of justicettt and therefore violated due process. Id. a t  97, 

99 S. Ct. a t  2151-52, 60 L. Ed.2d a t  741. 

T h e  t r ia l  cur t  in  Green had applied the hearsay rule 

In Florida, the constikrtional rule prakibitiq I'mecharzlst ' ictl application 

of evidentiary rules a t  a capital sentenciq hearing is hrpo ra ted  in 

5 921.141(1), Fla. Stat. (Supp 1988). lfbe statute prwides, in relevant part: 

m-PJ==dlFl ' , evidence may be presented as to any matter that the 
a x r t  deems relevant to the mtwe of the c r h  and the character of the 
defendant and shall include mattem relating to arry of the aggravating 
or mitigatiq ciramrstances enumerated in subsections (5) and (6). 
such evidence whi& the ccurt deem to have pmbative value may be 

of evidence, prwvickl the defendant is accorded a fair  opportuniQ to 

 his caut has not as yet had occasion to rule on whether 

Any 

received, reQardl ess of its admissibilitv under the exclusionarv rules 

rdmt any hearsay StataEntS. 

(-is M.) 

the statute permits a capital deferdarrt to htmduce polygraph evidence a t  his 

or her sentencinghearing, but the ordinary rule that statutes are to be 

construe3 so as to avoid raising u~ecessary questions their 
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StmIqly IILilitd- in favor of interpreting 921. 

a manner that will not bring it into tension w i t h  Gmen and Lcckett. Notably, 

the WashincJton suprenre cmrt has cmcl- that its state statute (which is 

essentially identical to the Florida statute)19 nust be amstmed as permitting 

admission of po lyp@ evidence a t  a capital sentencing hearing, subject to the 

opposing party's right to crc~~-ewmine on the exmninerls qualifications a d  

other factors bear- on the reliability of the examination. State v. 

Bartholanew, 101 Wash.2d 631, 644-47, 683 P.2d 1079, 1088-89 (1984) .20 ?he 

court in Bartholanew viewed this cmstmction as mcessaq to sat isfy the 

l i x k e t t  requFrement that a capital defendant be all- to sul=mit any mitigat- 

ing evidence of his character, record, or the ciranrrstanceS of the offense. 

- Id. a t  646-47, 683 P.2d a t  1089. 

m-P- ' below, appellant based his M i o n  to permit -c- 

tion of Results of Polygraph ExrmuM ' tion on § 921.141(1), Fla. Stat., as w e l l  

as on the E i g h t h  and Faurteenth -. 
examher, Warren D. Holmes, was obviously a qualified and bject ive expert.  He 

testified that he has been a p o l e  since 1955, the f i r s t  eight years as a 

detective sergeant in charge of the Miami Police Department's lie detection 

R. 1065-66. ?he polygraph 

18/ See, e.a., Sarrcuin v. Criminal Justice standards C Tra' lnincr CmmIn, 
531 So.2d 1344, 1346 (Ma. 1988); Fdlco v. State, 407 So.2d 203, 206 (Ma. 
1981); schultz v. State,  361 So.2d 416, 418 (Fla. 1978); Corn v. State, 332 
So.2d 4, 8 (Fla. 1976). 

19/ Ihe wa&hgtm statute provides for a trial court's admission, at  a 
capital serrtencing hearing, of @*any relevant evidence which it deenrs to have 
probative value regardless of its admissibility under the rules of evidence." 
Wash. Rev. Code S 10.95.060(3). 

20/ me court listed the follming factors as eryxmpas~ed i n  the roster of 
subjects upon which the w i n g  party is entitled to cross-examine: "(a) . . . 
[the examher's] qualifications and trainby; (b) the e t i o n s  ur&r which 

; (c) the limitations of and possibilities for error 
tion; and (d) a t  the discret ion of the 

thetestwasahhkbrd 
in the technique of polygraph interroga 
tr ial  judge, any other matter deemed pertinent to the inquirY.ll 101 Wash.2d at 
646, 683 P.2d a t  1089. 
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bureau (R. 670-71); that he 1- and writes on the subject (R. 672-73): ard 

that he has m f i e d  for the praseart.l 'an in cart huxirds of times in mde 

County (R. 678-79). 

requisite qdLificatiunsll to present testimrmy . R. 680. 
'Ib trial jubrJe ruled that the wi- '- [the] 

nE jwlge mertheless excluded the polygraph evidenoe, holding that 

polygraph ewminations are I 1 i n h e r e n t  [ly] unreliable.I1 R. 689-90. T h i s  cate- 

gorical airy violated Green v. Geomia, LDckett v. M o ,  and Fla. Stat. 

8 921.141(1). 

unreliability of whole categories of evi- are too unaiscriminatiry to pass 

constitutional I[IusteT when they are -lied to deny a defendant the opportunity 

to present a crucial aspect of his or her defense. 

44, 107 S. Ct. 2704, 97 L. Ed.2d 37 (1987).21 Like the defendant in Green, 

petitioner sought to use the proffered evidence to show that he was not the 

triggerman. And this was a case in d c h  the factfinler's 

appellant's credibility on that central issue was critical. 

Rigid exclusionaq rules based upon the suppsed generic 

Rock v. Arkamas, 483 U.S. 

of 

'Ihe evidence presented by both proseartion and defense on the isSue of the 

triggeman's identity was entirely c w  ' , with one obvious exception: 
the testimorry of appellant himself. 

conflicting and often equivocal, the resolution of the issue l q e l y  turned 

upon the factfhkr's view of whether appellant was or was not telliry the 

Since the chxmbntl 'al evidence was 

truth. 

veracity of appellant's denial that he shot DeFuty W i l k e r s o n  but also the 

veracity of appellant's statements that he threw the mrder weapon out the 

windm of the car at Ellis' directive and that he left his awn pistol in the 

car after the shcutd.  

T b e  polygraph results showed that he was. They supported not only the 

a 21/ w trid cart's sweep- gmeralization ' all polwraph 
evidence as unreliable is grossly avexblawn. see, e.a., Bennett v. Citv of 
Grand Prairie, 883 F.2d 400, 405 (5th Cir. 1989) (llpOlygraph exmrrs, by mist 
accountS, correctly detect truth or deception 80 to 90 percent of the th.lg). 
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InHaw)uIls * v. State, 436 So.2d 44 (Fla. 1983), this carrt t m a M  

polygraph examination results as s k d d i r q  light an the issue of the idmtity of 

the triggermian. Id. a t  47. m y ,  Hawkirrs did not decide any question of 

admissibility because! the -ion there did not abject to the ;Utrniian of 

the polygraph evidence. 

evidence in Hawkins as it did i f  - as the trial ja below aserted - a l l  

But the M wmld scarcely have viewed the polygraph 

such evideme is  

only offered ~ a r r e n  Holmesl polygraph testinmy subject to attversarial pmbing 

y unreliable. And in the present case, appellant not 

on cross-examination lxrt also offered to d m i t  to a polygraph examination 

arranged by the pmsecution or, at  the proseartionls won, a sodim pentathdL 

examination. 

UndertheSec- , the polygraph evidence proffered by mlant 

could nut properly be M by the t r i a l  judge to  be so lacking in Ilprobative 

value" (5 921.141(1)) as to be excludable. 

bath his and the jmrsl consideration of sentenae22 was statutory and con- 

stitutional error. 

The jUageIs exclusion of it fran 

ISSUE I11 

'Ihe t r ia l  court permitted the proseartion to p t  into evidence an autopsy 

phatosraph of the deceas&, depicting the fatal  wuunds to his face. 

prosecutor drew the jury's attention to the pbtqmph in closing argumnt, 

Ihe 

Saying: 

Dr.  Birdkllell [ t e s t i f i d t o ]  . . . closewmm3s tothehead. There's 

22/ Althaqh the judge did of curse hear the evideme in the proffer, his 
ruling that the testimny U d  be excluded as a matter of l a w  (R. 690) must  be 
viewed as signifying that he p t  it art of his mind i n  considering senteme. see, e.a., Eddimrs v. Oklahcana, 455 U.S. 104, 112-13, 102 S. Ct. 869, 876, 71 
L. Ed.2d 1, 9-10 (1982). 
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Fhotasraphs aver there for you to look a t  i f  yclu want to. ? t ~ o  WrXlTds t o  
the head. [Tlhat tnFOuld indicate feet rather than 
yards, I think he testified. 

ckle had pder hms. 

R. 984. 

As this Court has held, a umtral issue in j w h y  the propriety of 

admission of a gruexme p h u t q ~ @  is whether it t ru ly  is relevant. 

Grossman v. State, 525 So.2d 833, 837 (Fla.  1988), cert. denied, - U.S.  -, 
109 S. Ct. 1354, 103 L. Ed.2d 822 (1989). m, as in the pmsent case, the 

See, e.q., 

Phatosraph was after the bcd[y] . . . [had] been -d to a morgue many 

miles fran the scene of the hnaicide[], . . . [ i t ]  &xld not be admitted . . . 
unless . . . [it has] particular relarar~=e.~~ Reddish v. State, 167 So.2d 

858, 863 (Fla. 1964). 

In the present case, the infl-tory-@was not relevant to any 

issue that was in diqpte. Although the proseartor referred to it as demn- 

strating the rnrmber of wun% and the close range a t  

fired, it is readily w t  that this was nothing more than a pretext for 

the shots were 

calling the jury's attention t o  the -. 
dispute in this case about the number of wun% or the manner of their inflic- 

tion. AS this stated in describing the facts on direct of the 

There has never been any 

t r i a l  and original senten=ing, 

After being s t c p p d ,  either Cocper or Ellis walked to Desxrty Wk.rson's 

v. State, s u ~ r a ,  336 !%.ad a t  1136. 

patrol car arrd fired two shuts into his head. He was killed instarru Y e  

Nor was there any debate abaut the 

fact that these shuts fired a t  close mqe. T h i s  was a central f a t u r e  of 

the defmse theory of the case, consistmt w i t h  the proseartion's. Every 

w i t n e s s  who testified to the ciramrstances of the killing - proecutl  'on 

w i t n e s s  W i l l i a m  waters, defense witness rcruis Bolling, and appellant himself - 
all p l a d  the killer in close proximity to the deeased a t  the time of the 

killing. 
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aLe photosraFh was nut relevant to any of the aqravatixq or mitigat- 

Ciramrstances . 
fatal d is ordinarily pertinent - the classification of a killing as 

%specially kinaus, atrucicrus, or cruelv1 (5 921.141(5) (h) , Fla. Stat. (Supp. 

1988)) - was previausly famd by this caurt to be inapplicable to the present 

case. cower v. State, mra, 336 So.2d a t  1140-41. 

IheoneaggraMtingcircumstance to which the nature of the 

Even assming for the sake of argument that there had been a disprte about 

the distance franwhichtheshutswxefired, theFhatographlmnethdesswas 

not relevant since it did not elucidate this issue. 

anythirrg abart the proximity of the shooter fmm a Fhatograph of a gunshut 

A layperson Cannat glean 

d. Indeed, in referring to the in closing argument, the 

prosecutor did not even attenrpt to say that the wmnds show a particular 

distance: he ratha relied on an inprecise reference to the testimony of the 

pathologist. 

Moreover, i f  the distance had been in dispte and if the ph&ogra@I had 

sanehm shed light on that issue, it muld still have been more prejudicial 

than probative. Dr .  B k b l l  testified to the rnrmber of shuts and to the 

distancefroPn*chthey-fired(totheextentthat- a x l d  be 

gauged w i t h o u t  a ballistics test). 

this testimony and only vaguely supportive of it. 

'Ihe phabpqh was, a t  best, d a t i v e  of 

It is -, therefore, that the sole benefit of the to the 

P- 'on was the very one that is prohibited: the inducemen t of -thy for 

the victim and antipathy for the aFparent perpetrator. 

stated, admission of gmesane p h & q n p b  vlprimarily to inflame the juryo is 

reversible error. Jacksan v. State, 359 So.2d 1190, 1192-93 (Fla. 1978), &. 
denied, 439 U.S. 1102, 99 S. Ct. 881, 59 L. Ed.2d 63 (1979). In  a case such as 

this one, where the pmsecutionls evidence on the aentral issue of the per- 

petratorls identity is entirely ciramrStan t ia l ,  an inflanunatoq 

AS this carrt has 

has 
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the particularly prejLdicial effect of riveting tterrtim to the horrifying 

the dispassicn necessary for a Fhysical details of the c r h  arrd mdemumg 

careful sifting of the evidmce bearing on the particular defendant's in- 

dividual irnrolvanent and persanal culpability. 

. .  

Both the Eighth and the rXre process Clause of the Fourteerrth 

Amenctment require that the decision to 

de-tion and not the product of h a t i d  passim. 

importance t o  the defendant a d  the d t y  that any decision to impose the 

death senteme be, and appear to be, based m reason rather than caprice or 

emotion.11 Gardner v. Florida, 430 U.S. 349, 358, 97 S. Ct. 1197, 1204, 51 L. 

Ed.2d 393, 402 (1977). 

reflect a reasoned moral xesponse to the defendant's baclqrwd, character, and 

a sentmce of death be a reasoned 

"It is of vital 

I1[T]he sentence in'poed at the penalty stage shculd 

crime ram than mere sympathy or emtion." California v. m, 479 U.S. 

538, 545, 107 S. Ct. 837, 841, 93 L. Fd.2d 934, 942 (1987) (OICmnor, concurr- 

ing). 

a greater degree of reliability when the death sentence is imposed.111 

S t e r 2 m s .  s u x l ~ a ,  462 U.S. at 888, 103 S. Ct. at 2748, 77 L. Fd.2d at 256-57, 

uuating Lcckett v. Ohio, swra, 438 U.S. at 604, 98 S. Ct. at 2964, 57 L. Ed.2d 

at 989. 

?he '"qualitative difference between death and uther penalties calls for 

Zant v. 

Rre qratuitms admission of the inflamatory phubpph in this case 

UMcCeptab lY  - the reliability of the sentencing proceeding. 

0 

le trial car t  refused aFpellantls prcgosed jury instmct ion identify- 

the particular non-statutory mitigating ciramrstances whidcauldbefansdby 

the jury. R. 937-39, 1079. Appellant believes that this was federal. 

constitutional error. In light of Jackson v. State, 530 So.2d 269, 273 (Fla. 
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1988), cert. denied, - U.S. -, 109 S. Ct. 882, 102 L. Ed.2d 1005 (1989), it 

would be inappropriate to occupy this Court's time by aryuing the issue, but 

appellant raises it (and will brief it further if the Court wishes) in order to 

preserve it for subsequent review if necessary. Cf. Bovd e v. California, No. 

88-6613, Cert. qlranted, - U.S. -, 109 S. Ct. 2447, 104 L. Ed.2d 1002 (1989). 

mllant Vernon Ray cooper respectfully asks this Court to reverse the 

trial courtls sentence of death and remud with instructions to sentence 

appellant to life in prison without the possibility of parole for twenty-five 

years. In the altenaative, the Court should reverse the trial court's sentence 

of death and remand for a new sentencing hearing. 

Respectfully !sl.hnitted, 

New York University 
school of Law 
249 Sullivan Street 
New York, Ny 10012 
(212) 998-6430 

CERTIFICATE OF SERVICE 

1 MEREBY CERTIFY that a copy of the foregoing has been served by mail on 

Carolyn Snurkmski, Esq., Assistant Attorney General, The Capitol, Tallahassee, 

Florida, 32302; and a copy has been mailed to appellant, Vernon Ray Cooper, 

# 042748, Florida State Prison, Post Office Box 747, Starke, Florida, 32091, on 

this 22nd day of January, 1990. 
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