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INTRODUCTION 

The a p p e l l a n t  was the respondent  and t h e  a p p e l l e e  was t h e  

p r o s e c u t i o n ,  State of F l o r i d a ,  i n  t h e  lower c o u r t .  The p a r t i e s  

w i l l  be r e f e r r e d  t o  as they s tood  i n  t h e  lower c o u r t .  The r eco rd  

on appea l  w i l l  be r e f e r r e d  t o  by t h e  l e t t e r  "R". 

t r a n s c r i p t s  w i l l  be r e f e r r e d  t o  by t h e  l e t te r  "T". 

i s  added u n l e s s  o the rw i se  i n d i c a t e d .  The d e c i s i o n  of t h e  D i s t r i c t  

Cou r t ,  Four th  D i s t r i c t  Cour t  of Appeals s h a l l  be r e f e r r e d  t o  by t h e  

l e t t e r  "A" and a t t a c h e d  as an  Appendix t o  t h i s  B r i e f .  

The t r i a l  

A l l  emphasis 
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STATEMENT OF THE CASE 

The d e f e n d a n t ,  Ronald Tucker ,  was charged by i n f o r m a t i o n  i n  

t h e  lower c o u r t  w i t h  t h e  c r imes  o f :  

Armed Kidnapping 

Aggravated Battery 

Aggravated A s s a u l t  

( R .  325) 

The de fendan t  w a s  t r i e d  non- ju ry  ( R .  326) and was a c q u i t t e d  of 

Aggravated A s s a u l t  ( R .  328) and c o n v i c t e d  of  Armed Kidnapping and 

Aggravated Battery ( R .  3 2 9 ) .  

The d e f e n d a n t  was sen tenced  t o  n i n e  ( 9 )  years imprisonment on 

e a c h  c o u n t ,  t h e  s e n t e n c e s  t o  r u n  c o n c u r r e n t l y  ( R .  330-331).  

The d e f e n d a n t / a p p e l l a n t  appea led  h i s  c o n v i c t i o n  t o  t h e  Four th  

D i s t r i c t  Cour t  of Appeals which a f f i r m e d  h i s  c o n v i c t i o n .  

h i s  c o n v i c t i o n ,  t h e  D i s t r i c t  Cour t  c e r t i f i e d  t o  t h i s  Honorable Cour t  

I n  a f f i r m i n g  

t h e  f o l l o w i n g  q u e s t i o n :  

Can a Defendant ,  Represented  By Counsel ,  
O r a l l y  Waive A J u r y  T r i a l ,  I f  A F u l l  
E x p l a n a t i o n  Of The Consequences Is Given 
By The Tr ia l  Judge?  

( A .  I ) .  

T h i s  a p p e a l  f o l l o w s .  
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STATEMENT OF THE FACTS 

With regards  t o  t h e  f a c t s  concerning t h e  ques t ion  which was 

C e r t i f i e d  t o  t h i s  Court ,  t h e  f a c t s  are: 

The ques t ion  as t o  t h e  defendant ' s  waiver of a j u r y  t r i a l  

came before  t h e  t r i a l  c o u r t  on February 2 2 ,  1988. A t  t h a t  t i m e  t h e  

fol lowing proceedings occurred.  

Thereupon, t h e  fol lowing proceedings were had: 

THE COURT: Tucker and Ringeman? 

MR. FLYNN: That i s  where she wants t o  waive j u r y .  A s  long 

as Your Honor makes t h e  Defendant f u l l y  aware p r e c i s e l y  what they 

are waiving. I no te  t h a t  one counsel  i s  r e p r e s e n t i n g  two Defendants 

i n  t h i s  matter. I want t o  have i t  d iscerned  on t h e  record  t h e r e  i s  

no c o n f l i c t .  I w i l l  waive j u r y  assuming t h e r e  i s  a p p r o p r i a t e  

col loquy i n  terms of t h e  Defendants'  r i g h t s .  That they be f u l l y  

p resen ted  t o  them so they are w e l l  aware of what they are g iv ing  

up i n  a j u r y  t r i a l .  I w i l l  have no o b j e c t i o n s .  

MS. BROWN: I have d i scussed  t h i s  w i th  them. Let 's  do i t  

formerly on t h e  record .  

THE COURT: For Tucker o r - -  

MS. BROWN: For both  of them. 

Whether t h e r e  w a s  a ques t ion  of c o n f l i c t  of i n t  rest  o r i g i n  

When I took t h e  ca se  t h i s  was d i scussed  wi th  them and none of us  

f i n d  t h e r e  w i l l  be a c o n f l i c t  of i n t e r e s t .  

THE COURT: Who i s  Ringeman and who i s  Tucker? 

l l y .  

h 
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MS. BROWN: This i s  Tucker ( i n d i c a t i n g )  and t h i s  i s  Ringemen 

( i n d i c a t i n g ) .  What w e  are h e r e  f o r  i s  I have waived j u r y .  That 

means you a l l  would g i v e  up your r i g h t s  t o  have your cases h e a r d  

i n  f r o n t  of s i x  peop le .  What t h a t  also means i s  the S t a t e  At torney 

and t h e  Judge wants  t o  know i f  t h i s  i s  a g r e e a b l e  t o  you tha t  j u s t  

one p e r s o n ,  namely t h e  Judge ,  h e a r s  t h e  e v i d e n c e .  

THE COURT: Mr. Tucker i s  r i g h t  h e r e ?  And Mi-. Ringeman i s  

r i g h t  t h e r e .  

Gentlemen, your c o u n s e l  h a s  e x p l a i n e d  what a n o n- j u r y  t r i a l  

means t o  you; however,  I want t o  make s u r e  t h a t  you f u l l y  u n d e r s t a n d  

that  when you were a r r a i g n e d  i n  t h i s  case you e n t e r e d  a p l e a  of n o t  

g u i l t y  r e q u e s t i n g  a t r i a l  b e f o r e  j u r y .  Tha t  w a s  your r i g h t  a t  t h a t  

time. You cou ld  have had a j u r y  t r i a l .  You c o u l d  have asked your 

a t t o r n e y  t o  come i n  h e r e  and p i c k  s i x  p e o p l e  from t h e  community t o  

h e a r  your case which you would n o t  have  i n  a n o n- j u r y  t r i a l .  

The S t a t e ,  of c o u r s e ,  had a r i g h t  t o  t h e n  make a formal  

d e c i s i o n  i f  you dec ided  you d i d  n o t  want a j u r y  t r i a l ;  t h a t  you were 

a g r e e a b l e  f o r  go ing  t o  a non- ju ry  t r i a l .  

Your l a w y e r  i s  c o r r e c t  i f  t h e  S t a t e  i s  w i l l i n g  t o  l e t  t h e  case 

be t r i e d  b e f o r e  m e  as a Judge w i t h o u t  a j u r y  b e i n g  p r e s e n t  t o  l i s t e n  

t o  t h e  ev idence .  I n  t ha t  case it  w i l l  be  t h e  Judge who w i l l  de te rmine  

any i s s u e s  of  f a c t  i n  t h e  c a s e  as w e l l  as any q u e s t i o n s  of  l a w .  

I want t o  make s u r e  i f  you a g r e e  t o  go ing  non- ju ry  t ha t  you 

do so  v o l u n t a r i l y  and should  t h e r e  be a f i n d i n g  of g u i l t  i n  t h i s  

c a s e  t h a t  e i t h e r  one of  you w i l l  n o t ,  t h e r e a f t e r ,  come i n  h e r e  and 

comment t h a t  i t  w a s  done because  you d i d  n o t  have a j u r y  o r  i f  you 
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had had a j u r y  t h a t  t h e  v e r d i c t  would have been o therwise .  

I t  i s  your p r i v i l e g e ,  i t  i s  your choice .  I w i l l  a sk  you, 

d i r e c t l y ,  M r .  Ringeman, do you wish t o  proceed t o  t r i a l  be fo re  a 

Judge and without  a j u r y ?  Yes o r  no? 

MR. R I N G E M A N :  Yes, s i r .  

THE COURT: To you. 

MR. TUCKER: Yes, s i r .  

THE COURT: Mr. Tucker,  also, t h e  same ques t ion  t o  you. Are 

you w i l l i n g  t o  proceed without  a j u r y ?  

MR. TUCKER: Yes. 

THE COURT:  You are w i l l i n g  t o  l e t  t h e  Judge make t h e  d e c i s i o n  

t o  t h e  ques t ions  of f a c t s  as w e l l  as t h e  i s s u e s  of l a w ?  

MR. R I N G E M A N :  Yes. 

MR. TUCKER: Yes. 

THE COURT: M r .  Flynn, w e  cannot go any f u r t h e r  than  t h a t .  

MR. FLYNN: That being t h e  c a s e ,  t h e  Defendants being f u l l y  

advised of t h e i r  r i g h t s  and f a c t s  t h a t  they a r e  co-defendant on t h i s  

one t r i a l  I see nothing f u r t h e r  t o  admonish them on. The S ta te  w i l l  

accep t  t h e  defense  motion t o  go by way o f  bench t r i a l .  

THE COURT: Off t h e  record .  

(Whereupon, an o f f  t h e  record  d i scuss ion  w a s  h e l d ) .  

THE COURT:  A l l  r i g h t .  A t  t h i s  t i m e  t h e r e f o r e  t h e  Court w i l l  

a l low t h e  motion t o  waive t h e  j u r y  i n  t h e  ca se .  

There does t h a t  b r i n g  i t?  

(SR. 2 - 5 ) .  

This appeal  f o l l o w s .  
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QUESTION PRESENTED - 

Can A Defendant ,  Represented  
By Counsel ,  O r a l l y  Waive A 
J u r y  T r i a l ,  I f  A F u l l  Exp lana t ion  
O f  The Consequences I s  Given By 
The T r i a l  Judge?  
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SUMMARY OF THE ARGUMENT 

The Petitioner's waiver of jury trial was invalid as it 

was neither in writing nor given subsequent to being advised 

as to the consequences of such a waiver. 
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ARG - ilENT 

Can A Defendant ,  Represented  
By Counsel ,  O r a l l y  Waive A 
J u r y  T r i a l ,  I f  A F u l l  E x p l a n a t i o n  
Of The Consequences I s  Given By 
The T r i a l  Judge?  

There i s  no q u e s t i o n  t h a t  i n  t h i s  case a w r i t t e n  wa ive r  of  

j u r y  t r i a l  w a s  n o t  f i l e d .  The q u e s t i o n s  b e f o r e  t h i s  Cour t  concern  

whether  a w r i t t e n  waiver  i s  n e c e s s a r y  and,  i f  a w r i t t e n  waiver  i s  

n o t  n e c e s s a r y ,  what must be c o v e r e d / r e f l e c t e d  i n  a n  o r a l  waiver  

f o r  t h e  o r a l  waiver  t o  be v a l i d .  

There can  be no q u e s t i o n  t h a t  t h e  Righ t  t o  a T r i a l  by J u r y  i s  

one of t h e  most v a l u a b l e  r i g h t s  t h a t  any c r i m i n a l  de fendan t  h a s .  

Rule 3.260,  F . R . C r . P . ,  p r o v i d e s  t h a t :  

A d e f e n d a n t  may i n  w r i t i n g  waive a j u r y  t r i a l  w i t h  t h e  c o n s e n t  

of t h e  s t a t e .  

T h i s  i s  t h e  on ly  p r o v i s i o n  of t h e  F l o r i d a  Rules of  Cr iminal  

Procedure  as t o  t h e  waiver  of a j u r y  t r i a l  and it  r e q u i r e s  such 

waiver  t o  be i n  w r i t i n g .  See ,  Jones  v .  S t a t e ,  452 So 2d 643 ( F l a .  

4 t h  DCA 19841, a t  p. 645. By r e q u i r i n g  t h a t  t h e  waiver  of  t h i s  

valbabh r i g h t  be made i n  w r i t i n g ,  t h e  Rule r e q u i r e s  t h a t  a defendan t  

a t  leas t  c o n s i d e r ,  t o  t h e  e x t e n t  h e  must r e a d  t h e  waiver  and s i g n  

i t ,  as he  s i g n s  away t h a t  r i g h t  ( i f  he  does indeed  r e l i n q u i s h  i t )  

t h e  e x t e n t  of  t h a t  r i g h t  and what he  may be g i v i n g  up. 

canno t  f o r c e  a d e f e n d a n t  t o  g i v e  due c o n s i d e r a t i o n  t o  t h e  r e l i n q u i s h -  

ment of a v a l u a b l e  c o n s t i t u t i o n a l  r i g h t ,  b u t  t h e  requ i rement  of  Rule 

3.260,  F . R . C r . P . ,  t h a t  such  waiver  be i n  w r i t i n g ,  e n s u r e s  t h a t  t h e  

The l a w  
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l a w  and c o u r t s ,  by t h i s  r u l e ,  have done e v e r y t h i n g  w i t h i n  t h e i r  

power t o  focus  t h e  a t t e n t i o n  of a defendan t  (and h o p e f u l l y  h i s  

counse l )  upon the va lue  of a j u r y  t r i a l  and what t h e  de fendan t  

i s  g i v i n g  up by r e l i n q u i s h i n g  t h a t  v a l u a b l e  c o n s t i t u t i o n a l  r i g h t .  

The premise  t h a t  t h e  more v a l u a b l e  something i s ,  such as the 

i n s t a n t  c o n s t i t u t i o n a l  r i g h t ,  t h e  more d i f f i c u l t  i t  should  be t o  

v o l u n t a r i l y  l o s e  i t ,  i s  adequa t e ly  r e f l e c t e d  i n  t h e  c l e a r  p r e c i s e  

requirement  t h a t  such waiver  be i n  w r i t i n g .  That requirement  should  

be upheld .  

Even i f  t h i s  Cour t  should  f i n d  t h a t  Rule 3.260,  F.R. C r . P . ,  be 

somehow i n t e r p r e t e d  t o  i n c l u d e  an o r a l  wa ive r ,  t h e  P e t i t i o n e r  sub-  

m i t s  t h a t  any such wa ive r ,  t o  be v a l i d ,  must be knowingly, i n t e l l i g e n t l y  

and v o l u n t a r i l y  made. See ,  Shu le r  v .  S t a t e ,  463 So 2d 464 ( F l a .  2d 

DCA 1985) ;  Williams v .  S t a t e ,  521 So 2d 268 ( F l a .  2d DCA 1988 ) ;  

Enrique v .  S t a t e ,  408 So 2d 635 ( F l a .  3d DCA 1981) .  The P e t i t i o n e r  

submits  t h a t  u n l e s s  h e ,  o r  any de f endan t ,  i s  informed what are t h e  

consequences of a waiver  of j u r y  t r i a l ,  t h e n  t h a t  c r i m i n a l  de fendan t  

canno t  be s a i d  t o  have knowingly, i n t e l l i g e n t l y  and vo lun ta r i lywaived  

t h a t  c o n s t i t u t i o n a l  r i g h t .  I n  t h e  c a s e  of Enr ique  v .  S t a t e ,  s u p r a ,  

t h e  Cou r t ,  found t h a t  " t h e r e  i s  n o t  the s l i g h t e s t  i n d i c a t i o n  t h a t  

he  w a s  possessed  of any more i n fo rma t ion  r e s p e c t i n g  t h e  meaning 

of j u r y  t r i a l  t h a n  t h a t  provided by t h e  cour t" .  

meager i n fo rma t ion  d i d  n o t ,  f o r  example, t e l l  t h e  de fendan t  t h a t  he  

cou ld  p a r t i c i p a t e  i n  t h e  s e l e c t i o n  of t h e  j u r y  o r  t h a t  any j u r y  

v e r d i c t  must be unanimous. See, Burch v .  Lou i s i ana ,  441 US.130, 99 

S. C t .  1623, 60 L.Ed.2d 96 (1979) .  Without such min ina l  i n fo rma t ion  

t h e  de fendan t  cou ld  n o t  p o s s i b l y  have unders tood  t h e  consequences 

However, t h a t  
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of waiving j u r y  t r i a l ,  and t h a t  waiver  cou ld  n o t  be knowing and 

i n t e l l i g e n t .  

(p .637) .  

I n  t h i s  c a s e ,  the s t a te  a t t o r n e y  h imse l f  w a s  concerned 

about  t h e  v a l i d i t y  of t h e  waiver  s t a t i n g :  

I w i l l  w a i v e  j u r y  assuming t h e e i s  
a p p r o p r i a t e  co l loquy  i n  terms of t h e  
d e f e n d a n t ' s  r i g h t s .  That they  be 
f u l l y  p r e sen t ed  t o  them so they  are 
w e l l  aware of what they  are g i v i n g  
up i n  a j u r y  t r i a l .  

(SR. 2 ) .  

Despi te  t h e  s t a te ' s  f e a r s ,  t h e  on ly  e x p l a n a t i o n  as t o  what 

i s  meant by a j u r y  t r i a l  which was g iven  t o  t h e  de fendan t  was t h e  

s t a t emen t  by t h e  t r i a l  c o u r t  t h a t :  

You cou ld  have had a j u r y  t r i a l .  
You cou ld  have asked your a t t o r n e y  
t o  come i n  h e r e  and p i c k  s i x  peop le  
from t h e  Community t o  h e a r  your 
c a s e  which you would n o t  have i n  a 
non- j u r y  t r i a l .  

(SR. 3 )  

The de fendan t  was n o t  informed,  by anyone, t h a t  he cou ld  

p a r t i c i p a t e  i n  t h e  s e l e c t i o n  of t h e  j u r y  o r  t h a t  any j u r y  v e r d i c t  

must be unanimous. The P e t i t i o n e r  would con tend ,  as d i d  t h e  

Enrique c o u r t ,  t h a t  such minimal i n fo rma t ion  i s  e s s e n t i a l  t o  a 

v a l i d  waiver  o f a  j u r y  t r i a l .  The P e t i t i o n e r  would contend tha t  

when t h e  on ly  i n fo rma t ion  a de fendan t  i s  g iven  i s  t h a t  "your a t t o r n e y  

cou ld  p i c k  s i x  people  from t h e  community" t o  hear h i s / h e r  case, t h e  

waiver  of t h e  Right  t o  T r i a l  by J u r y  canno t  be s a i d  t o  have  been 

knowingly, i n t e l l i g e n t l y  and v o l u n t a r i l y  g iven .  
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