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ARGUMENT 

THE TRIAL COURTS ORDER FOR RETURN OF PROPERTY 

STATS. AND CONVERT A C I V I L  FORFEITURE PROCEEDING 
INTO A TORT CLAIM AGAINST THE STATE. 

CANNOT OVERRIDE THE REQUIREMENTS O F  S768.28 F l a .  

Responden t  and  t h e  F o u r t h  D i s t r i c t  h a v e  shown no  proper 

a u t h o r i t y  f o r  a n  award  o f  " i n c i d e n t a l  damages" a g a i n s t  t h e  

Depar tment  w i t h o u t  t h e  n e c e s s i t y  f o r  c o m p l i a n c e  w i t h  S768.28 F l a .  

S t a t s .  T h e i r  a t t e m p t  t o  j u s t i f y  a n  award a s  a n  i n c i d e n t  o f  t h e  

t r i a l  c o u r t s  i n h e r e n t  a u t h o r i t y  t o  e n f o r c e  i ts own o r d e r s  is 

m i s p l a c e d .  The cases r e l i e d  on  by Responden t  a re  n o t  a p p l i c a b l e  

t o  t h e  f a c t s  o f  t h i s  case.  

The case o f  Dade Coun ty  V. R i c h t e r ' s  J e w e l r y  Company, 223 

S o . 2 d  3 7 5  ( F l a .  2d DCA 1 9 6 9 1 ,  i s  l i m i t e d  t o  t h e  g e n e r a l  

r e c o g n i t i o n  o f  a t r i a l  c o u r t s  j u r i s d i c t i o n  t o  e n t e r  o r d e r s  

n e c e s s a r y  t o  e n f o r c e  i t s  judgemen t .  The Depa r tmen t  d o e s  n o t  

d i s a g r e e  w i t h  t h a t  r u l i n g .  However, u n d e r  t h e  f a c t s  o f  t h i s  

case, Responden t  n e v e r  s o u g h t  e n f o r c e m e n t  o f  t h e  o r d e r  €or  r e t u r n  

of proper ty .  She  c h o s e  i n s t e a d  t o  move f o r  t h e  i m p o s i t i o n  o f  

damages a g a i n s t  t h e  Depa r tmen t  a s  a s u b s t i t u t e  f o r  r e t u r n  o f  t h e  

t r u c k .  She  n e v e r  s o u g h t  t o  compel t h e  r e t u r n  t h r o u g h  a p p r o p r i a t e  

m o t i o n s ,  s a n c t i o n s  o r  f i n e s ,  a l l  of which  were w i t h i n  t h e  

i n h e r e n t  e n f o r c e m e n t  a u t h o r i t y  o f  t h e  t r i a l  c o u r t .  

T h e  D e p a r t m e n t  s u c c e s s f u l l y  t h w a r t e d  t h i s  a t t e m p t  t o  

s u b s t i t u t e  damages  f o r  p o s s e s s i o n  by b r i n g i n g  t h e  Depa r tmen t  o f  

T r a n s p o r t a t i o n  b e f o r e  t h e  C o u r t  a n d  u l t i m a t e l y  a c h i e v i n g  

c o m p l i a n c e  w i t h  t h e  o r d e r  f o r  r e t u r n .  When t h e  O r d e r  f o r  R e t u r n  

w a s  e n t e r e d  i n  J u l y ,  1 9 8 6 ,  t i t l e  and  p o s s e s s i o n  of t h e  t r u c k  had  



p a s s e d  t o  t h e  Depa r tmen t  o f  T r a n s p o r t a t i o n .  I t  is f u n d a m e n t a l  

t h a t  a n  o r d e r  is n o t  b i n d i n g  on  a n  e n t i t y  which  is n o t  a p a r t y  t o  

t h e  a c t i o n ,  HCA H e a l t h  S e r v i c e s  o f  F l o r i d a  I n c .  v .  R a t i c a n ,  475 

S o . 2 d  9 8 1  ( F l a .  3d  DCA 1 9 8 5 ) .  U n t i l  t h e  D e p a r t m e n t  of 

T r a n s p o r t a t i o n  w a s  b r o u g h t  i n t o  t h e  p r o c e e d i n g s  and  d i r e c t e d  t o  

r e t u r n  t h e  t r u c k ,  P e t i t i o n e r  had a l ega l  b a s i s  f o r  n o t  comply ing  

w i t h  t h e  order  f o r  r e t u r n .  

The t r i a l  c o u r t  p rope r ly  r e c o g n i z e d  t h a t  i t  was w i t h o u t  

j u r i s d i c t i o n  t o  award damages ,  i f  a n y  e x i s t ,  w i t h o u t  c o m p l i a n c e  

w i t h  t h e  s t a t u t o r y  c o n d i t i o n s  f o r  s u i t  a g a i n s t  t h e  s t a t e .  A s  

r e c o g n i z e d  by t h i s  C o u r t  i n  Menendez V .  N o r t h  Broward Hospi ta l  

D i s t r i c t ,  537 So.2d 89 ( F l a .  1 9 8 8 ) :  

S u b s e c t i o n  7 6 8 . 2 8 ( 6 )  r e q u i r e s  th ree  t h i n g s  p r i o r  
t o  i n s t i t u t i n g  a n  a c t i o n  a g a i n s t  a s t a t e  
a g e n c y .  F i r s t ,  t h e  c l a i m a n t  mus t  p r e s e n t  t h e  
claim t o  t h e  a g e n c y  i n  w r i t i n g .  Second ,  t h e  
c l a i m a n t  m u s t  p r e s e n t  t h e  c l a i m  t o  t h e  
Depa r tmen t  o f  I n s u r a n c e  i n  w r i t i n g .  T h i r d ,  t h e  
c l a i m  p r o f f e r e d  t o  t h e  D e p a r t m e n t  m u s t  b e  
p r e s e n t e d  w i t h i n  th ree  y e a r s  a f t e r  i t  a c c u r e s  
and  t h e  a g e n c y  o r  t h e  Depa r tmen t  d e n i e s  t h e  
c la im i n  w r i t i n g .  

R e s p o n d e n t s  Mot ion  t o  D e t e r m i n e  Damages and  t h e  F o u r t h  D i s t r i c t ' s  

b e l i e f  t h a t  " i n c i d e n t a l  damages" may b e  r e c o v e r e d  a r e  i n  d i r e c t  

c o n f l i c t  w i t h  t h e  s t a t u t o r y  c o n d i t i o n s  t o  s u i t  a g a i n s t  t h e  

D e p a r t m e n t ,  which c o n d i t i o n s  h a v e  n o t  b e e n  wa ived .  

R e s p o n d e n t s  c i t e  t o  Lowthe r  v .  U n i t e d  S ta tes ,  480 F .  2d 1 0 3 1  

( 1 0 t h  C i r .  1 9 7 3 )  p r o v i d e s  no  s u p p o r t  f o r  t h e i r  p o s i t i o n .  The 

T h i r d  D i s t r i c t  d i s t i n g u i s h e d  t h a t  case i n  Morton v .  G a r d n e r ,  513  

So.2d 725  ( F l a .  3d DCA 1 9 8 7 )  a s  f o l l o w s :  

Thus ,  Lowther  s t a n d s  f o r  t h e  p r o p o s i t i o n  t h a t  
where p r o p e r t y  is found  n o t  t o  b e  c o n t r a b a n d ,  
t h e  owner  is e n t i t l e d  t o  r e t u r n  of t h e  p r o p e r t y  
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o r  t o  i t s  e q u i v a l e n t .  S i n c e  t h e  M o r t o n ' s  
p r o p e r t y  w a s  r e t u r n e d  t o  t h e m ,  L o w t h e r  i s  
i n a p p o s i t e .  (P .729 )  

I t  is e q u a l l y  i n a p p l i c a b l e  h e r e ,  b e c a u s e  t h e  t r u c k  w a s  

r e t u r n e d  t o  Responden t .  

C i t y  of M i a m i  Reach v .  B u l e s ,  479 So.2d 205 ( F l a .  3d DCA) 

h a s  b e e n  d i s t i n g u i s h e d  by t h i s  c o u r t  i n  Whee le r  V. C o r b i n ,  546 

So.2d 723 ( F l a .  1 9 8 9 )  a s  h a v i n g  no  a p p l i c a t i o n  t o  loss  o f  u s e  

claims a p a r t  f r om i ts  p e c u l i a r  f a c t s .  I n  B u l e s ,  l o s s  of u s e  

c o m p e n s a t i o n  was f o u n d  t o  b e  i n  t h e  n a t u r e  o f  s u p e r s e d e a s ,  

p u r s u a n t  t o  t h e  t r i a l  c o u r t s  o r d e r  e n t e r e d  u n d e r  a u t h o r i t y  o f  

F l a .  R .  App. P. 9 . 3 1 0 ( a ) .  C lea r ly ,  t h e  o r d e r  f o r  r e t u r n  i n  t h i s  

case was n o t  b a s e d  o n  a n y  s u p e r s e d e a s  a u t h o r i t y  o f  t h e  t r i a l  

c o u r t .  

R e s p o n d e n t s  r e f e r e n c e  t o  F o r f e i t u r e  of 1978  Green  D a t s u n  

P i c k u p  T ruck  v .  Kruysman, 475 So.2d 1007  ( F l a .  2d DCA 19851 ,  r e v .  

den .  486 So.2d 598 ( F l a  19861 ,  is e q u a l l y  u n a v a i l i n g .  The 

v e h i c l e  owner  w a s  p e r m i t t e d  t o  f i l e  a " s u p p l e m e n t a l  c o u n t e r c l a i m "  

€or  l o s s  of h i s  t r u c k ,  which  had  b e e n  s o l d  t o  pay f o r  a c c r u e d  

s t o r a g e  cos t s .  The Di s t r i c t  C o u r t  h e l d  t h a t  t h e  s t a t e  had  wa ived  

t h e  need  t o  comply w i t h  § 7 6 8 . 2 8 ( 6 )  by n o t  r a i s i n g  t h e  d e f e n s e  

u n t i l  a f t e r  e n t r y  of f i n a l  j udgemen t .  Here, t h e  Depa r tmen t  h a s  

r a i s e d  t h e  R e s p o n d e n t s  l a c k  of c o m p l i a n c e  w i t h  t h e  n o t i c e  and  

s e r v i c e  r e q u i r e m e n t s  i n  a t i m e l y  manner .  S e e  P l a i n t i f f s  Mot ion  

T o  S t r i k e  D e f e n d a n t s  Mot ion  T o  D e t e r m i n e  Damages a n d  Response  

T h e r e t o  ( A- 4 7 ) .  T h e  t r i a l  c o u r t  p r o p e r l y  r e c o g n i z e d  t h a t  

R e s p o n d e n t  c o u l d  s e e k  d a m a g e s  u n d e r  S 7 6 8 . 2 8 ,  s u b j e c t  t o  

c o m p l i a n c e  w i t h  i t s  p r o v i s i o n s .  I t  is t h e  F o u r t h  Dis t r i c t ' s  

f a i l u r e  t o  acknowledge  t h i s  s t a t u t e  t h a t  r e q u i r e s  r e v e r s a l .  
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F i n a l l y ,  Responden t  is  n o t  e n t i t l e d  t o  a t t o r n e y s  f e e s  u n d e r  

S57.111 F l a .  S t a t s .  Such f e e s  a re  n o t  a v a i l a b l e  i n  t h e  a b s e n c e  

of any  showing  t h a t  Responden t  is a " p r e v a i l i n g  sma l l  b u s i n e s s  

p a r t y , "  and  t h e i r  f a i l u r e  t o  make  t i m e l y  a p p l i c a t i o n  f o r  a n y  s u c h  

f e e s .  F u r t h e r m o r e ,  P e t i t i o n e r  had  s u b s t a n t i a l  j u s t i f i c a t i o n  o n  

which  t o  i n i t i a t e  t h i s  f o r f e i t u r e  and  p u r s u e  t h i s  c e r t i f i e d  

q u e s t i o n ,  t h e  p r e s e n c e  of which  p r e c l u d e s  any  s u c h  award.  

CONCLUSION 

The c e r t i f i e d  q u e s t i o n  m u s t  be  answered  i n  t h e  n e g a t i v e  and  

t h e  F o u r t h  D i s t r i c t  o p i n i o n  r e v e r s e d .  The t r i a l  c o u r t s  F i n a l  

O r d e r  Shou ld  b e  a f f i r m e d .  R e s p o n d e n t s  r e q u e s t  €or a t t o r n e y s  fees 

s h o u l d  b e  d e n i e d .  
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