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PRELXNINARY STA- 

William Duane Elledge waa the Defendant and the State of  Florida the 

plaintiff in the Circuit Court of the Seventeenth Judicial Circuit of Florida. 

The following ~ y m b o l ~  w i l l  be used: 

Record on Appeal 

"MS" Transcript of Motion to Suppress, contained in Appellant's 
Motion to Supplement With Attached Documents. 

Transcript of  hearing in Federal district court in support of 
Appellant's petition for habeas corpua, contained in 
Appellant's Motion to Supplement With Attached DOCWentB. 
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STATEMKNT OF THE CASE 

Mr. Elledge w a s  charged by indictment i n  t h e  Nineteenth J u d i c i a l  C i r c u i t  

Court with f i r s t  degree murder and rape of Margaret S t rack on Auguat 24, 1974. 

R 82711. On March 17,  1975, he pled g u i l t y  t o  t h e  charges; t h e  t r i a l  court  took 

h i s  testimony to e s t a b l i s h  a f a c t u a l  b a s i s  for t h e  murder p lea  and accepted it 

a f t e r  finding felony murder w a s  ea tabl i shed.  R 2000-2006. Kr. Elledge w a s  

sentenced t o  death;  t h a t  sentence w a s  vacated on d i r e c t  appeal. El lcdse  v. 

S t a t e ,  346 So.2d 998 (FLa. 1977). After  t h e  Fourth D i s t r i c t  Court of Appeal 

denied a w r i t  of  proh ib i t ion  on Augus t  2 ,  1977, Elledqe v. S t a t e ,  349 So.2d 1240 

(F l a .  4 th  DCA 1977)(memo), Mr. Elledge w a s  reeentenced to death; t h i a  Court 

affirmed. El ledae  v. S t a t e ,  408 So.2d 1021 (Fla. 1982). The Supreme C o u r t  

denied a p e t i t i o n  f o r  w r i t  o f  certiorari.  E l l e d q e  v. Flor ida ,  459 U . S .  981 

(1982). Judge Futch denied a motion t o  vacate  judgment and sentence on March 

10, 1983. This Court aff irmed t h i s  den ia l  and denied w r i t e  of habeas corpus, quo 

warranto and/or habeas eorpu8, and error corm nobis, E l l e d q e  v. Graham, 432 

So.2d 35 (Fla. 1983); p e t i t i o n  f o r  c e r t i o r a r i  wae denied. E l l e d q e  v. Florida,  

464 U.S. 986 (1983). Mr. Elledge f i l e d  for a p e t i t i o n  f o r  habeas corpus with 

t h e  United S t a t e s  District Court, Southern D i s t r i c t  of F lor ida ;  r e l i e f  w a s  

denied. The Eleventh C i r c u i t  Court o f  A p p e a l s  reversed t h i a  d e n i a l  i n  part,  

order ing  Mr. Elledge be resentenced. Elledue v. Duaaer, 823 F.2d 1439 (11th 

C i r . ) ,  modified 833 F.2d 250 (1987). The Supreme c o u r t  denied a state p e t i t i o n  

f o r  certiorari.  Duqqer v. Elledae, 485 U.S. 1014 (1988). 

Mr. Elledge w a s  brought up for resentencing on August 7 ,  1989 a f t e r  t h e  

cour t  heard var ious  p r e t r i a l  motione on December 16,  1988 and A p r i l  13, 1989. 

A j u ry  w a s  s e l ec ted  and evidence presented; t h e  ju ry  recommended death by a 

vote of 8 - 4 on A u g u s t  10. The t r i a l  cour t  denied a motion f o r  a new hearing, 

a pro Be motion f o r  a new hearing, and imposed a . d e a t h  sentence on Auguat 28, 

1989. R 825-6. A w r i t t e n  sentencing order  w a s  f i l e d  a t  t h a t  t ime. R 2685- 

2689. 

STA- OF THE FACTS 

M r .  Elledge suffered  phyaical ,  emotional, and sexual  abuse as a young 
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child. Daniel Elledge, hi5  younger brother by s i x  years, teetified their 

mother, Geneva, severely beat himself and William when they were children. R 

558-560. Their close cousin, Sharon Jenninge, confirmed this abuse. R 679-685. 

Geneva would beat the children almost daily, often using implements such as a 

strap, bat, or skillet. R 559, 681. She did not beat in response to bad 

behavior, but rather whenever she felt like it, striking them in the head and 

body in a frenzy. R 559, 683. Geneva would beat them for long periods, 

kicking the children in the face and body as they lay curled up on the floor. 

She would sometime8 be stopped by their father; otherwise she often continued 

until she tired. R 560, 686. William Elledge was left bruised and bloodied by 

these assaults. R 560, 683. Sharon Jenninge' mother - Geneva.8 sister - 
considered taking William into their household becauee of the beatings, but did 

not, in fear of her sister'a temper. R 687. The abuee had apparent affectn on 

Mr. Elledge: at age 6, he was a meek, quiet, and shy child. R 686-7. 

Geneva never showed William any affection. R 681-2. She once told William 

without apparent reason her husband was not William'e real father. R 569. 

WilLiam was aickly as a baby; hie crying once caused Geneva to try to throw the 

infant out the window of a moving car, only to be stopped by William's father. 

R 685. The father, more affectionate, tried to keep the familytogether. R 566. 

Both parente were alcoholics. R 560-1, 685. They would go to weekend 

drinking parties, leaving Connie, William's older sister and then about 

thirteen, in charge. R 561, 685. Connie regularly had sexual intercouree with 

William before she left the house at age seventeen to marry. R 563. 

Dr. Glenn Caddy, a clinical psychologist holding a doctorate in psychology 

and author of  numerous articlee on the subject, was qualified as an expert. R 

582, 587. He testified about the affects of Mr. Elledge's childhood and other 

problems on his mental/ernotional state in 1974. nr. Caddy conducted a review 

of voluminous material, including Mr. Elledge's psychiatric, medical, military, 

and California Youth Authority records and a transcript o f  h i s  confession. R 

586. He spoke exteneively with Mr. Elledge and two family members. R 586-9. 
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Dr. Caddy opined that Mr. Elledge suffered from pathological intoxication 

and impulse control dieorder as a reeult of his severely abused childhood. His 

early life predestined him €or trouble. R 597. H i e  mother'e abuse devastated 

him; the environment was chaotic. R 593-4. The beatings victimized Mr. 

Elledge who was helplese to resist. R 595-6. The inceet with his Sister, a 

relationship which often tunred violent, caused a sense of inadequacy and 

lifetime problems with sexual issuee. R 598-9. 

William's chaotic, abused homelife caused problem0 in controlling impulses 

beginning at age 3. R 600. He attempted to run away from home at the age of 9. 

He was picked up by a man who raped h i m  and threw him over a bridge, leaving him 

w i t h  a feeling of hopelesenees. R 601. William's impulse control problems 

became full blown in his teen years. When he was about 12, he hit hie eieter 

with a guitar; this level of violence was very unusual for a child of that age. 

His experience left him unable to distinguish between fear and rage and without 

limits on altercatione. R 604. He would be completely overcome with rags. R 604. 

Dr. Caddy alao opined that Mr. Elledge was a life-long alcoholic, first 

beginning drinking at age 9, after he wae raped. "It eeems that right from the 

outset B i l l  Elledge drank as an alcoholic drinkm." R 601. William Elledge used 

alcohol daily in large quantities; he also ueed marijuana and occaeionally 

other drugs in an effort to calm himaelf. He suffered from pathological 

intoxication, causing dramatical emotional escalations when intoxicated. R 602. 

The state preeented four witneeses who teetified about evente surrounding 

Strack's death, but primarily relied an Mr. Elledge'e taped confeeaion of Auguet 

27, 1974. R 392-533. Mr. Elledge cooperated with the police fully in this 

case. Mr. Elledge told the police he came to Florida a week before the 

homicide with his girlfriend, Paula Fein. R 397. The day before Strack'a 

death, around noon, he and Paula had an argument and split up. R 399. UK. 

Elledge went to various bare, and drank all that day and night until they 

closed, once returning to the room he shared with Paula, finding it empty. R 

400. He checked into Room 3 of the Normandy Motel in Hollywood around 6 am, 

sleeping until 2 pm. R 402, 404. A f t e r  waking, William went to a bar and began 

R 602.  

R 513. 
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I' a to drink again. Margaret Strack sat next to him, and he bought her drinks. He 

had 9-10 hard liquor drinks, she 4-5 beers.' Strack wanted to smoke marijuana, 

so they drove her car to his room and did so; they were both intoxicated.2 R 

408-11. Strack then began to sexually tease him by rubbing his genitals and 

rubbing her breasts against him. She came out of the bathroom with her panties 

partially pulled off. R 411-2. When William Elledge began to respond, she 

refused to have sex. R 413-4. He grabbed her by her throat and wrist. Strack 

dug her fingernails into his wrist, making him angry. R 414-6. He began to 

choke her until she agreed to submit. R 416. When he took off his troulera to 

have sex, she said she would call the police and began to scream. R 417-8. 

William Elledge became enraged and choked off her scream: "I was totally out 

o f  control." R 419. He remembers her thrashing about, clawing for air, and 

putting hie penie in her. R 418 He also threw her to the floor. R 419. 

However, hie mind was largely disconnected at thie point: "I was totally 

blank." R 419. He could not remember a11 that happened; he next noticed she 

was dead.3 R 420. Mr. Elledge triad to clean up; he waited until night to 

diepone of the body, taking it to a parking lot in Strack's car.4 R 421-6. He 

Janet Pocis, the bartender, testified Stack sat by William Elledge after 
he arrived, R 358; Pocie served Strack 2 drinke and William Elledge 3. R 358-9. 
The pair left around 3 pm, and were friendly with each other; they appeared 
sober. R 359, 366. 

Dr. Abdullah Fatteh, who performed Strack'e autopsy, testified a report 
showed Strack's blood alcohol level wae .O6%, equal to 2 to 3 beers or one Ounce 
hard liquor drinks. R 460. The reading would be coneiatent with Strack drinking 
more shortly before her death. R 465-6. This blood test showed no other drugs; 
none would not appear if taken more than 24 hours before and marijuana was not 
detectable at all in 1974. R 467-8. The court struck, on the state's motion, his 
testimony the body had 15 needle marks on the elbow and two on the hand. R 466. 

Dr. Abdullah Fatteh testified he performed an autopsy on Margaret Strack. 
R 454. She died of strangulation. R 455. He teetified that various bruises on 
the body occurred before death, but that some on the right forearm and left knee 
occurred after death. Sperm was found in Strack's vagina. R 458. 

Officer Perone of the Dania Police testified he was called to a parking 
lot the next: day around 7:30 pm and found Strack's body. Her blouse was pulled 
up, and her underwear down; her legs were tied with an electrical cord. R 350- 
1. He identified five photoa of the corpse at the scene and autopsy which were 
admitted. R 352. 
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5 tried to hide Strack's posseasions in the room. 

Dr. Caddy teetified about Mr. Elledge'e mental etate at the time of this 

offense. Mr, Elledge was incapable of controlling hie actions, acting under 

extreme duress and extreme mental/emotional disturbance. R 607, 613. Mr. 

Elledge was intoxicated from alcohol and marijuana; his pathological intoxica- 

tion contributed to the offense. R 606-8. He had just broken up with his 

girlfriend and faced very provocative sexual teasing followed by a refusal to 

have sex. These circumstances caused him to completely lose control, as he told 

the police. R 605. Hie feelings of  sexual inadequacy, arising from hia early 

experiences as a victim of abuse, rape, and incest, came to the fore. R 611-2. 

His impulse control dieorder, a result of his helplees victimization as a young 

child, made him become enraged and try to overcontrol the situation. R 612-3. 

The state preaented no witnesaes with opinions contrary to Dr. Caddy. Dr. 

Caddy admitted to not interviewing Katherine Neleon, the widow of another homi- 

cide victim, and not calling several others who knew Mr. Elledge then. R 637, 

641, 644, 667. The state brought out hsareay opinions o f  various mental health 

profeesionals appearing in documents Dr. caddy reviewed that Mr. Elledge had 

anti-eocial pereonality disorder. R 651, 652, 654, 661, 663. Dr. Caddy 

explained in reaponie to the state's questione what this disorder is. R 657, 

661, 663. D r .  Caddy disagreed with these diagnosee and questioned their 

reliability. R 659-660. Although Mr. Elledge remembered some details of the 

incident after he became enraged, that wae coneistent with Caddy's diagnosist 

he suffered from lack of cont ro l ,  not amnesia. R 635. 

The state also introduced evidence of other crimes committed by Mr. 

Elledge, playing another confession. R 472-505. Later the evening o f  August 24, 

1974, Mr. Elledge was drinking at a bar with another; he became drunk and 

wrecked the car. R 476. He entered a Pantry Pride, thinking it empty, through 

a vent in the building. R 478. He ran into and subdued Edward Gaffney who had 

tried to hit him with a mop. However, he then shot Gaffney twice, killing him, 

Officer Devin of the Hollywood Police testified he found some belongings 
of Margaret strack in this room on August 26, 1974. R 369. 
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when Gaffney raised up and Mr. Elledge feared an attack. R 4 ledge 

rummaged the store, looking for money. R 479-90. Officer Devin testified the 

store had been damaged, Gaffney's pockets were empty, and a coin box was broken 

open. He also identified photographe of Gaffney's corpse at the Store 

and autopsy. R 378. Dr. Fatteh testified he performed an autopsy on Gaffney. 

Fatteh confirmed he had been killed by two shots to the chest and described the 

damage these rounds did to Gaffney's internal organs. The state entered two 

photos of Gaffney'B eorpee at autopsy during his testimony. R 462-3. Mr. Elledge 

left the Pantry Pride, returned to the Normandy and then took a bus to 

Jacksonville. R 499-500. H i s  judgment and life sentence €or the murder of 

Gaffney were put in evidence. R 540. 

R 373-4. 

The etate presented evidence of the murder of Paul Nelson in Jacksonville 

Beach. Mre. Nelson testified Mr. Elledge came to the motel she kept with her 

husband in the late evening hours one night in Auguet, 1974. R 523. He 

threatened them with a gun and tied them up, demanding money. R 523. He then 

discovered their grandson, David McBride trying to load a rifle, disarmed him, 

and tied him up. R 528, 535. A 0  Mr. Elledge searched for money in the office, 

Paul Nelson freed himself and went into the hall from their bedroom with an 

unloaded gun in his hand. R 530. Mr. Elledge ehot him to death and then ehot 

twice into the darkened bedroom. R 530. The court denied a motion for a 

mistrial baaed on Mrs. Nelson'8 display of emotion. R 5 5 0 ,  The state introduced 

a judgment and life eentence for the murder of Paul Nelson only. R 540. 

Mr. Elledge introduced evidence of his adjustment to prison. Two prison 

officers, Kuck and Blye, testified. Officer Kuck, in charge of a wing at Florida 

State Prison, has been employed there for over 7 years; previously he was an 

Army drill instructor. R 543. Hie experience gives him insight into who will 

cause trouble. R 544. He haa known Mr. Elledge well for the last few years. 

He has been a good prieoner who neither caueed difficultiee nor been any danger 

to guarda or inmatea. R 544-5. When shown documents, alleged dieciplinary 

recorda, he stated they did not change his opinion; they are often given far 

minor infractions. R 551-2. The parties later stipulated Mr. Elledge had 17 
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d i s c i p l i n a r y  reports, none involving violence,  and a l l  but  3 w r i t t e n  before 

1983. R 699. Of f i ce r  Blye, a ve tern  corrections o f f i c e r  of 13 years,  had known 

Mr. Elledge f o r  10. R 554.  Mr. Elledge had never threa tened anyone, been 

involved i n  f i g h t s ,  or been t roub le  t o  t h e  o f f i c e r .  R 556. 

D r .  Caddy t e e t i f i e d  Mr. Elledge's  pathology had decreased profoundly i n  

prison.  R 614-5. H e  had recen t ly  given him psychological tests and spoken 

extens ively  with him. R 625-6. H i s  abs tent ion  from alcohol ,  mental t reatment 

in pr ison,  and r e f l e c t i o n  has changed h ie  behaviors. R 614-5. He has developed 

real f r i endsh ips  on death r o w  and functioned w e l l  i n  priaon. R 615-8. I n  D r .  

Caddy's opinion, Mr. Elledge's ac t ions  i n  confessing t o  and cooperating with t h e  

po l i ce  and h i s  s tatements then and later show he is s i n c e r e l y  remorseful for  h i s  

crime. R 618-9. The state ee tabl ished t h a t  no remorse w a s  shown by Mr. Elledge 

u n t i l  a f t e r  h i s  arrest. R 620, 639-640. 

S- OF THE A R G m  

The f a i r n e s e  of t h e  proceedings below w e r e  marred by a v a r i e t y  of s e r i o u s  

ev iden t i a ry  errors. Even 80,  Mr. Elledge presented uncontradicted evidence of  

numerous mi t iga t ing  fac to r s .  I n  b r i e f ,  a reaeonable quantum of evidence, 

uncontradicted by any competent evidence, establiahed t h a t  Mr. Elledge faced 

severe, prolonged physica l  abuBe by his mather as a ch i ld .  Both pa ren t s  w e r e  

alcoholics and sometimes l e f t  t h e  ch i ld ren  f o r  weekends while they went 

drinking. Mr. Elledge suffered  Bevefe, acute  emotional traumas as w e l l .  He w a s  

raped a t  age 9 by an older man as he t r i e d  t o  run from home. He and h i s  o lde r  

sister engaged i n  r egu la r  sexual in tercourse  a t  a young age. Mr. Elledge began 

drinking a t  age 9 and is a l i fe- long a lcohol ic .  The crime occurred because Mr. 

Elledge faced provocative sexual behavior t h e  day a f t e r  he split up with h i s  

g i r l f r i e n d  and w a s  in toxica ted .  He had been vict imized by physica l  and sexual  

abuse as a ch i ld .  A t  t h e  time, he suffered  from pathologica l  in tox ica t ion  and 

impulse control  d isorder .  These f a c t o r s  e s t ab l i ahed  he ac ted  under extreme 

mental or emotional disturbance,  duraaa, and without t h e  capaci ty  to conform h i s  

conduct t o  t h e  l a w ' s  requirements .  H e  cooperated with police, confessed, and 

pled g u i l t y .  H e  has s ince  adjusted w e l l  t o  p r i son  and recen t ly  shown pereonal 
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growth. All of these mitigating factors must be found as a matter of law. 

The trial court improperly admitted a variety of evidence. First, the 

court allowed the state to bring out the hearsay opinions about Mr. Elledge's 

mental/emotional state of several doctors during the cross exam of a defense 

witness. None of these declarants testified; the state presented no live witness 

to contradict defenee testimony about Mr. Elledge's state of mind when he killed 

Margaret Strack. Using these hearsay opinions violated Florida law and several 

constitutional protections, especially the right to confront adveree witnesses. 

Next, the court allowed the prosecutor to uae voluminous, irrelevant, and 

inflamatory evidence, supposedly to establish prior violent feloniea by Kr. 

Elledge. The emotional testimony of the widow of a collateral crime victim who 

constantly referred to her familial relation w i t h  the  deceaeed and photos of the 

corpse of another collateral crime victim put irrelevant, inflamatory evidence 

before the jury. Alternately, Mr. Elledge had confessed and pled guilty to 

these crimee; the volume of evidence made them a feature of the trial. Also, 

use o f  these detailn of the prior violent felonies violated double jeopardy. 

A hearsay opinion about the deceaeed's blood alcohol level was introduced, 

denying Mr. Elledge the opportunityto cr084 examine the teet-giver and opinion- 

maker. Evidence suggesting &. Elledge attempted two murders were put before 
the jury; no convictions were obtained for theee crimes making such evidence 

non-statutory aggravation, The court allowed the jury to hear Mr. Elledge ueed 

an alias, Billy the K i d ,  suggesting he identified with outlaws and regularly 

engaged in crime. The jury heard evidence that Margaret Strack was a college 

student; such victim impact evidence was not relevant and served to inflame the 

jury. The court allowed the prosecutor to bring out evidence Mr. Elledge had two 

prior sentencing hearings, both oecuring many yeara before. This evidence alao 

inflamed the jury against Mr. Elledge. Finally, Mr. Elledge'g confeseions were 

uaed against him although they were obtained against his will and contrary to 

Miranda's requirements. 

The court excluded evidence improperly. A prison officer was not allowed 

to testify Kr. Elledge would do well in the future in prison, directly contrary 
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to controlling Supreme Court precedent. A jury member expressed concern On this 

issue. The court did not allow Mr. Elledge's brother to explain why he wae able 

to adjuat socially despite suffering similar child abuse. This prevented Mr. 

Elledge from presenting his side of the case, in light of the state'e evidence 

and argument the child abuse inflicted on Mr. Elledge did not affect hie later 

behavior. The court struck evidence the victim ueed hard drugs, judicially 

declaring she had no drugs in her syetem, so the evidence was not relevant. 

This harmed Mr. Elledge'e defense to the heinous, atrocious, or cruel ag- 

gravator. It violated his right to croee the state witness who said no eign of 

drugs appeared in the victim'8 blood stream, knowing she had needle marka on her 

body. 

The court committed per ae reversible error by not holding a Richardeon 

inquiry when defense objected to the use of an unrevealed stack of 40 pages 

during the croae of a priaon officer, allegedly containing prieon disciplinary 

reports of Mr. Elledge. The trial court wrongly decided the state had no duty 

to anticipate use of thie rebuttal evidence. Alao, the prosecutor informed the 

jury that the taped etatement of ~ r .  Elledge to the police contained edits made 

at defense counsel's request. The jury muat have realized the references were 

to other crimee; thie comment requires a mistrial. 

The court did not allow the defense to voir dire in a meaningful way. 

Defense was prevented from inquiry on the jurora' religious affiliation0 and 

ability to apply the law on mitigating cirucmatances. Religious beliefs play 

a major role in how juror8 view the death penalty. Refusing to allow questions 

prevents intelligent cauaa and peremptory challenges, needed to insure the jury 

is impartial. Refusing to ask jurors if they can apply the law on mitigators 

directly prevents intelligent challenges. Also, amazingly, the court directly 

instructed the jurors not to answer couneeIe' questions; no truth was spoken 

in this voir dire after this instruction. This error was fundamental. The 

court refused to sequester the jurora from one another in voir dire. Many 

prejudicial comments were made, including an emotional statement eupporting the 

families of homicide victims and several comments decrying the lengthy appeals 
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i n  death  cases. 

requ i res  t h i s  Court reverse.  

The r e f u s a l  t o  p r o t e c t  t h e  j u r y  from such p r e j u d i c i a l  comments 

The ju ry  i n s t r u c t i o n s  contained e r r o r .  The cour t  refused to tell t h e  

j u r o r s ,  as requeeted, what nonstatutory mi t iga t ion  they must  consider ,  i f  

proven. The prosecutor  e x p l i c i t l y  inv i t ed  them t o  apply t h e i r  own opiniona, not 

t h e  law, on what c o n s t i t u t e s  mi t i ga t ion .  The r e f u s a l  to i n s t r u c t  on non- 

e t a t u t o r y  mi t iga to r s  was error. The j u r o r s  w e r e  t o l d  by t h e  c o u r t  and 

proeeeutor Margaret S t rack ' s  rape could e s t a b l i s h  both t h e  felony (rape) and 

p r i o r  v i o l e n t  felony aggravators. The r e f u s a l  of t h e  defense.8 requested a n t i -  

doubling i n s t r u c t i o n  w a s  e r r o r .  The j u r o r s  w e r e  repeatedly told, contrary  t o  

t h e  Eighth Amendment, they  had l i t t l e  r e s p o n s i b i l i t y  €or sentence, an incor rec t  

role descr ip t ion .  

The eentencing order  conta ins  numerous se r ious  errors. The t r i a l  cour t  

copied an o ld  order  and never e x p l i c i t l y  r e j e c t e d  a large number of proposed 

mi t iga t ing  circumstances. This amounts t o  a f a i l u r e  t o  e x e r c i s e  reasoned 

judgment i n  f a c t u a l  f indings ,  r equ i r ing  a l i f e  sentence be imposed. A t  t h e  

least, a resentencing is required.  The order  confuses ae to what mi t iga tes  and 

aggravates. The cour t  reliee 

on nonrecord information or prior proceeding8 i n  parts of t h e  order, contrary  

t o  M r .  E l ledge ' s  r i g h t  t o  confront  witnesses. I n s u f f i c i e n t  evidence backs t h e  

c o u r t ' s  f inding t h e  crime w a s  committed with t h e  purpoae t o  avoid arrest. Mr. 

Elledge c l e a r l y  w a s  motivated to make St rack submit  t o  a rape  and angered by her 

reaietance, no t  motivated to prevent an arreet i n  t h e  k i l l i n g .  The Court 

e x p l i c i t l y  considered the disposal  of St rack ' s  body i n  f ind ing  t h e  crime 

heinous, a t roc ious ,  o r  c r u e l  (HAC), cont rary  t o  we l l- se t t l ed  l a w .  Aleo, HAC 

r equ i res  a pe rpe t ra to r  cooly meaning for t h e  v ic t im t o  auf fe r  ext raordinary  

pain. Mr. Elledge's  enraged reaction, a r e s u l t  of h i e  extreme mental/ emotional 

disturbances does not qua l i fy .  F ina l ly ,  t h e  cour t  e r red  i n  aggravating a felony 

murder by t h e  felony aggravator.  Such a reading of t h e  e t a t u t e  does no t  

c o n s t i t u t i o n a l l y  narrow t h e  class of death- el ig ib le  or guide t h e  sentancer. The 

death penalty s t a t u t e  is unconst i tu t ional  f o r  t h i s  reason and a v a r i e t y  of 

A j u d i c i a l  resentencing a t  t h e  least i ~ l  required.  
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others. 

The trial court erred by refusing cocounsel upon request, especially when 

defense counsel had never tried a capital case before. The court erred by 

denying Mr. Elledge's motion to withdraw his plea, based on ineffective COunflel, 

inadequate plea colloquy, and failure to investigate an insanity defense 

resulting from inadequate mental health evaluations. 

Death is disproportionate fo r  M r .  Elledge's crime which resulted from 

extreme mental/emotional disturbance. This disturbance took control because Of 

Mr. ELledge'a severely abused childhood, life-long alcoholism, intoxication and 

circumstances surrounding the offense. He acted without substantial capacity 

to conform his conduct to the law's requirements. After the crime, he 

cooperated with police, confeesed, pled guilty, and has adjusted to prison. 

Comparison with other caBes reduced to life show they have similar mental 

mitigation and more aggravation, yet they received Life. Mr. Elledge deserves 

the same. 

ARGmlmT 

THE TRIAL JUDGE FAILED To FIND PRoposED MITIGATING CIRCUMSTANCES 
WHICH MUST BE PYluND AS A MATTER OF LAW SINCE A RBASOMAELE QUAWKYX 
OF FVIDEWCE, UN~MTRADIC!l!EJl BY M Y  COMPETENT EVIDENCE, SUPWIETS 
mxu. 

Dsfenee aubmitted two sentencing memoranda setting out 14 valid mitigating 

circumetancee.6 R 2685-9, 2719-28. O f  theae, the court ' 6  sentencing order was 

silent but for one, although noting the court "considered" teetimony of five 

defense witnesses, stating they established no mitigation. R 2688. The 

POINT I 

' Counsel argued the court should find Mr. Elledget 
(1) was the victim of prolonged and extreme child abuse, prknarily inflicted by 
his alcoholic mother, R 2693, 2722; (2 )  was a Life-long alcoholic, first 
beginning drinking when he was but 9 yeare old, R 2722, 2693; (3 )  was homosaxual- 
ly raped at age 9 while trying to run from home, R 2725, 2695; (4 )  had sex with 
his older sister at a young age, R 2695, 2725; ( 5 )  commited the crime while under 
the influence of alcohol, R 2693, 2722; (6)  committed it while under the 
influence of marijuana, R 2693, 2723; ( 7 )  committed it while under an extreme 
mental or emotional disturbance, R 2719, 2691; (8) acted under extreme duress 
in committing it, R 2721, 2692; (9 )  was unable to conform his conduct to the 
requirements of the law in committing the crime, R 2721, 2692; (10) cooperated 
with the authorities in this case; (11) admitted his guilt to the homicides; (12) 
is remorseful for his crimes, R 2726, 2695; (13) will spend the rest of his life 
in priaon, R 2725, 2695; (14) and, has adjusted to life in prison, with no 
violence in the fourteen years since being incarcerated. R 2694, 2724. 



mit iga to r s  should have been found a s  a matter of l a w :  

14  f o r  purposes o f  appeal and remand f o r  resentencing. 

t h i s  Court must ind a l l  

Findings of f a c t  i n  support of mi t iga t ion  w i l l  n a t  be reapected i f  not  

supported by e u f f i c i e n t ,  competent evidence. See Brown v. Wainwriaht, 392 S0.M 

1327, 1331 (F l a .  1981); Campbell v. State, 571 So.2d 415, 420 (Fla.1990); 

N i b e r t  v. state, 574 So.2d 1059, 1062 (Fla.1990). The r u l e  is: 

[Wlhen a reasonable quantum of competent, uncontroverted evidence 
of a mit iga t ing  circumstance is presented, t h e  t r i a l  c o u r t  must f i n d  
t h e  mi t iga t ing  circumstance has been proved. A t r i a l  cour t  may 
reject a defendant 's  claim t h a t  a mi t iga t ing  circumstance has been 
proved, however, provided t h a t  t h e  record con ta ins  'competent, 
s u b s t a n t i a l  evidence t o  support t h e  t r i a l  c o u r t ' s  rejection o f  t h e s e  
circumstances. '  

N i b e r t ,  574 So.2d a t  1062, quotinq Kiqht v. State, 512 So.2d 922, 923 (Fla.  

1987); flee C a m p b e l l ,  571 So.2d at 419-20; Huckaby v. S t a t e ,  343 So.2d 29 (F la .  

1977); see also Brannan v. S t a t e ,  94 Fla. 656 ,  114 So. 429, 430-1 (1927) ( l ega l  

e f f e c t  of Uncontradicted evidence genera l ly ) ;  Hardwick v. S t a t e ,  521 S0.2d 

1071, 1076 (Fla .  1 9 8 8 ) ( c i t i n g  Brannan i n  c a p i t a l  sentencing proceeding). This 

Court w i l l  find mit iga to r s  on appeal i f  e u f f i c i e n t ,  uncontradicted evidence 

e x i s t s .  Ses Huckabv, aupra; Camobell, supra; Nibert,  supra. Such independent 

review of t h e  record must be made to provide meaningful a p p e l l a t e  review. 

Parker v. Duaqer, 111 S . C t .  731 (1991)(Eighth Amendment requi ree  it). 

Mr. Elledge ' s  childhood v a l i d l y  mitigatea h i s  sentence. An abused or 

deprived childhood is a well-recognized mi t iga tor .  See Campbell, 571 So.2d a t  

419 n.4; Eddinas V. Oklahoma, 455 U.S. 104, 115 (1982); Holsworth V. State, 

522 So.2d 348, 354 (FLa. 1988) ( c i t i n g  cases ) .  Abuse l inked t o  an emotional 

diaturbance manifested i n  t h e  commission of t h e  homicide m i t i g a t e s  s trongly.  

Eddinqs, supra; Holaworth, supra. I n  Campbell, t h i s  Court reduced t h e  sentence 

because Campbell had been subjec t  t o  such severe beat ings  aa a c h i l d ,  t h a t  he 

waa declared a dependent. Acuter severe,  childhood traumas mi t iga te  a c a p i t a l  

sentence. See Roqera v. State, 511 So.2d 526, 535 (F l a .  1987). Lifelong alcohol  

abuse, p a r t i c u l a r l y  when l inked to i n a b i l i t y  to con t ro l  behavior and drinking 

during t h e  of fense ,  mi t iga tes  s trongly.  See N i b e r t ,  574 so.2d a t  1063; Sonqer 

v. S t a t e ,  544 so.2d 1010, 1011 ( F l a .  1989). 
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Uncontradicted evidence shows child abuae, life-long alcoholism, and other 

childhood traumas ruined Mr. Elledge. He regularly suffered severe, prolonged, 

unprovoked beatings by his alcoholic mother. Both parents were alcoholics who 

eometimes left the children for weekend drinking parties. They left Connie, 

William's older sister, then 13, in charge. She and William regularly had sex 

while in their teens. Mr. Elledge'e mother never showed him affection, and once 

tried to throw him, then an infant, from the window of a moving car. 7 

Dr. Glenn Caddy, a clinical psychologist, testified his childhood 

devastated Mr. Elledge's mental/emotional state. Caddy confirmed that Geneva 

Elledge was an abusive alcoholic and the father a paaaive alcoholic. R 593-4. 

Mr. Elledge's early life predestined him for later trouble. The mother's abuse 

devastated him. Hie sexual relationship with hie older sietsr left him with a 

aense of sexual inadequacy and a miadeveloped sense of sexually appropriate 

behavior. R 599. This relationship also often flared into violence. R 599. 

William had difficulties controlling his behavior from the age of 3. R 600. 

When 9, William tried to run away from home. An alder man picked him up, raped 

him, and threw him over a bridge. R 601. As a result, William turned to alcohol 

and began at age 9 his life-long abuse of that substance. R 601. He alao 

abused other aubstancee, trying to calm himself. R 601. When 12 or 13, he hit 

Connie with a guitar, an unusual level of violence for that age. R 600. The 

rage reaction came to full force in his teen years; William would react with 

rage in aituations usually evoking fear. He tried to overcontrol situatione, a 

reac-tion to his helpless victimization as a younger child. R 603-4. 

The state offered no competent evidence contradicting the testimony of 

Daniel Elledge, Sharon Jennings, and Glenn Caddy about Mr. Elledge's childhood.' 

The proeecutor pointed out Caddy had not spoken with all of Mr. Elledge's family 

and the witnesses to his crime. The state neither introduced any rebuttal 

evidence nor questioned Daniel Elledge's direct teetimony that Connie and 

The Statement of the Facts detaile the evidence with record citations €or 
the facte outlined in thie Point. 

Dr. Caddy's conclusions on the effect of the childhood on Mr. Elledge's 
mental/emotional state are discussed below. 
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William had a sexual relationship.g The prosecutor did bring out that William 

was still affectionate to his father who tried to keep the family together. R 

566. The uncontradicted evidence compele this Court find as a matter of law 

that Mr. Elledge suffered severe child abuse, homosexual rape by a Stranger, a 

sexual relationship with his older sister, and life-long alcoholism. 

The circumstances of being under the influence of alcohol, marijuana, and 

extreme mental or emotional dieturbance, acting under extreme durese, and not 

having the ability to conform one's conduct to the law's requirements all 

mitigate a capital felony. Being under the influence of intoxicants mitigates 

a capital sentence. See Smith v. State, 492 So.2d 1063, 1067 (Fla. 1986) 

(defendant under influence of marijuana); ROBB v. State, 474 So.2d 1170, 1174 

(Fla. 1985)(defendant alcoholic and evidence ehowed he wae drinking on night of 

murder); Maaterson v. State, 516 so.2d 2 5 6 ,  258 (Fla. 1987)(defendant took 

substantial amounts of drugs and alcohol). statute establishes the mental/- 

emotional mitigatore. SS921.141(6)(bI d, f), Fla.Stat. (1989). 

A reasonable quantum o f  evidence establishes these mitigators. Primarily, 

both parties relied upon Mr. Elledge'a confession to the police to establish the 

circumatances of  Strack's death. R 392-433. In short, Mr. Elledge said he had 

broken up with his girlfriend the day before meeting Margaret Strack in a bar. 

After he and Strack had some drinks, Strack suggested they smoke marijuana; 

they drove to his room and did SO. Both were intoxicated. Strack eexually 

teased Mr. Elledge and then refused to have sex. The confeseion ahowe Mr. 

Elledge lost control of his actions when he became enraged: "1 really can't say 

whether I did or didn't becauee I was totally out of control," R 419; "I can't 

recall if I wae or not. I was totally blank and it was hard for me (inaudible) 

choking her," R 419; "Q. Is it possible you struck her and not remembered? 

A. It's very possible." R 420. Mr. Elledge is clear on the details until he 

started choking Strack and remembers throwing her to the floor, but the next 

The proaecutor did claim Dr. Caddy had stated at deposition that Mr. 
Elledge did not have Hex with hie sister. Since Caddy reaponded he either had 
not said so or misunderstood at the deposition, R 630, and the state never 
introduced the statement, no competent evidence contradicts this testimony 
either. 
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t h i n g  he noticed as he choked her  was t h a t  she w a s  dead." R 420. 

The murder r eeu l t ed  from Mr. Elledge's mental d isorders .  D r .  Caddy 

t e s t i f i e d  Mr. Elledge's  l i fe- long abuse of alcohol  l e f t  him prone t o  dramatic 

e s c a l a t i o n s  when drinking,  a condit ion c a l l e d  pathologica l  in toxica t ion .  R 602, 

608. M r .  El ledge 's  t r auma t i c  childhood l e f t  him with impulse c o n t r o l  d isorder  

beginning a t  age 3. R 600. As a r e a u l t  of h i s  c h i l d  abuse and trauma, he w a s  

unable t o  d i s t i n g u i s h  between fear and rage and would attempt to overcontrol  

every s i t u a t i o n .  R 603-4. Rage would t a k e  c o n t r o l  of h i s  ac t ions .  R 604. Dr. 

Caddy opined Mr. Elledge w a s  unable t o  con t ro l  himself when he k i l l e d  Margaret 

Strack.  H e  w a s  disasso-ciated from h i s  ac t ions ,  induced p a r t l y  by t h e  extreme 

stress of t h e  s i t u a t i o n ,  p a r t l y  by use  of alcohol. and marijuana. R 605-7. Kr. 

Elledge's  marriage had failed, and he had j u s t  broken up  with h i s  g i r l f r i e n d .  

Strack's sexual  t e a s i n g  and r e f u s a l  t o  have sex along with t h e s e  f r e s h  emotional 

wounds t r i g g e r e d  t h e  f e e l i n g s  of inadequacy and reject ion t h a t  M r .  Elledge 

harbored from h i s  hor r id  childhood sexual experiences o f  rape and inceet .  R 

611-2. A l m o s t  immediately, h i s  pathological  in tox ica t ion  and impulse control 

disorder took control. R 612. H e  ac ted  under extreme mental disturbance,  R 613, 

incapable of conforming h i e  conduct t o  t h e  l a w ' s  requirements. R 607. 

The state attempted t o  r e f u t e  t h e s e  f a c t e ,  but  introduced no competent 

evidence l e g a l l y  s u f f i c i e n t  t o  reject t h e s e  mi t iga tors .  The state suggested Mr. 

Elledge overs t a t ed  t h e  number of dr inks  he had, but  never cont radic ted  evidence 

he drank alcohol  and used marijuana." The opinion Mr. Elledge w a s  a l i fe- long 

a lcoho l i c  w a s  undieputed: h i s  confessions showed he drank constant ly .  R 400-6, 

476. The proaeeutor attempted to impeach D r .  Caddy'e testimony t h a t  Mr. Elledge 

euffered from impulse con t ro l  and pathologica l  in tox ica t ion ,  point ing  t o  p a r t s  

of t h e  confession which showed memory of ds ta i l f l .  D r .  Caddy explained Mr. 

lo In  accepting h i s  p lea  of g u i l t  t o  t h i s  crime, t h e  cour t  took Mr. 
Elledge's  testimony t o  t h e  same e f f e c t  and found only a f a c t u a l  bash f o r  felony 
murder, not premeditation. R 2003-5. 

'I Janet  Pocie served M r .  Elledge and St rack and t e a t i f i e d  she had 2 beers 
and he 3 mixed dr inks .  Both appeared sober t o  her.  R 359-60. Fa t t eh  t e s t i f i e d  
Strack'a  blood a lcohol  l e v e l  w a s  .06%; although t h e  blood screen ehowed no o the r  
drugs, R 460, marijuana could not be de tec ted  i n  1974. R 468. 
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Elledge's haziness aroae from his inability to control his acts and his 

distancing from them, not from an amnesic incident. R 635. The proeecutor 

questioned Caddy's choices of whom to interview. R 642. Primarily, however, the 

prosecutor used cross to bring out numerous hearsay opinions by psychiatrists 

whose records Dr. Caddy had examined that, in essence, Mr. Elledge had Anti- 

Social-Personality-Disorder. R 650-664. As explained in Point If, this hearsay 

was inadmissible. Even if admissible, it would not be competent proof of the 

matters asserted: the purported experts were neither qualified nor subject to 

cros0-exam. See Bryan v. John Bean Division of FMC Corn., 566 F.2d 541, 546-7 

(5th Cir. 1978); United States v. Affleek, 776 F.2d 1451, 1457 (10th Cir. 

1985)(heareay admissible, but not aB substantive evidence). The etate 

introduced no live witness, expert or  otherwiae to contradict Dr. Caddy's 

opinions the statutory mental mitigators applied. This Court must find, a0 a 

matter of law, that Mr. Elledge was under the influence of alcohol and marijuana 

and met the statutory mental mitigating criteria. l2 

Mr. Elledge's cooperation with the police, confession and plea of guilt, 

and remorse for his crimes, together with the fact he will spend h i s  remaining 

life in prieon to which he has made a good adjustment all mitigate a capital 

sentence. Remorse and good adjustment to prieon are well-recognized mitigating 

circumatancee. See Campbell, 574 so.2d at 1063 n.4; Valle v. State, 502 So.2d 

1225, 1226 (Fla. 1987). Cooperation with police, confessing, and pleading 

gu i l t y  also mitigate a capital sentence. See Perry v. State, 522 So.2d 817, 821 

(Fla. 1988)(cooperation with police); Caruthera v. State, 465 So.2d 496, 498 

(Fla. 1985)(defendant confessed and pled guilty helped mitigate sentence); Bell 

v. Ohio, 438 U . S .  637, 641 (1978) (companion case to Lockett in which mitigating 

evidence included cooperation with police). 

l2 The trial court: relied either on the inadmissible hearsay of absent 
expert opinions brought out during the cross of Dr. Caddy, on non-record reports, 
or on the vacated prior proceedings in rejecting the extreme mental/ernotional 
disturbance circumstance. Relying on the hearsay OK non-record reports 
would be incorrect as explained in Points II and XXI. A trial court may not rely 
on evidence from prior vacated proceedings in a capital resentencing. See Huff 
v. State, 495 So.2d 145, 152 (Fla. 1986). No competent evidence supports this 
finding and no findinga at: all were made for the other mental/smotional 
mitigators. 

R 2687.  
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Two Florida State Prison (FSP) correctional officers, George Kuck and 

Raymond Blye, testified to Mr. Elledge's adjuetment to prieon. Kuck testified 

he had been a FSP officer €or seven years and known Mr. Elledge since arriving. 

R 543, 547. Mr. Elledge is a good prisoner and caueed no problems to the 

officer's knowledge. R 543. He asks for no favors. R 545. Officer Blye 

confirmed Mr. Elledge had no t  bean a problem prisoner. R 555-6. Dr. caddy 

teetified W .  Elledge'a fifteen year abstinence from alcohol, mental treatment 

in prison, and reflection has nubetantially reduced hie pathology. R 615. 

Although still troubled, he now hae real friendships and ie not a danger in 

prison. R 618. Dr. Caddy aleo opined Mr. Elledge was remorseful for his crimes: 

hie confessions, cooperation with the police, and guilty plea show hia sincere 

desire for help. R 618-9. 

The evidence of Mr. Elledge's canfessions, cooperation with police, and 

a plea of guilt are beyond cavil. Alan Devin, then a Hollywood policeman 

present for moat of  Mr. Elledge's confessions, testified Mr. Elledge was always 

cooperative and his confession was "100 percent, 95, 98 percent accurate. There 

were a few incon-aistencies." R 513. Mr. Elledge w i l l  apend hie life in 

prison; the etate proved he haEc two other consecutive life sentences. 

No competent,, substantial evidence contradicta the defense evidence of 

these post-crime mitigators. The parties stipulated Mr. Elledge hae had 19 

prison disciplinary reports: 2 i n  1976, 7 in 1978, 2 in 1979, 1 i n  1980, 1 in 

1981, 3 in 1982, 1 in 1983, 1 in 1984, and 1 in 1986. Theae reports do not 

contradict the officers' teethany that Mr. Elledge, in 1989, had adjusted to 

priaon life. None involve any violence. R 699. Officer Kuck stated they did 

not change his opinion, noting reporte are often given for minor infractions. 

R 552. Only 2 have been issued in the last 5 years, and most occurred in the 

first 5 yeara Mr. Elledge waa imprisoned. Also, Dr. Caddy's opinions on Mr. 

Elledge's remorse were closely questioned, but all the State established waa 

that Mr. Elledge'a remorse did not appear until after his arrest and break in 

his behavior. R 620-1, 639-40. His opinion on remorse was not based on a 

judgment of Mr. Elledge's sincerity, but rather on the circumstances of the 
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confession, the ple of guilt, and cooperation with police, all unrefuted. 

As in Huckabv, Campbell, and Nibert, thie Court must find aa a matter of 

law all 14 mitigators for purposes of appeal, and at least order resentencing. 

POINT I1 
TEE TRIAL COURT ERRED BY ADHIT(PING, D W N G  TBE CROSS-KXAMINATION OF 
A DEFEMSE WITNESS, HEARSZLY OPINIONS OF DOCTORS NOT TESTIFYING AND 
NOT QlfALIFLED AS EXPERTS. 

On direct exam, Dr. Glen Caddy, a clinical psychologist called by the 

defense, testified Mr. Elledge suffered from impulse control disorder and 

pathological intoxication when he killed Strack. R 608-9, 614. He admitted to 

having "looked at" various psychiatric evaluations of Mr. Elledge, R 586, and 

to examining contact notes of psychiatrists 'lwho did not do comprehensive 

examinations," R 588, but never discuaeed the nubstance of these reports.13 The 

prosecutor impeached him with various hearsay opinions contained in the records. 

None of these declarante testified, but the crow revealed they opined Mr. 

Elledge suffered from anti-social-personality disorder (ASPD), manipulated h i s  

environment, and played by his own rulse.'' Defense objected to almost all of 

this evidence as improper hearsay and outside the scope of direct, but the court 

admitted it, stating Caddy relied on them for his opinion. R 652, 654, 661, 

662. Dr. Caddy explicitly disagreed with the diagnoses and never tied any 

report to any factual data he uaed.15 The prosecutor treated the hearsay ae 

competent proof of the mattera aeserted. l6 

l3 He did say Mr, Elledge received no real mental treatment until prison, 

l4 The prosecutor pointed out, via the cross: a Dr. Miller, appointed by the 
court in 1974 diagnosed Mr. Elledge ae ASPD, R 651; a Dr. Tauble, also court 
appointed, said the same, R 652; a Dr. Eiehert concluded Mr. Elledge had no need 
for psychiatric intervention, R 654; Dr. Britton, a Florida State Prison paychi- 
atriet, diagnosed ASPD, R 661; a Dr. Chapfield stated M r .  Elledge lived by his 
own rules, R 663; and the "California Youth Authority records" declared Mr. 
Elledge was manipulative. R 664. 

l5 Dr. Caddy had spoken extensively with Mr. Elledge, consulted a wide 
variety of reports, read the confeseions, and spoken with two of Mr. Elledge'e 
family members in making his opinions about Mr. Elledge's life history and mental 
problems. R 586-9. 

l6 In summation and the sentencing memo to the court, the prosecutor argued 
these haaraay reports ae proving what they asserted. R 754-5, 761, 766, 2681- 
2. The trial court's sentencing order relied on two doctors who did not teetify, 

R 615, and an irrelevant report auggeeted minimal brain dysfunction. R 628. 
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The trial court misinterpreted SS90.704 and 90.705, Florida Statutes, to 

admit the evidence.17 Introducing opinione of non-teetifying experte via the 

cross of an expert witness violates Florida law on hearsay and opinions and the 

confrontation righta o f  defendanta. See Nowitzke v. State, 572 So.2d 1346, 1352 

(Fla.1990); Schwab v. Tollev, 345 So.2d 747, 754 (Fla. 4th DCA 1977); see also 

Everett v. State, 97 So.2d 241, 244 (Fla. 1957)(permitting reatriction of 

defenee cross of two doctors on what non-testifying doctor would say about 

sanity); Wilson v. State, 542 so.2d 433, 434 (Fla. 4th DCA 1989)(hearsay opinion 

on sanity improperly admitted). In Nowitzke, the state crose-examined a defense 

psychiatrist, asking if an absent psychiatrist had said the witness was a 'hired 

gun: This Court found error, in part, because this hearsay expert opinion 

"violated Nowitzke's consti-tutional right to confront witnesses. Art. I, S16 

(a), Fla. Const.; U . S .  Conet. amend. VI." Nowitzke, 572 so.2d at 1352. In 

Schwab, a plaintiff's expert, Guttman, testified the defendant operated haetily. 

The Fourth District held Guttman's deposition teetimony that a defense expert 

witness would advocate early surgery in that case wae improper impeachment, 

being heareay opinion: "What Guttman thought Becker would think i s  irrelevant: 

and inadmiseible . . . The proper method for impeaching Guttman'a opinion was 

by the introduction of contrary opinion based on the same facts. . . ." Schwab, 
345 So.2d Lit 754. 

These cases correctly hold hearsay expert opinion introduced through the 

croaa of an oppoaing expert is improper impeachment of the witneee. It is not 

only hearsay, but also improper opinion evidence since the out-of-court 

either relying on thie hearsay as subetantive proof, on evidence from prior 
vacated proceedings, or on non-record evidence. R 2687. _See Point XXI. 

'' The rulings below were not predicated on S921.141, allowing u ~ e  of fairly 
rebuttable hearsay. Fair rebuttability cannot be de-termined now since there was 
no hearing below to determine surprise and alternatives to attack the evidence. 
Aleo,  this kind of  hearsay can never be rebutted; expert opinions require CKOBB 
exam to reveal their methods and reasoning. Cf. Draqovich v. State, 492 So.2d 
350, 355 (Fla. 1986) (reputation evidence not fairly rebut-table since based on 
hearsay opinions, not specific acts of Conduct). More important, as argued 
below, this hearsay cannot be admitted because it violated Mr. Elledge's 
constitutional right to croes the declarant. See S921.141(1), Fla.Stat. 
(1989)(section does not allow evidence contrary to Florida and U . S .  Constitu- 
t iona . 
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declarant is never qualified as an expert. See Bryan v. John Bean Division Of 

FMC C o r w . ,  566 F.2d 541, 546-7 (5th Cir. 1978); McMunn v. Tatum, 379 S.E.2d 

908, 912 (Va, 1989)("No litigant in our judicial system is required to contend 

with the opinions of absent "experts" whose qualificatione have not been 

established to the Batisfaction of the court, whose demeanor cannot be observed 

by the trier of fact, and whose pronouncements are immune from cross-examina- 

tion. " ) 

Although $90.705 allows cross which brings out Pacts and data underlying 

an opinion, a document'e contents cannot underlie an opinion unless the expert 

bases the opinion on the contents. Like rules elsewhere prevent cross on 

hearsay opinions not relied upon by the expert. See Bryan, 566 F.2d at 546-7; 

Box v. Swindle, 306 F.2d 882 (5th Cir. 1962); Washinston Irrigation and 

Development Company v. Sherman, 106 Wash.2d 685, 724 P.2d 997, 999 (1986); 

Barrar v. Clark, 136 I11.App.3d 715, 483 N.E.2d 630, 633 (1985); Ferqusson v. 

Ceeena Aircraft Co., 132 Ariz. 47, 643 P.2d 1017, 1019 (Ariz.Ct.App. 1982). In 

Bryanf the former Fifth Circuit Court of Appeale held hearsay expert opinion in 

the cro88 o f  an opponent's expert wae error, not admissible under Federal Rule 

of Evidence 705.l' The issue in Bryan is nearly identical to this one: 

Moreover, to admit the hearsay opinion of an expert not subject 
to cross-examination goeB against the natural reticence of courto 
to permit expert opinion unleea the expert has been qualified before 
the jury to render an opinion. [cite omitted) The Lanbert and 
Wiseman opiniona were brought before the jury without qualifying the 
experte who rendered them. The jury had no way of determining 
whether the opinions were credible or worthy of belief . . . 

[Ulnder guise of impeachment, plaintiff's couneel was permitted 
to argue substantively evidence that did not impeach the testifying 
expert. In Box v. Swindle, supraf this circuit held that reports 
of others examined by a testifying expert and conflicting with the 
testimony of the expert could not be admitted even as impeachment 
evidence unless the testifying expert baaed his opinion on the 
opinion in the examined report or testified directly from the 
report. In this case, Walter8 did not admit he relied on the 
conclusions reached by Lambert and Wiseman nor was Walter8 

Rule 705, Federal Rules of Evidence, the counterpart to S90.705, 

The expert may testify in terms of opinion or inference and give 
his reasons therefor without prior discloeure of the underlying 
facts or data, unless the court requires otherwise. The expert may 
in any event be required to discloae the underlying facts or data 
on cross-examination. 

Bryan, 566 F.2d at 545 n .4 .  

Fla.Stat. etates: 
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testifying solely from the Lam-bert anc Wiseman reports. Rather, 
Walters admitted he used statistical evidence on yield strength and 
other empirical data contained in the reports and employed these 
figures to reach hie own conclusions. The fitatistics and Walter'e 
reliance on them were properly brought out under Rule 705. The 
concluaione reached by the other experts did not impeach Walter'a 
use of the statistics, The fact that other experto reached a 
different conclu-sion goes to the weight of Walter's conclusions. 
Since Walter'8 testimony could only be undercut by arguing the 
substantive correctnesa of the other experts' conclu-eions, this 
evidence should have been brought out, if at all, on direct 
examination of  the reporting experts. As it occurred at trial, 
however, the nonimpeaching evidence wafi argued substantively, 
violating the hearsay rule, without permitting cross-examination to 
the defendant a. 

Brvanr 566 F.2d at 546-7. This Court normally construes state rules of evidence 

baaed on federal counterparts like federal court interpretations. See Moore v. 

- State, 452 So.2d 559 (F la .1984 ) .  The Brvan opinion deftly outlines the concerns 

of allowing hearsay opinions into evidence as impeachment. Nowtizke, Schwab, and 

Everett apply here: ueing hearsay opinions during the cross-exam of Dr. Caddy 

when he saw, but did not rely on them, wae error. 

Mr. Elledge anticipates the state will argue Muehleman v. State, 503 S0.2d 

310 (Fla. 1987) allows anything seen by an expert to be ueed on crosa-exam, but 

it doee not. Muehleman approved uee of a report including adjudicationa for 

delinquency made relevant "when a peychiatrie expert witneae for the defense 

stated that he had considered the report in formulating his opinion," citing 

Parker v. State, 476 So.2d 134, 139 (Fla. 1985). Mushleman, 503 So.2d at 315. 

Muehleman's words are simply unartfully drafted. In Parker, a defense witness 

inaccurately described and explicitly relied on the defendant's juvenile 

delinquency record which opened the door to the accurate record; so, too, must 

have the witness in Muehleman, unlike D r .  Caddy. 'Consideration' without 

'reliance' is not enough. Also, opinions, unlike the facts at issue i n  

Huehleman, cannot be relied upon by an expert if he diaagrees with them. Ruling 

this kind of evidence adisBible in the cross of opposing experts, allows a 

party simply to tell opposing experts strings of inadmissible opinionn, and then 

introduce them as 'impeachment. ' The expert's CTOSB would become not just a 

conduit, but a veritable Mississippi River of inadmissible information. 

Moreover, hearsay introduced as underlying an expert opinion cannot be 
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n t  i v  argued as subat Pr 
Show t h e  r e l i a b i l i t y  of 

f of t h e  matters aseer ted ,  but  r a t h e r  goes only t o  

t h e  opinion. Bryan, supra; United S t a t e s  v. 

Affleck, 776 F.2d 1451, 1457 (10th Cir. 1985)(expert  'summarizing' hearsay only 

goes t o  show b a s i s  of t h e  opinion, not  t r u t h  of t h e  a s e e r t i o n s ) .  HOWeVer,  t h e  

prosecutor  below argued t h e  substance of t h e  hearsay opinions w e r e  correct. 

Al ternate ly ,  t h e  i n a b i l i t y  t o  croee-examine t h e  declarant exper t s  v i o l a t e s  

c o n s t i t u t i o n a l  guarantees t h a t  a defendant confront  witnesses aga ins t  him and 

have a r e l i a b l e  death  penal ty  proceeding. l9 Thie Court recognizes ConfrontatiOn 

r i g h t s  require at least cross-exam i n  c a p i t a l  sentencing proceedings. Rule 

3.780, F1a.R.Crim.P; Rhodes v. State, 547 So.2d 1201 (Fla .  1989); Walton 

v. S t a t e ,  481 So.2d 1197, 1200 (Fla .  1986); Gardner v. S t a t e ,  480 so.2d 91, 94 

(Fla.  1985); see also Specht v. Patterson,  386 U.S. 605 (1967)(COnfrOntatiOn 

app l i e s  t o  witnesses a t  hab i tua l  offender proceeding). HearBay expert Opinion 

evidence v i o l a t e s  t h e  confronta t ion  clauses.  Nowitzke, aupra; Proffitt v. 

Wainwright, 685 F.2d 1227 (11th  C i r .  1982), modified, 706 F.2d 311 (1983). The 

judge i n  P r o f f i t t  weighed a psych ia t r i c  report t o  r u l e  whether t o  f i n d  

mi t iga t ion .  F a i l i n g  t o  g ive  P r o f f i t t  an opportunity t o  cross-examine t h e  

p s y c h i a t r i s t  v i o l a t e d  hie confronta t ion  r i g h t s ,  which apply to Capital 

eentencings, based on t h e  Eighth Amendment heightened r e l i a b i l i t y  requirement. 

- Id. at 1252-4. Cross-exam is t h e  "greatest l e g a l  engine ever  invented f o r  t h e  

diBcovery of t h e  t ru th ."  Id. a t  1254, auotina Ca l i fo rn ia  v. Green, 399 U . S .  149, 

158 (1970), cmotinq 5 J. Wigmore, Evidence 51367 (3d Ed. 1940). 

Where expert witneesee are employed, croee-examination is even m o r e  
c r u c i a l  t o  enauring accurate fact- finding.  Since, as i n  t h i s  case, . . . information submitted by t h e  exper t  witneee genera l ly  
c o n s i s t s  of  opinions,  eroaa-examination is neceeeary not  only t o  
t e e t  t h e  wi tness 'e  knowledge and competence i n  t h e  f i e l d  t o  which 
h i s  teetimony relates but  also t o  elicit: the f a c t e  on which he 
relied i n  forming h i s  opinion. 

l9 Due procese, guaranteed by t h e  F i f t h  and Fourteenth Amendments to t h e  
Federal Const i tu t ion  and A r t i c l e  I, sec t ion  9 of t h e  F lo r ida  Const i tu t ion ,  
r equ i re  a reliable proceeding. See Ake v. Oklahoma, 470 W.S. 68, 77-83, 105 
S.Ct. 1087, 84 L.Ed.2d 53 (1985)(procaduree which s u b s t a n t i a l l y  increase  
reliability i n  cr iminal  cases required by due procesa) .  The heightened reliabi- 
l i t y  requi red  i n  death sentencing8 by t h e  Eighth Amendment to t h e  Federal 
Const i tu t ion  and A r t i c l e  I ,  sec t ion  17 of t h e  Flor ida  Const i tu t ion  also requ i re  
confrontat ion,  as explained below. 
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- Id. The use o the psychiatric opinions below similarly violated Mr. Elledge's 

right to confront witneseee. It left him in a position of attacking the shadowa 

of the state's absent experts while exposing hie own to the real blows o f  Croes. 

POINT I11 
INTRODUCING EVIDENCE OF A DEFRNDANT'S PRIOR HOMICIDES WHICH MAKES 
UP A GREAT PART OF !WE STATE'S EVIDENCE AM] IHCLWES VICTIM IMPW!l! 
TESTIMONY AND PHOTOS OF A CORPSE OF A PRIOR HOMICIDE VICTIM, 
VIOLATES FU;)RIDA LAW AM] TLIE FLORIDA AM) FEDERAL CONSTITUTIONS* 

Mr. Elledge has been sentenced to die not by a reasonable decision based 

on his record and crime against Margaret Strack, but rather from an emotional 

reaction to inflammatory, inadmissible evidence of other crimes. Testimony by 

Mra. Nelson and photographs of Gaffney's corpse inflamed the july'B pasaions 

contrary to Florida law, due process and the heightened reliability required in 

death penalty proceedinge." Alternately, it became a feature of the trial and 

violated double jeopardy. 

Earlier decieionB approve generally the use a€ the prior homicides' 

details. Elledqe, 346 So.2d at 1001-1002; Elledge 11, 408 So.2d at 1022; 888 

Kina v. State, 514 so.2d 354, 358 (Fla. 1987)(citing eases). However, this 

Court recently stated: 

Although thie Court has approved the introduction of testimony 
concerning the details of prior felony convictions involving 
violence during the penalty phase of a capital trial, . . . the line 
muat be drawn when that testimony ia not relevant, givsrr rise to a 
violation of a defendant's confrontation rights, or the prejudicial 
value OutweighB the probative value. 

Fthodee v. State, 547 so.2d 1201, 1204-5 (Fla. 1989); see Freeman v. State, 563 

So.2d 73, 76 (Fla. 1990): Bee also Trawick v. State, 473 So.2d 1235, 1240 

(Fla. 1985) (error to allow details of collateral crime victim's suffering). 

That line was crossed below. 

Admitting unesaential testimony by a relative of the victim o f  a prior 

- 

2o This error contravened the reliability requirements of due process as 
guaranteed by the Federal Constitution's Fifth, Sixth, and Fourteenth Amendments 
and Florida's Article I, sS9, 17, and 22, as well as cruel punishment prohibition 
of the Federal Constitution's Eighth Amendment, and Florida's Article I, 517. 
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v io len t  felony i n  a c a p i t a l  casa is error. 'l I n  Freeman, t h e  &ate c a l h  t he 

widow of a p r i o r  homicide committed by t h e  defendant to t e s t i f y .  This Cour t  held 

t h e  evidence should not  have been admitted s i n c e  not  needed t o  e s t a b l i s h  t h e  

d e t a i l s .  However, t h e  testimony w a s  "b r i e f ,  s t ra ight forward ,  and very general ,"  

and so t h e  error was harmlese. Freeman, 563 So.2d a t  76. I n  Rhodes, t h e  S t a t e  

introduced a taped statement from t h e  vict im of a p r i o r  crime committed by t h e  

defendant. Admitting it w a s  p r e j u d i c i a l  error, i n  p a r t  because: 

[W]e see no reason why in t roduct ion  of t h e  t a p e  recording w a s  
necessary t o  support  aggravation i n  t h i e  case. The S t a t e  had 
introduced a c e r t i f i e d  copy of t h e  Nevada judgment . . . There was 
t e s t b o n y  from Captain R o l e t t e  regarding h i s  inves t iga t ion  of t h e  
inc ident .  This evidence wae m o r e  than s u f f i c i e n t  t o  e s t a b l i s h  t h e  
aggravating circumstance . . . and t o  e s t a b l i s h  t h e  circumetancee 
of t h e  c r i m e .  

Rhodes, 541 So.2d a t  1205 n.6. 

This ju ry  heard a d e t a i l e d  account of t h e  murder of  Paul Nelson from h i s  

emotionally d ia t r augh t  widow. Mrs. Nelson inflamed t h e  j u r y ' s  paseiona by 

constant ly  r e f e r r i n g  t o  t h e  deceased's family and t h e  e f f e c t s  t h e  crime had on 

them. She t e s t i f i e d  to lengthy residence where t h e  homicide occured, R 520 ,  

then  : 

Q Okay. And who wae l i v i n g  a t  t h a t ,  i n  t h e  l i v i n g  quartere, with 
you back on August 26, 19741 
A My husband, Paul Nelaon, and my grandson, David Johneon McBride. 

R 521. Mrs. Nelson repeated t h e  deceased was hex Hhusbandll twentv- three times 

during d i r e c t  and repeatedly  c a l l e d  David her  "grand-son," who waa only 16. R 

527, 528, 529, 531. The ju ry  heard t h e i r  son and daughter-in-law l i v e d  c loae  by 

and rushed t o  t h e  aeene s h o r t l y  a f t e r  t h e  robbery murder, R 532; and o the r  

grand-children played r e g u l a r l y  a t  t h e  motel. R 533. H e r  testimony suggested t h e  

family w a s  of moderate means. R 524-5. Mre. Nelson eaid ehs  prayed during t h e  

a f f a i r .  R 526. she  related her  husband's worde: 

'' Testimony of a deceased's family m e m b e r  has t h e  s t rong p o t e n t i a l  to 
inflame a jury.  See Booth, 482 U . S .  a t  508 (v ic t im impact evidence v i o l a t e s  
Eighth Amendment); Jones v. S t a t e ,  569 So.2d 1234, 1239 (Fla. l990)(aentencing 
error occurred: " the  l a w  i n s u l a t e s  j u r o r s  from t h e  emotional d i s t r a c t i o n  which 
might r e s u l t  i n  a v e r d i c t  based on sympathy and not on t h e  evidence presented. 
H e r e ,  none of t h e  r e l a t i v e s '  testimony was necaasary t o  e s t a b l i s h  t h e  i d e n t i t y  
of t h e  v ic t ims." ) ;  see also Weltv v. state, 402 so.2d 1159, 1162 (F l a .  1981); 
Melbourne v. State, 40 So. 189 (1906). 
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A And I Raid, "Oh, he is in, he is in the boy'e room, honey." 

A And he brought him, he brought hhn on in the room where we was 
at and knocked him around and my, I said, "Please don't --n 

And he -- . . .  
My hueband said, "Please don't hurt him." 
He 8ay8, "He is just a child. That's my grandson." 

R 528. And the jury heard David'e reaction to the affair: 

A And I run back and see what I could do for my husband. And my 
grandson hollered, "Ma, untie me, untie me, ma." 

I said, "Your papa was sho t . "  
He said, "Oh, my God." 

R 531-2. Mrs. Nelson showed the strain of the offenae on her by displaying her 

emotions before the jury." She aleo alleged Mr. Elledge shot the gun into the 

darkened bedroom where he left her and David laying across the beds. R 531. No 

convictions were obtained for crimes against either survivor. 23 

Neleon's testimony was unesaential to outlining the circumstancee of the 

murder of her husband: the lead detective could have told the jury what 

happened.24 This testimony and the judgment and sentence for Nelson's murder 

would make Mrs. Nelaon'e testimony cumulative and unnecessary, just ae the 

victim testimony in Freeman and Rhodes wae unnecessary. Similar to the Rhoders 

teetimony and unlike that in Freeman, Mra. NelsOn'B account was extremely 

prejudicial. It brought out familial relations of the deceaaed, told of some 

of the reactions of those relations to the crime, introduced evidence of 

uncharged crimes, and put the witnees'e own anguish on display. Given it6 

enormoue prejudice, Mrs. NeleOn'B testimony violated due process, the heightened 

22 Defenae moved for a mistrial baaed on Mra. Nelson's emotional dieplay. 
R 550. The trial court denied the motion, but specifically found her testimony 
emotional. R 550. The court'e own words show the aympathy which t h i s  victim, 
underatandably but impenniseibly, engendered. 

23 Mr. Elledge argues elsewhere that introduction of these violent felonies 
without convictions is error; they aleo Contribute to the prejudice of allowing 
thie witness to teetify. 

24 Defense counsel moved to require a neutral witness testify to the details 
of Nelson'e death instead of Mre. Neleon, baaed in part on Booth v. Harvland, 
482 U . S .  496, 107 S.Ct. 2529,  96 L.Ed.2d 440 (1987) .  R 2096, 2475. Defense t o l d  
the court it muet weigh the prejudice of having the family member testify against 
the probative value of that testimony, given that the etate could present the 
detaila of the homicide via the testimony of the lead detective who was 
available, but the court denied the motion. R 62. The court denied the renewed 
objection before Nelson testified, R 519, and, later, a motion for a new hearing. 
R 2711, 2697, 2704-5, 824. 
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reliability required in death sentencings, and Florida'e law of evidence. 

Picturea of Gaffney'e corpse also inflamed the The jury heard Mr. 

Elledge's taped confession to the Gaffney homicide: it fully described what 

happened. The state introduced copiee of the indictment and judgment and 

sentence for the firat degree murder of Gaffney. State exhibit 20, R 541. Even 

though the jury heard the full account of what occurred, the prosecutor showed 

them three photos of Gaffney'a corpee during the testimony of Dr. Fatteh, the 

medical examiner. State exhibits 6, 14, 15, R 379, 462. The prosecutor then had 

Dr. Fatteh describe in detail the damage to Gaffney's internal organa caused by 

the two bullets which struck him. R 463-4. The medical examiner ueed the photos 

only to point out the bullets' external point of entry, Gaffney's cheat. R 463. 

Nothing in the doctor's teetimony or the photos in any way contradicted or added 

to Mr. Elledge's account in hie confession. 

This evidence was highly prejudicial and not essential, indeed irrelevant, 

to proving any material iaeue. 

Photographs of the type involved here should be received with 
great caution and should not be permitted unless they prove or tend 
to prove Borne material iesue in the trial of the cause. 

Brooks v. State, 117 So.2d 482, 485 (Fla. 1960); Czubak v. State, 570 So.2d 

925 (Fla.1990); Reddieh v. State, 167 So.2d 858, 863 (Fla. 1964). The 

prosecutor claimed the photos ware relevant to show the deceased's identity, his 

cause of death, and location of the gun8hot wounde. R 461. However, Mr. 

Elledge waa not on trial for Gaffnsy'e death. Only details of the prior violent 

feloniee going to the defendant's character are material. See Elledss, 346 

So.2d at 1001 (purpose is to engage in character analysis). Absent some 

connection with the defendant's actione which throw light an his character, 

identity of the victim and cause of death are not material iaeuee in proving a 

prior violent felony aggravating circumstance. Nothing about Gaffney'e identity 

or the cause of hie death show anything about Mr. Elledge'e actione at the time, 

except that he shot Gaffney twice. This undisputed fact, contained in Mr. 

25 The court overruled an objection to the autopsy photoB of Gaffney'e 
corpee aa cumulative, prejudicial, a violation of Booth and "Elledqe 11." R 461. 
The photon had not been admitted in the previoue sentencing hearinge. 
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El-edge's confession, simply could have been confirmed by the medical examiner 

without reference to the photos: they were not relevant to a material 

The photos also do not pasa the test of 590.403 which excludes evidence 

whose prejudicial effect outweighs i t B  probative value. Mr. Elledge explicitly 

stated he shot Gaffney twice. R 480, 491. The state never showed Gaffney's 

wounds conflicted with t h i s  account; the autopsy photos' prejudicial effect 

outweighed their probative value. See Henrv v. State, 16 F.L.W. 554 (Fla. 

January 3, 1991); Rhodee, 547 So.2d at 1205; Trawick, 473 So.2d at 1240(error 

to introduce collateral crime victim suffering); see also Hawkins v. State, 206 

So.2d 5, 8 (Fla. 1968) (no error to permit photos of dead victims of other crimes 

introduced to prove fixed pattern in method of killing, but "Ordinarily we would 

not approve the introduction of the dead victims of the other crimes."). In 

Henrv, the defendant was charged with killing his estranged wife; the State 

introduced details of Henry's killing of her eon nine hours later, including a 

medical examiner photo of the corpse. Thia Court held the prejudicial effect 

outweighed the probative value of the collateral evidence, emphasizing the use 

of the corpee photo ae singularly prejudicial and unnecessary. Since Mr. 

Elledge's confession fully established what happened in the Pantry Pride, the 

prejudice from the photoa of Gaffney's corpse similarly outweighs their 

probative value. I t a  use violates Florida law, due procesa, and the heightened 

reliability required in death sentencings. Se% Rhodes, supra. 

Alternately, the evidence erroneously became a 'feature' of the state's 

case. The evidence of the Nelson and Gaffney crimes, €or which Mr. Elledge had 

been separately punished, was voluminoue. The prosecutor described them at 

26 Identity and cause of death are material had the state been trying or 
sentencing Mr. Elledge for the murder of Gaffney; even then, these photos may 
not be admissible eince his confession and the doctor'e testimony established 
Gaffney's identity and eauee of death. Compare Bush v. State, 461 So.2d 936, 939- 
40 (Fla. 1984); with Reddish, 167 So.2d at 863 (photos of body at morgue inad- 
missible when cause of death eatablished and no facts at issue); Hoffert v. 
State, 559 So.2d 1246, 1249 (Fla. 4th DCA 1990)(photo o f  interior of corpse's 
skull to show damage from blow cumulative to other evidence of injuries and 
adding nothing to testimony of doctor); Beaalee v. State, 273 So.2d 796, 799 
(Fla. 1st DCA 1973) (no fact in issue when defendant admitted how death occurred). 
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length in opening  statement^.'^ The direct testimony of state witnesses an 

tapes of Mr. Elledge's confessions cover a total of 129 pages of transcript; 

62 of them concern crimes other than the Strack homicide, 48% of the speaking 

evidence presented by the state. The prosecutor called 5 witnesses: 2 testified 

about the Strack homicide, 2 about both the Strack and Gaffney homicides, and 

1 about the Neleon homicide and other Uncharged crimes.2a 

Becoming a feature of the case violates an independent restriction on use 

of otherwise relevant collateral crime evidence. Williams v. State, 117 

So.2d 473 (Fla. 1960); Brvan v. State, 533 So.2d 744, 746 (Fla. 1988); Snowden 

v. State, 537 So.2d 1383, 1385 (Fla. 3d DCA 1989)(citing cases)(feature limit 

on collateral crimes evidence a particularized prejudice vereus probative value 

The State charged Williams with fatally shooting the owner of the H & 

K market in St. Petereburg. The state introduced details of a robbery of the 

Blue Grass Market in that city about a month later in which the defendant shot 

and wounded an employee with the same gun ueed to kill the H & K Owner. This 

Court found the evidence relevant, citing Williams v. State, 110 So.2d 654 

(1959)(an unrelated case). However, the Court then held the State went too far 

into the details of the collateral robbery "and made the later offense a feature 

27 Defense counsel unsuccessfully objected to this detailed account of the 

28 Counsel has counted only thoee pages of direct testbony of state 
witneaaee and taped confessions in which the jury actually heard evidence 
directly concerning a particular crime. Charlee Perrone and Janet Pocie 
teatified concerning the Strack homicide, R 350-367. Alan Devin and Abdullah 
Patteh testified about Strack and Gaffney. R 367-518. Katherine Nelson 
testified about her hue-band's death and other uncharged crimes by Mr. Elledge. 
R 520-538. R 350- 
353(Perone); 356-361(Pocis); 367-371(Devin); 391-433(Elledge confession); 453- 
460(Fatteh). Counted transcript pages concerning the Gaffney homicide are: R 
372-378; 379-380(Devin); 461-464 (Fatteh); 469-470(Devin); 470-505(Elledge 
confaesion). counted transcript pages concerning the Nelson homicide are: R 520- 
534 (Nelson). Portions not relating directly to either homicide have not been 
counted: R 370-387; 437-439; 450-452. 

29 Some reversals under the feature rule show the evidence often borders on 
irrelevancy and so does not meet a prejudice versus probative value test. See 
State v. DaviB, 290 So.2d 301  35 (Fla. 1974); Jenkins V. State, 533 So.2d 2971 
300 (Fla. 1st DCA 1988); Denson v. State, 264 So.2d 4421 442-3 (Fla. 1st DCA 
1972). As argued above, much of this collateral crime evidence had little 
probative value and wae extremely prejudicial. As in Davie, Jenkins, and Denson, 
this Court should hold feature rule was violated for this reason as well. 

prior violent felonies by the prosecutor. R 335. 

Countedtranscript pages concerning the Strack homicide are: 
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8 . .  
I * '  ins tead  of an inc ident ."  W i l l i a m s ,  117 So.2d a t  475. The Court e x p l i c i t l y  based 

i ts  concern on t h e  e f f e c t  on t h e  j u r y ' s  penalty decision.  W i l l i a m s ,  117 S0.2d 

at 476; Whiteman v. State, 343 So.2d 1340, 1342 (Fla.2d DCh 1977) .  

Feature r u l e  reveraa le  o f t e n  focus on t h e  sheer  volume of evidence. See 

Mattera v. S t a t e ,  409 So.2d 257,  259 (F l a .  4 th  DCA 1 9 8 2 ) ( c a l l a t e r a l  crime 

es tab l i shed  by 4 of 8 prosecution wi tnasaes  with many d i s s i m i l a r i t i e s  t o  crime 

charged became f e a t u r e  of case); Matthaws v. S t a t e ,  366 so.2d 170, 171  (Fla.  

3d DCA 1979)(exteneive evidence about offense t o  which defendant had pled nolo 

contendere made t h a t  of fense  a f e a t u r e ) ;  see also Stano v. S t a t e ,  473 So.2d 

1282, 1289 (Fla. l985)(upheld death sentence where defendant had 8 prior f i r s t  

degree murder convict ions,  but  evidence on t h e  l i n e  of impropriety);  Wilson v. 

- State, 330 So.2d 457, 458 (Fla . l976)(pre judice  near ly  outweighed probat ive  value 

when 600 t r a n s c r i p t  pagee taken f o r  evidence of o the r  crimes, but proved p a t t e r n  

of conduct and 80 proper ly  admitted) .  The proportion of collateral crimes 

evidence here - near ly  ha l f  of t h e  state's case concerned t h e  o t h e r  of fenses  - 
As i n  Mattera, ha l f  t h e  evidence concerned o the r  

crixnea. As i n  Matthewa, extens ive  evidence concerning its d e t a i l s  becomea less 

necessary and makes t h e  ease a f e a t u r e  s ince  Mr. Elledge has p led  t o  t h e  

offenee. Much of t h e  extenaive  evidence was unnecessari ly p re ju- d ic ia l ,  unl ike  

Wilson and Stano. M r .  El ledge w a e  punished m o r e  f o r  t h e  crimes aga ins t  Neleon 

and Gaffney than againat  Strack,  crimes f o r  which he had al ready received t w o  

consecutive l i f e  sentences. 

ehows they became a f ea tu re .  

Even if t h e  evidence w e r e  properly admitted, d e t a i l i n g  collateral offensee 

f o r  which sentence has al ready been imposed i n  a c a p i t a l  sentencing proceeding 

i n v i t e s  punishment f o r  them, a double jeopardy v io la t ion .  30 - Cf. uni ted  Statem 

v. Halper, 109 S.Ct. 1892 (1989)(although sanct ion  denominated ' c i v i l , '  when it 

could only be punishment for offenee already punished, sanct ion  v i o l a t e d  double 

30 Double jeopardy is prohibi ted  by t h e  F i f t h  and Fourteenth Amendments t o  
t h e  Federal Const i tu t ion  and Article I, sec t ion  9 of t h e  F lo r ida  Consti tut ion.  
Although t h i s  cour t  has ru led  previously t h a t  some d e t a i l s  of of fenses  f o r  p r i o r  
v io len t  f e lon ies  may be introduced i n  a c a p i t a l  sentencing hearing, B e e  e.u. 
Elledqe, 346 So.2d at 1001-2, it must reconsider  i n  l i g h t  of t h e  se r ious  
c o n s t i t u t i o n a l  error i n  twice punishing a person f o r  a crime. 
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jeopardy; uae of details i n v i t e s  jury  t o  punish p r i a r  o f fense ) ;  Graham v. West 

V i r a i n i a ,  224 U.S. 616, 32 s . C t .  583, 586 (1912)(approving a hab i tua l i za t ion  

s t a t u t e ,  but  noting it l imi ted  evidence to f a c t s  of p r i o r  offenae and offender ' s  

i d e n t i t y ,  not  reopening ques t ions  of g u i l t ,  unl ike  introducing d e t a i l s ) .  

POINT Iv 
A HEARSAY OPINION BY AN ABSEIST MEDICAL gxAEIIMER w m  THAT "HE 
DECEDENT'S BLOOD ALCOHOL LEVEL WAS -06% W W R O P E R L Y  ADMYYTED. 

D r .  Abdullah Fat teh ,  a deputy medical examiner in 1974, t e s t i f i e d  t e s t i n g  

showed t h e  blood i n  S t rack ' s  body had an alcohol. l e v e l  (BAL) of .06%, and found 

no o t h e r  drugs. R 460. The p red ica te  f o r  admitting t h i s  hearsay31 w a s :  

Q Was t h e  toxicology done a t  your request? 
A Y e s ,  S i r .  
Q Wae it done i n  t h e  ordinary course of bueiness a c t i v i t i e s  of 
t h e  Medical Examiner back i n  19741 
A Yes 

And d i d  he report it: to you? 
Y e B  . Q 

A 
Q And d id  you make it p a r t  of your autopsy report? 
A Yea, sir. 

predica te .  
MR. SATZ: Okay, Your Honor, I t h i n k  t h e r e ' e  s u f f i c i e n t  

R 459. The state never put  the report i n  e ~ i d e n c e . ~ '  

anonymous author can be gleaned from the record. 

No information about its 

A. All OPINION ABOUT A DECEDEBT'S B1;MII) m L  LWTKL OF Aw 
EMpulyEcg OF TE[E EIgDICAL EXlWIwER'Ip OFFICE, ABOUT WBICB OPIIIIOW 
NO!CHfNG ELSE IS lCMWNI IS IMADXISSIBLE HEARSAX IN A CAPITAL 
SENTEMCING PI#)(=EEDING. 

The prosecut ion*s  theory how t h i s  report w a s  admiseible is not  clear, but  

31 This testimony wae admitted over a t imely hearsay objec t ian;  t h e  
prosecutor  made no claim t h e  evidence waa admissible under S921.141(1). The 
f a i l u r e  o f  t h e  e t a t e  to raise t h i s  ground below means no record on whether t h e  
defense wan su rp r i sed  by o r  had o the r  meam t o  rebut  t h e  report w a e  made. It  
would v i o l a t e  due proceas to now hold unrebu t t ab i l i ty  w a s  not shown without 
g iv ing couneel not ice  and an opportunity t o  be heard. Moreover, hearsay exper t  
opinion evidence i s  n e i t h e r  f a i r l y  rebut table ,  cf. Draqovich v. State, 492 S0.2d 
350, 355 (Fla.  1986)( reputa t ion  evidence not  f a i r l y  r e b u t t a b l e ) ,  nor admissible 
under t h e  confronta t ion  c lause ,  as explained below, and ao inadmissible under 
5921. 141. 

32 Although 590.705, Flor ida  S t a t u t e s ,  allowa exper t s  t o  base opinions on 
f a c t s  not  i n  evidence, F la r ida  courts uniformly hold exper ts  cannot be m e r e  
conduits  f o r  inadmissible evidence. See Riaains v. Mariner Boat Works. Inc,  545 
So.2d 430, 431 (Fla. 2d DCA1989)(citing caeea)(improper f o r  t o x i c o l o g i s t  t o  g ive  
opinion on decedent 's  BAL baaed on inadmissible lab report);  Kurvnka v. Tamarac 
Hoapital Gorp., 542 So.2d 412, 413 (F l a .  4th DCA 1989) (error t o  admit Opinion 
on decedent 's cocaine usage baaed on inadmissible lab r e p o r t ) ;  Bunvak v. Clyde 
J. Yancev and Sons Dairv, Inc.,  438 So.2d 891, 893 ( F l a .  2d DCA 2983). Fat teh  
could not t e s t i f y  t o  t h e  r e p o r t ' s  contents  u n l e s s  t h e  report was admissible. 
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no exception t o  t h e  hearsay r u l e  allows admiasion of an unknown medical examiner 

employee's hearsay opinion t o  be used agains t  a cr iminal  defendant. This Court 

must Btrongly condemn t h i s  misuee of hearsay opinion. Many cr iminal  charges, 

e.g. drunk d r iv ing  and drug crimes, depend on similar teetirnony. Permit t ing u s e  

of t h e  BAL report below will i n v i t e  t h e  po l i ce  t o  i n s u l a t e  t h e i r  exper t s  f r o m  

cross-examination by r igging procedures t o  record and tranernit OpiniOnB t o  

j u r i e a  v i a  a m e r e  c lerk/witness.  

The BAL r e p o r t  w a s  inadmissible under 590.803(6), Flor ida  S ta tu tee ,  t h e  

business records exception, f o r  several. reaeone. F lor ida  c o u r t s  hold testimony 

based on a business record cannot be admitted u n t i l  t h e  record i t s e l f  has been 

introduced. See Brown v. S t a t e ,  537 So.2d 180, 181 (F l a .  3d DCA 1989); Adam8 v. 

S t a t e ,  521 So.2d 337, 338 (Fla .4 th  DCA 1988). Absent t h e  document, teBthOny on 

its contenta i a  hearsay. The teethnony w a s  inadmieeible s ince  no record6 were 

introduced. 

The prosecutor  d id  not l a y  a s u f f i c i e n t  p red ica te  f o r  t h e  exception. 

Evidence mus t  s t r i c t l y  comply with t h e  requiremente of a hearsay exception to 

be admitted thereunder. See J u s t e  v. Department o f  Health and Rehab i l i t a t ive  

Servicee, 5 2 0  So.2d 69, 71 (Fla. 1st DCA 1988). The p red ica te  f o r  buainess 

records includes i den t i fy ing  the record and expla in ing its mods of preparat ion.  

See sandearen v. S t a t e  ex rel. Sarasota county Public HosDital Board, 397 So.2d 

657, 660 (Bla. 1981); National C a r  Rental Svetem, Ine. v. Holland, 269 So.2d 

407, 413 (Fla. 4th  DCA 1972)(doctor ' s  c e r t i f i c a t e  i n  employer's records 

inadmissible i n  p a r t  due t o  absence of evidence of mode o f  prepara t ion) .  It is 

abuse of d i s c r e t i o n  to admit a buaineas record with no showing how it w a s  

prepared. See D u t i l l v  v. Department of Health and Rehab i l i t a t ive  Services,  450 

So.2d 1195, 1197 (F l a .  5 th  DCA 1984)(blood test improperly admitted without,  

-- i n t e r  a l i a ,  showing compiler with knowledge of t h i n g  recorded);  Holt v. G r i m e s ,  

261 So.2d 528 (F l a .  3d DCA 1972) .  I f  t h e  record includes opinions,  t h e  proponent 

muet e s t a b l i s h  t h e i r  admiss ib i l i ty  under SS90.701-90.705 as part of t h e  

predica te .  §90.803(6)(b) ,  F la .Sta t .  (1989);  Ferquson v. Williams, 566 So.2d 

9, 11 (Fla.3d DCA 1990); D u t i l l v ,  supra. In  Dut i l ly ,  t h e  F i f t h  D i s t r i c t  Court 
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0 Appeal reversed a grant 0 a mammary judgment for he petitioner in a 

paternity action. Petitioner's counsel had certified a blood test report 

indicating the defendant was the child's father to a 99.983 probability; two 

lab officials certified the teeting was done in accord with national standards. 

The Court found the predicate insufficient, in part because petitioners failed 

to show "the opinion of paternity contained in the report would be admissible 

under sections 90.701-90.705." Dutilly, 450 So.2d at 1197. Fatteh did not say 

he even knew who did the teating, much less testify the pereon was qualified to 

give an opinion admissible under sS90.701-90.705 or describe the mode of making 

the report. As in Dutillv, Feruuson, National Car Rental Svatem, Inc., and 

E, the record was inadmissible without this predicate. 
Records do not qualify as business records unless prepared at or near the 

time of the thing observed. See Sandeqren, supra; E.Z.E., Inc. v. Jackson, 235 

So.2d 337, 339 (Fla. 4th DCA 1970)(entries made from memory 7-10 days later 

inadmissible); Beckerman v. Graenbaum, 439 so.2d 233, 235 (Fla. 2d DCA 1983)(- 

recording years after event not admissible). The contemporaneouenese require- 

ment eetablishes the heareay's reliability. - Hollev v. State, 328 So.2d 224, 

225 (Fla. 2d DCA 1976). Nothing showa whether the BAL report was made substan- 

tially contemporaneously with the matter obeerved. As in E.Z.E., Inc., Hollev, 

and Beckerman this failure makes the BAL record inadmissible. 

Further, Fatteh waa not qualified to establish a predicate for the BAL 

report. A witneas may qualify to lay a busineee record predicate by two waya. 

A superviser of the activity may teetify to the predicate. Alexander v .  

Alletate Ineurance Company, 388 So.2d 592, 593 (Fla. 5th DCA 1980); Mastan v. 

American Cuatom Homes, Inc, 214 So.2d 103, 110-1 (Fla. 2d DCA 1968). Also, one 

well enough acquainted with the activity to describe the mode of preparation of 

the particular record may lay it. See Alexander, supra; R & W Farm Eauiment 

Comrranv. Inc. v. Fiat Credit CorDoration, 466 So.2d 407, 409 n.2 (Fla. 1st DCA 

1985). However, a mere employee of the declarant's business who neither 

supervises the preparer nor personally knows how the report was prepared cannot 

lay a business record predicate. See Quick v. State, 450 So.2d 880, 881 (Fla. 
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4 th  DCA 19 L )  ( aud i to r  not  q u a l i f i e d  t o  lay  p red ica te  for cash ie r s '  r e p o r t s  which 

formed basis f o r  a u d i t o r ' s  opinion on t h e f t  of r e e e i p t e ) ;  Specia l ty  Lininus. 

Inc. V.  B.F. Goodrich companv, 532 So.2d 1121, 1122 (F l a .  2d DCA 1988) (produ- 

c t i o n  department manager not  q u a l i f i e d  t o  lay pred ica te  f o r  accounting records 

absent  supervision and personal  knowledge of account) ;  Mastan, 214 So.2d a t  

110-1 (Fla. 2d DCA 1968) (one of t h r e e  bookkeepera not q u a l i f i e d  t o  introduce 

booke). The cour ta  have s p e c i f i c a l l y  excluded testimony about lab t e a t  r e s u l t s  

when t h e  t e s t i f y i n g  doctor has no peraonal knowledge of how t h e  test w a s  

conducted. See Beaeley v. M i t e l  of Delaware, 449 So.2d 365, 367 (Fla .  3d DCA 

1984); Brown  v. State, 389 So.2d 269, 270 (Fla .  l e t  DCA 1980)(doctor  could not 

u s e  s ta te  l a b  gonorrhea report s ince  he waa ignorant  of who performed t h e  t e a t  

and how). I n  Beaaley, a t  t r i a l  over worker death b e n e f i t s ,  a deputy medical 

examiner t e s t i f i e d  t h e  decedents BAL waa .16%, based on a lab report of t h e  

decedent 's blood drawn by a funera l  d i r ec to r .  The F i r s t  District held t h e  

testimony and l a b  report inadmissible; t h e  examiner could not l a y  a business 

record p red ica te  f o r  t h e  lab report unleaa he h e w  t h e  procedure wed. Beaslev, 

449 So.2d a t  366-7. Simi lar ly ,  Fat teh  did not  t e s t i f y  he supervieed the test 

of S t rack ' s  blood or personal ly  k n e w  how t h e  t e e t  warn done. Like t h e  doctors 

i n  Beaslev and Brown, he w a s  not q u a l i f i e d  t o  e a t a b l i s h  t h e  BAL t ee t  aa a 

buainess record. Although Fa t t eh  w a s  employed by t h e  o f f i c e  t h a t  d i d  t h e  t e a t e ,  

he d i d  not t e s t i f y  he e i t h e r  supervised t h e  employee or  personal ly  knew how t h e  

tests w e r e  performed. H e  w a s  not qua l i f i ed  to introduce t h e  BAL report, j u e t  as 

t h e  employee witnesees i n  Quick, Specia l tv  Lininae,  Inc., and Hastan w e r e  not.  

Moreover, t h e  BAL wae prepared i n  a n t i c i p a t i o n  o f  l i t i g a t i o n .  Recorde so 

prepared are inadmissible and t h e i r  t ruatworthineas auapect. C .  Ehrhardt,  

F lor ida  Evidence, 5803.6, 4 9 1  (2d Ed. 1984); Depfer v. Walker, 123 Fla. 862, 

125 Fla .  189, 169 So. 660, 663 (1936); Smith V. Fr i sch ' s  Bia Bov, Inc.,  208 

So.2d 310, 312 (Fla. 2d DCA 1968) (po l i ce  r epor t  not a business r ecord) ;  Stambor 

v. One Hundred Seventv-Second Col l ins  Corp., 465 So.2d 1296, 1298 (Fla .  3d DCA 

l 9 8 5 ) ( c i t i n g  eases). Records 80 prepared are n e i t h e r  made i n  'a course of 
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b u e i n e ~ s ' ~ ~  nor under circumetances showing they are reliable. 

Court aa id  i n  d iscuss ing t h e  predecessor t o  Federal Rule 803 (6) : 34 

As t h e  Supreme 

But t h e r e  ie nothing i n  t h e  background of t h e  l a w  . . . which 
euggeate for  a moment t h a t  t h e  bueineae of preparing cases f o r  t r i a l  
should be included. . . Preparat ion of cases f o r  t r i a l  by v i r t u e  
of beinq a "bueineee" or i nc iden ta l  t h e r e t o  would ob ta in  t h e  
b e n e f i t s  of t h i s  l i b e r a l i z e d  version of t h e  ear lv  shop book ru le .  
The p robab i l i ty  of t ruetworthineee of records because they w e r e  
rou t ine  r e f l e c t i o n s  of t h e  day t o  day opera t ions  of a busineee would 
be forgot ten  as t h e  baeia of t h e  r u l e  [ c i t e e  omit ted]  Regulari ty of 
prepara t ion  would become t h e  t e a t  r a t h e r  than t h e  cha rac te r  of t h e  
recorde and t h e i r  earmarke of r e l i a b i l i t y  [c i te  omitted]  acquired 
from t h e i r  eource and o r i g i n  and nature  of t h e i r  compilation. 

Palmer  v. Hoffman, 318 U.S. 109, 114 (1943) (e.a.). A medical examiner knowe her 

reports w i l l  l i k e l y  be used i n  l i t i g a t i o n .  Nothing about t h e  cha rac te r  and 

i n t e r n a l  uee of a medical examiner r epor t  shows reliance or r e l i a b i l i t y  unl ike  

t h e  businessperson who makee a record f o r  i n t e r n a l  uee. Businesspeople may 

diecard  o r  not  record necessary documentation t o  make t h e i r  bueineae report 

admissible i n  cour t ,  but  no u n f a i r  eurpr iee  Occurs t o  require full repor t ing  

when made i n  a n t i c i p a t i o n  of l i t i ga t ion .  35 

The state may argue t h e  t r i a l  cour t  could have admitted t h e  record ae a 

publ ic  record hearsay and r e l y  on smith v. Mott, 100 So.2d 173 (Fla .  1958). See 

S90.803(8), Fla.Stat .  (1989) I n  Smith, t h i e  Court approved use of a BAL report 

made by a publ ic  agency admitted a f t e r  t h e  witneea t e e t i f i e d  he wae f ami l i a r  

with t h e  t e e t  procedure genera l ly  ueed and able t o  desc r ibe  and e u b s t s n t i a t e  

t h a t  procedure i n  d e t a i l .  Smith and t h e  publ ic  records hearsay exception do not  

a i d  t h e  S t a t e  f o r  seve ra l  reasona. 

F i r s t ,  Smith is  dia t inguiehable .  Fat teh  d i d  not  t e a t i f y  he k n e w  how t h e  

t e a t  w a s  performed or whether it wae s c i e n t i f i c a l l y  reliable, un l ike  t h e  w i t n e s s  

i n  Smith. Smith, 100 So.2d a t  175. Thie Court must  require opinions i n  publ ic  

33 S90.803(6) r equ i res  the records be kept in t h e  r egu la r  course of 

34 The 1943 bueineae record e t a t u t e  waa crea ted  by 49 S t a t .  1561 (1936), 

'' I f  t h e  preparer  forget8  d e t a i l e  of a test ,  t h e  report is  s t i l l  admiesible 
ae a paat  r e c o l l e c t i o n  recorded, but  t h e  report preparer  must heree l f  t e s t i f y  
t o  l ack  o f  memory and a l l o w  t h e  jury  to d r a w  conclusions on her  r e l i a b i l i t y .  
§90.803(5), Fla.Stat .  (1989).  A l s o ,  t h e  preparer  w i l l  at least be open t o  
quest ioning on t h e  r e s u l t ' s  s c i e n t i f i c  b a s i s  and reaeoning. 

busineee. See G a r c i a  v. State, 564 S0.2d 124, 127 (F l a .  1990). 

then cod i f i ed  a t  28 U.S.C. 5695. Palmer,  318 U . S .  a t  111 n.1. 
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records be admissible under SS9 01-70 , just as such a predicate is required 

for buaineas recorde. See §90.803(6)(b), Fla.Stat. (1990). unqualified expert 

opinions in public recorde are as unreliable ae unqualified expert opinions in 

business records, as shown by the discussion in Smith itself. Id. at 175-6. 
Also, Smith should not be extended to criminal cases. The public record 

exception excludes "matters observed by a police officer or other law enforce- 

ment personnel" from admiasion in criminal ewes. S90.803(8), Fla.Stat. (1989). 

This provision excludes opinions by medical examiner employees. Federal cases 

show the medical examiner employee is a 'law enforcement personnel.' In United 

States v. Oats, 560 F . 2 d  45 (2d Cir. 1977), the second Circuit Court of Appeals 

considered whether a United States Custom's Service chemiat whose report opined 

the substance seized from the defendant was heroin was a 'law enforcement 

personnel.' "We would thus construe 'other law enforcement personnel' to 

include, at the least, any officer or employee of a governmental agency which 

has law enforcement responsibilities." Id. at 68. The chemist's lab regularly 

teeted items eeieed by Customs Agents, and carefully followed rules designed to 

allow adrnisaion of the results at trial.; in short, the chemists were part of 

the proeecution team, and their reporte inadmissible against criminal defen- 

d a n t ~ ~ . ~ ~  Medical examiners similarly are part of the proaecution t a m  and should 

be considered 'law enforcement personnel' within the meaning of S90.803(8). 

They primarily determine the cause8 of various deatha, the categoriee of which 

show the intent is to root out criminal causation. See $406.11, Fla.Stat. 

(1989). Statute requires them to report to law enforcement agencies and 

36 Florida rules of  evidence, when based on substantially similar federal 
counterparte, are usually interpreted the same way. See Moore, 452 So.2d 559. 
Federal Rule 803(8) variee slightly from S90.803(8), but its import is the same. 
It definea as admiseible: 

Records, reporte, etatements, or data compilations, in any form, 
of public offices or agencies, setting forth ( A )  the activities of 
the office or agency, or (B) matters observed pureuant to duty 
imposed by law as to which matters there was a duty to report, 
excluding, however, in criminal caees mattere observed by police 
officers and other law enforcement personnel, or ( C !  in civil 
actions and proceedings against the Government in criminal cases, 
factual findings resulting from an investigation made pursuant to 
authority granted by law, unleee the sources of information or other 
circumatances indicate lack of trustworthiness. 

Fad. Rules Evid. Rule 803(8), 28 U.S.C.A. 
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prosecutors. S406.1 , Fla.Stat. (19 ). It requires law enforcement coopera- 

tion with medical examiners. 5406.14, Fla. Stat. (1989). Examiners frequently 

testify in homicide prosecutions; they are as much a part of the prosecution 

team as the chemist in Oats. The opinion of an anonymous employee of that 

office, being part of the police investigation, is inadmissible as a public 

record against a criminal defendant. 37 

Second, Appellant urges this Court recede from Smith and hold public 

records containing expert opinion evidence are inadmissible under the public 

records act exception. The Court in smith finda a lack of a motive to fabricate 

makes the records reliable. Smith, 100 so.2d at 176. Such reasoning ia not 

apropos to assuring the qualifications of the  tester and soundneee of teat 

methoda and reasoning, the critical. concerna in reliability of expert opinions. 

The chance for error is much greater in opinion testimony based on research and 

testing than a simple factual observation, and hence the need for cross-examina- 

tion becomes greater. 38 When admitted via hearsay, opinions become unaaeailable 

because methodology and reasoning are hidden. In contrast, crosa has little 

value for observed factual matters since what the observor saw ia already 

recorded. This Court ahould recede from Smith and hold expert opinions in public 

37 This specific exclusion in the public recard eection of recorde in 
criminal caeee made by l a w  enforcement personnel should also be read to exclude 
them as business records. See Oats, 560 F.2d at 78; United States V. Cain, 615 
F.2d 380, 382 (5th Cir. 1980). As the Fifth Circuit put it, to rule otherwise 
makes the business records exception 'la back door for evidence excluded by" the 
public recorde section. Cain, 615 F.2d at 382. Underlying t h i s  broad reading 
of the public record's exclusion of police records is concern for the confronta- 
tion clause. 

This distinction between opinions and factual observations appears in the 
Federal Rule worde of S90.803(8) as shown by comparing it with the Federal rule. 

803(8) includes as admissible: 
(C) in civil actions and proceedings against the Government in 
criminal casee, factual findings rsmlting from an investigation 
made pursuant to authority granted by law. . . . 

Fed. Rules Evid. Rule 803(8), 28 U.S.C.A. The United States Supreme Court holds 
an opinion is a factual finding under section (C) o f  Rule 803(8). See Beech 
Aircraft Corporation v. Rainey, 109 S.Ct. 439, 450 (1990)(citing cases at 446, 
n.7). §90.803(8), Florida Statutes, although it tracka the federal rule nearly 
word for word in other ways, does not include this phrase encompassing opinions 
based on research. Ita only phrase arguably encompassing opinion evidence is, 
"matters observed pursuant to duty imposed by law." 590.803(8), Fla.Stat. 
(1989). A blood alcohol level cannot fairly be characterized a 'matter 
observed:' it is a conclusion based on testing and research. 
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records generally are inadmissible hearsay. 

Third, S90.803(8) excludes records "when circumstances show their Lack of 

trustworthiness." g90.803(8), Fla.Stat. (1989). The unreliability infecting 

business records made in anticipation of litigation, discussed above, identical- 

ly infects public records so made. = United States v. Stone, 604 F.2d 922, 

925-6 (5th Cir. 1979); see also Dykes v. Quincv Telephone Company, 539 So.2d 

503, 505-6 (Fla. let DCA 1989)(hearing officer's propoaed order not a public 

record in part because adjudicative in nature); Beech, 109 S.Ct. 449 n.ll(ci- 

ting Palmer in discussion on reliability under Federal Rule 803(8)). Since the 

medical examiner employee prepared the BAL primarily for UBB in litigation, its 

trustworthiness is suspect and the preparer should submit to examination. 

B. THE STATE AND FEDERAL -8TITUTIONS DEMAND EXCLUSION OF 
BgARL3Ay EXPERT OPINIONS OF A STATE WITNESS IN FAVOR OF HER 
LIVE TESTmNY. 

The confrontation Clause was enacted: 

to prevent depoeitions or ex parte affidavits, such as were 
aometimes admitted in civil caees, being used against the prieoner 
in lieu of a personal examination and croee-examination of the 
witneaa, in which the accused has an opportunity, not only of 
testing the recollection and sifting the conecience of the witnese, 
but of compelling him to stand face to face with the jury in order 
that they may look at him, and judge by his demeanor upon the stand 
and the manner in which he gives his testimony whether he is worthy 
o f  belief. 

Mattox v. United Statee, 156 U.S. 237, 15 S.Ct. 337, 339 (1895). Use of the BZU 

report violated thie compelling reason for enacting the Confrontation C l a u B e .  

This Court holds the Confrontation Clauses of the Florida and Federal 

Constit~tions~~ apply to capital sentencing proceedings. 40 See Rhodes v. State, 

547 So.2d 1201, 1204-5 (Fla. 1989); Gardner v. State, 480 So.2d 91, 94 (Fla. 

39 Contained at the Sixth and Fourteenth Amendments to the Federal 
Constitution and Article I, sections 16 and 22 of the Florida Constitution. 

40 Confrontation rights, since they make the result more reliable, are also 
required by due process, guaranteed by the Fifth and Fourteenth Amendments to 
the Federal Constitution and Article I, section 9 of the Florida Constitution. 
See Ake v. Oklahoma, 470 U.S. 68, 105 S.Ct. 1087, 84 L.Ed.2d 53 (1985)(due 
proeees requires procedures in criminal cases which significantly increase 
reliability of the result). Also, the heightened reliability required in death 
sentencinqs by the Eiqhth Amendment and Article I, eection 17 includes the right 
to confront expert wi-tnesaes, at the least. see Proffitt v. Florida, 685 F.2d 
1277 (11th cir. 1982), modified 706 F.2d 311 (1983). 
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1985); see also Specht v. Patterson, 286 U . S .  (confrontation clause 

applies to habitual offender sentencing); Roberts v. State, 568 so.2d 1255 (Fh. 

1990)(aaaumes appellate counsel errs by not arguing hearsay testimony inadmis- 

sible as confrontation clause violation). Hearsay contravening the confrontation 

clause is inadmissible in death eentencing proceedings. Rule 3.780, F1a.R. 

Crim.P.; Tompkins v. State, 502 So.2d 415, 420 (Fla. 1987). 

The Supreme Court holds hearsay not falling "within a firmly rooted 

hearsay exception" requires lra showing o€ particularized guaranteaa of 

truetworthiness" to be admitted. Ohio v. Roberts, 448 U . S .  56, 66 (1980). The 

abeence o f  traditional predicates €OK a hearsay exception means it does not fall 

within a firmly rooted exception. See Dutton v. Evans, 400 U.S. 74 (1970)(plur- 

ality) (record examined for particularized reliability of co-Conspirator's 

statements admitted under state rule broader than federal co-conepirator 

exception); United States v. Ordonez, 722 F.2d 530 (9th cir. 1983)(failing to 

lay tradition predicate for ledger as businees record meant it wa8 not firmly 

rooted hearsay exception). The failure of the prosecutor below to eBtablFshthe 

predicate for any firmly rooted hearsay exception under national standard0 - 
which are similar to Floridian - requires the government to ahow particularized 

guarantees of truetworthineee to paee ecrutiny under the confrontation elauae. 

No such showing was made: the testimony about the BAL report violated Mr. 

Elledge's confrontation rights. See Stewart v. Cowan, 528 F.2d 79, 85 (6th cir. 

1976)(police testimony about ballistice test conducted by FBI violated state 

defendant'e confrontation righte); Pickett v. Bowen, 626 F.Supp. 81 (N.D.Ala. 

1985), aff'd 798 F.2d 1385 (11th Cir.1986) (state court violated confrontation 

clause by admitting hearsay diagnosis of doctor under state busineea records 

exception without showing unavailability) ; cf. California v. Trombetta, 467 U.S. 
479, 490 (1984)("defendant retains the right to croes-examine" Intoxilizer test 

givers to insure proper teat methode followed and so due process not violated 

by destroying breath samples). 

Even if this Court should hold that the documente are admissible as 

business or public recorda under current law, the confrontation claussa would 
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s t i l  be offendei by t h e i r  use .  Admitting hearsay r e l a t i ng  (1) exper t  opinions 

( 2 )  prepared i n  a n t i c i p a t i o n  of l i t i g a t i o n  againet cr iminal  defendants is not 

f i rmly  rooted i n  American jurisprudence. Bueiness records m a d e  i n  a n t i c i p a t i o n  

of l i t i g a t i o n  are not reliable enough f o r  UBB even i n  c i v i l  proceedings. Palmer, 

318 U.S. a t  114(based i n  p a r t  on t h e  h i s t o r i c  use  of t h e  business record excep- 

t i o n ) .  The Court r ecen t ly  c i t e d  Palmer  t o  expla in  what pub l i c  records are too  

u n r e l i a b l e  to be admitted. Beech A i r c r a f t  CorDoration, 109 S.Ct. a t  449 n.l.1. 

Admitting exper t  opinions contained i n  e i t h e r  publ ic  or  businees records 

is also not "f irmly rooted" i n  t h e  c o n s t i t u t i o n a l  sense. The Supreme Court has 

held t h e  co- conspirator hearsay exception is  a f irmly rooted one, Bouriai lv 

v. United S t a t e s ,  483 U.S. 171, 183-4 (1987), but a r e s i d u a l  hearsay exception 

is not. See Idaho v. Wriqht, 110 S.Ct. 3139, 3147 (1990). I n  Bourjai lv,  t h e  

Court noted t h e  f e d e r a l  co-conapirator exception wae f i r s t  a r t i c u l a t e d  i n  1827 

as part of t h e  o lde r  s e e t a e  r u l e  and had a long h i s t o r y  of acceptance since.  

Bouriai ly,  483 U.S. a t  183. But not every cod i f i ed  hearsay exception must be 

Considered "firmly rooted." Wriaht, 110 S.Ct. a t  3148. Admitting exper t  

opinion evidence under t h e  publ ic  recorde exception found unqual i f ied  acceptance 

i n  c i v i l  caaes i n  t h e  f e d e r a l  c o u r t s  only in 1988. Beach A i r c r a f t  Corp.  109 

S.Ct. a t  447-450 (diecuseing t h e  h i s t o r y  of the d iv i s ione  of c o u r t s  and 

commentators on t h i s  p o i n t ) .  Even today, t h e  f e d e r a l  r u l e s  of evidence exclude 

use o f  opinion evidence contained i n  publ ic  records againet  criminal defendants. 

Federal Rule  o f  Evidence 803(8)(C). The buainess records exception w a s  

i n i t i a l l y  a very l imi ted  one, allowing only statements of account; it gradually 

expanded by s t a t u t e  and j u d i c i a l  decis ions ,  not even arguably inc luding opinione 

contained in business records u n t i l  t h e  l a s t  ha l f  century.  See C .  Ehrhardt, 

F lor ida  Evidence, 5803.6, 492 (2d Ed. 1984); McCormick, Evidence, 719-720 (2d 

Ed. 1 9 7 2 ) ( F i r s t  widespread adoption of modern business records exceptions 

started with model acts of 1 9 2 0 ~ ) ;  see also Ch. 25111, Laws of F la .  (1949) 

( f i r s t  adopting F lo r ida ' s  modern busineae records except ion) ;  Chapin v. 

Mitchell ,  44 Fla.  2 2 5 ,  32 So. 875 (1902) ( t r ac ing  e a r l y  F lo r ida  l a w ) .  Admitting 

exper t  opinions under e i t h e r  exception does not  have t h e  long h i s t o r y  of use 
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like the co-conspirator exception in Bouriailv. Contra Davis v. State, 562 

So.2d 431 (Fla. 1st DCA 1990) (business records qualifies as a firmly rooted 

hearsay exception). Rather, modern liberalization of the rules o f  evidence has 

partially allowed use of hearsay opinions, a Liberalization that doee not 

comport with the confrontation clause's conservative purpoaa - to protect the 
right8 guaranteed British subjects when the clause was enacted. see Mattox, 15 
S.Ct. at 339. Admitting opinions as business and public recorde hearsay 

exceptions is a recent aprout, Like the exception in Wriqht, not "firmly 

rootedf" in the growth o f  the law.41 

POINT v 
EVIDENCE OF TWO CRIMES OF ATT&MPTED FIRST DEGREE MURDER FOR WHIm 

ING EVIDENCE BEFORE THE JURY. 
CONVICTIONS WERg N m  OBTAINED INpI#IpERxY PUT NONSTATUTOm AGGRl4VAT- 

The proceeding was impermisaibly tainted by admitting evidence of two 

attempted first degree murder8 by Mr. Elledge for which no convictions were 

obtained. Mra. Nelson testified about the shooting of her hueband. She then 

eaid Mr. Elledge pointed the gun into the darkened bedroom and "Shot where he 

left me laying and where he left David laying across our beds." R 531. No 

convictions were obtained for these shootinga. 

When this case wae first before this Court, the State had introduced 

details of the Gaffney murder although Mr. Elledge had not then been convicted 

of it. This Court said then: 

Admittedly, the testimony by the police officer related to [the 
Gaffney confession] was not objected to by appellant'B trial 
counsel, but that should not be conclusive of the special scope of 
review by this Court in death casee. Admission of evidence of the 
Gaffney murder is proacribed by our decieion in Provenee, supra, 
because the charge had not reeulted in a conviction at the time of 
the trial in the instant case. It was therefore, a nonatatutory 
aggravating factor. 

Elledae, 346 So.2d at 1002; Provenee v. State, 337 So.2d 783, 786 (Fla. 

41 Additionally, the State never showed that the medical examiner office 
employee who performed the test was unavailable. Since expert opinions in public 
recorda derive little value from the time o f  their making, unlike co-conspirator 
statements which do not require ahowing unavailability, United States V. 
Inadi, 475 U . S .  387 (1986), the proponent muat show unavailability. Indeed, 
absent croa~, the opinions are unreliable. The State did not show unavailability 
below; uae of the BAL raault vFolated Mr. Elledge's right to confront the test 
giver. 
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1976); Douuan v. S t a t e ,  470 So.2d 697, 701 (F l a .  1985). 

J u a t  as t h i s  Court before found in t roduct ion  of Gaffney's murder without 

a convict ion was error, it must  now f ind  error t o  admit t h e  evidence of t w o  

attempted murders.  Although t h e  S t a t e  may t r y  t o  d i s t i n g u i s h  t h e  above casee 

because t h e  a l l eged  attempted murders occurred i n  t h e  same episode as t h e  Nelson 

homicide, such would be a d i s t i n c t i o n  without a d i f ference .  The r u l e  admitt ing 

t h e  d e t a i l 8  of p r i o r  v i o l e n t  f e lon ies  does not open t h e  way f o r  unconst i tut ion-  

al, p r e j u d i c i a l  and i r r e l e v a n t  evidence. See Rhodes v. State, 547 So.2d 1201, 

1205 ( F l a .  1989). A m e r e  r e l a t i o n  i n  time with a convicted offense  does not 

e l e v a t e  an unconvictsd offense  t o  t h e  s t a t u s  of a e t a t u t o r y  aggravating 

circumstance; t h e  s t a t u t e  p l a i n l y  requi res  evidence only of prior convict ions.  

The testimony does not  expla in  how t h e  offense  f o r  which Mr. Elledge w a s  

convicted occurred. As gra tu i tous ,  damaging evidence, the t r i a l  cour t  committed 

fundamental error by admitt ing it, contrary  t o  S921.141, Flor ida  S ta tu tea ,  due 

prOCesa, and t h e  heightened r e l i a b i l i t y  required i n  death sentencinge. 42 

PQIlQT VI 
ADMISSION OF TRE DEFRNDIWT'S ALIASES WHICEI SUGGESTgD PRIOR CRIMXNAL 
COmucT WAS ERROR. 

The t r i a l  cour t  e r r e d  by not  redact ing  a por t ion  of Mr. Elledge's  

confession; a policeman begins t h e  tape, eaying, "Thia i a  statement of white 

m a l e ,  William . . . Elledge . . . Aleo known as Butch, also known a n  B i l l y  t h e  

kid. . . ." R 392. Mr. Elledge confirmed he used t h e  name 'Billy t h e  Kid' i n  

response t o  t h e  o f f i c e r ' s  queetion. R 393. 

In t roduct ion  of an a l ias  connotea " i n  t h e  publ ic  mind s o m e  previoua 

cr iminal  a c t i v i t y . "  L e e  v. S t a t e ,  410 So.2d 182, 183 (Fla. 2d DCA 1982); 

S t a t e  v. Harvey, 26 N . c . A ~ ~ .  716, 217 S.E.2d 88 (1975). Admit t ing aliases a t  

t r i a l  muet be s t r i c t l y  sc ru t in ized  t o  avoid euggesting t h e  defendant belongs t o  

a cr iminal  c laee .  Lee ,  supra; D'Allesandro v. United S ta tee ,  90 F.2d 640, 641 

(3d Cir. 1937) .  The use  of an al ias impugna a defendant 's  cha rac te r  genera l ly ,  

cont rary  t o  t h e  r u l e s  of evidence. See Uni ted  States v. Terebecki, 692 F.2d 

42 These r i g h t s  are guaranteed by t h e  F i f t h ,  s i x t h ,  Eighth, and Fourteenth 
Amendments t o  t h e  Federal Const i tu t ion  and Article I, sec t ions  9, 16, 17, and 
22 of t h e  F lo r ida  cons t i tu t ion .  
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1345, 1348 n.2 (11th Cir. 1982). This is especially true when the alias 

inherently demeans the defendant's character. _cf. Lamb v. State, 354 S0.M 124, 

125 (Fla. 3d DCA 1978) (no error in allowing indictment with alias listed because 

defendant uaed it in proceedinge and alias not demeaning). This Court holdfl 

inadmissible evidence which goes to show only criminal propensity or bad 

character. See Caatro v. State, 547 So.2d Ill, 114 (Fla. 1989); Jackson v. 

- State, 451 So.2d 458 (Fla. 1984). In Jackson, the state introduced evidence the 

defendant, accused of shooting two men to death over drugs, pointed a gun at a 

witness and boasted he was a *thoroughbred killer.* This Court reversed, 

holding the boast went only to propensity to k i l l ,  not a relevant issue. 

Jackson, 451 So.2d at 461. Like the defendant'e boast in Jackson, Mr. Elledge's 

identification with a well-known deaparado relates only to his Character and 

propeneity for crime. It was irrelevant and its prejudicial effect outweighed 

its probative value. The sentencing wae unreliable, contrary to due proeeee and 

the prohibition against cruel and unusual punishment. U.S.Const. Amendments 

VIII and X I V .  

A lso ,  proof of criminal activity for which no convictions were obtained 

conatitutee non-statutory aggravating evidence. See Elledqe, 346 So.2d at 1002; 

Draaovich v. State, 492 So.2d 350, 355 (Fla. 1986)(citing cases). Use of this 

aliae waa similar to the evidence in Draaovieh that Dragovich had a reputation 

as an arsonist and WBB known aa *the Torch.' This evidence was incompetent and 

harmful when it improperly entered the weighing process. 43 Likewise , evidence 
one uaea a famous outlaw's name cannot be used in deciding a capital sentence. 

POINT VII 
THE TRIAL COURT COMMITpED ERRQR BY ADHITTTNG EVIDRNm TBAT 

STRACK WAS A COLLEGE "DENT. 

The jury heard a police officer ask Mr. Elledge, in his taped confeesion, 

to identify strack from a college identification card. Mr. Elledge did so. R 

405. Evidence of Strack's education was irrelevant, prejudicial victim impact 

The error below is even more clear cut sines Mr. Elledge waived reliance 
on the no prior criminal history mitigating circumstance, R 1895, meaning 
evidence of other crimes would be taken ae aggravation. 
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evidence, contrary to Florida law and the Federal Conetitution. 44 

Evidence of the character of a homicide victim potentially inflames the 

jury and so violates the heightened reliability required for a capital 

sentencing proceeding. See Booth v. Maxvland, 482 U.S. 496, 107 S.Ct. 2529, 96 

L.Ed.2d 440 (1987); South Carolina v. Gathers, 109 S.Ct. 2207 (1989); Jackeon 

v. Duaaar, 547 So.2d 1197, 1199 (Fla. 1989). In Gathers, the proaecutor 

introduced various religioua tracts the victim wa8 carrying which were uaed to 

inflame the jury for the homicide. As in Gathers, the proaecutor here introduced 

a totally irrelevant fact about the victim's aaaociatione. The education of 

Margaret Strack waa not at iseue; the introduction of evidence auggesting her 

college career had been cut short inflamed the jury against Mx. Elledge. It was 

irrelevant, and i t e  prejudice outweighed any probative value it had. Jackson, 

supra. As in Gathere, ita uBe violated the heightened reliability required for 

death sentencings. 

HAD 7XCW PRgVIWSLY S m m  TO DEATH. 

During the croee examination of DK. Caddy, the proeecutor aeked if he 

reviewed the tranacripte of the 1975 and 1977 hearings in formulating his 

opinion. R 645, 650. These questions improperly preeented evidence Mr. Elledge 

had previouely been sentenced to death. 45 

Bringing out information on era00 exam that a defendant has previouely 

been sentenced to death can only inflame a jury. See Teffeteller v. State, 495 

S0.2d 744, 746-7 (Fla. 1986); see also Jackson v. State, 545 So.2d 260, 263 

" Mr. Elledge moved to redact this portion of the confession prior to 
trial. R 2082, 2593, 56. He warned the trial court "given today'a climate with 
the Bundy execution so recent, and talk about callsge girls, I think it's going 
to away the jury in this case." R 58. The trial court denied the motion. R 
59. The court also recognized an objection had already been made when the tape 
was published. R 387. 

'' The court had granted defense counsel's motion in limine not to mention 
the prior sentencings. R 2417-9, 24. The court later modified the order at 
defense counsel's request to the extent the parties could bring out the fact: Mr. 
Elledge had been on death row, but kept in place that part a€ the order 
prohibitting mentioning how many times or when the earlier Proceedings occurred. 
R 102. Defenee objected on this basis when the prosecutor asked about the 1975 
and 1977 proceedings. 
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(Fla. 1989)(proeecutor brought out on cross that defendant had previously bean 

convicted in that case: intentional presentation o f  previous conviction required 

reversal). Although this Court found no reversible error in Teffetsller when 

information the defendant had previously been aentenced to death came out, that 

decision was based primarily on defense waiver. See Weber v. State, 501 So.2d 

1379, 1384 (Fla. 3d DCA 1987). When the prosecutor deliberately elicits the 

damaging evidence, over objection by defense, the error requires reversal. See 

Jackson, supra. This occurred below. The jury was told Mr. Elledge already had 

two sentencinge. Even worse, the jury was informed thsee occured some twelve 

years before. Public anger at the length o f  capital sentencing decieions is 

well known. This information invited the jury to make a atatement against Mr. 

Elledge for rightfully demanding a fair eentencing hearing. 

Such information violates due procese. In a related context, the former 

Fifth Circuit held "Indeed, we are hard pressed to think of anything more 

damning to an accused than information that a jury had previously convicted him 

for the crime charged." United States v. Williams, 568 F.2d 464, 471 (5th C i r .  

1978). Williame ia bottomed on due process. See Williams v. Griewald, 743 B.2d 

1533, 1537 n.4 (11th Cir. 1984). Similarly, letting a sentencing jury know the 

defendant was previously sentenced to death violates due praceas. It ale0 

violates the prohibition against cruel and unuaual punishment. The decision to 

impose death is awesome, difficult, and highly subjective. Knowing another 

sentencer hae twice imposed death before relieves jurors af their sense of 

responsibilityto make their own decieion. Cf. Caldwell v. Missisaimd, 472 U.S. 

320, (1985)(telling jurors the decision will be reviewed on appeal relievee 

their feeling of reaponeibility and renders the sentence unreliable, contrary 

to the Eighth Amendment). Permitting evidence Mr. Elledge had twice before been 

sentenced to death was error. 

POIleT IX 
NR. ELLEDGE'S STATRMEMTS, I ~ L ~ A R X L Y  MADE AM) OBTAINED IN 
VIOLATION OF THZ FIFTEl AMENDMENT WERE KRROEOUSLY ADXXTTED. 

After his arrest in Yacksonville, Mr. Elledge was then taken to the 

Jacksonville Beach Police Department. At 5:OO or 5:30 a.m. on August 26, 1974, 
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Officer Roach first advised Mr. Elledge of his Miranda rights.46 MS 0-9. When 

asked if he were willing to waive his rights and answer questionB, Mr. Elledge 

told Officer Roach that he "had nothing to Bay." MS 13. He refused to identify 

himaelf, MS 32, and wae "somewhat evasive . . . He indicated he didn't know what 

I was talking about." HC 60. Officer Roach then went to the Beacon Motel to 

gather more facts concerning the Neleon homicide. MS 13. Officer Roach tried 

a second time to interrogate Mr. Elledge at 7:30 or 8 : O O  a.m. After being given 

his Miranda rights,  Mr. Elledge again "had nothing to say.'g MS 13. Despite Mr. 

Elledge's desire to remain silent, Officer Roach began talking "to establish a 

rapport." MS 32. He conducted a "general type of interview;" the two discuesed 

where Mr. Elledge had been, what he had been doing, where he worked, and if he 

had been drinking or taking drugs. Mr. Elledge gave conflicting responses to 

the last question. MS 32-33. Officer Roach again asked about the Nelson 

homicide. When not interviewed, Mr. Elledge wae returned to his cell. MS 28. 

Between the second and third interviews, Officer Roach obtained a photo 

lineup identification of Mr. Elledge as the perpetrator of the Nelson homicide 

and learned circumstantial. evidence connected him to Strack's murder, MS 16-17. 

Around 9:00 a.m., officer Roach tried to interview Mr. Elledge for the third 

the, again reading the Miranda rights. Mr. Elledge still had nothing to aay. 

MS 25. Officer Roach confronted Mr. Elledge during this interview with the 

varioue piece8 o f  circumstantial evidence connecting him to the Strack homicide. 

Though Mr. Elledge did not reapond to this attempt at interrogation, he wae by 

now becoming frightened by Officer Roach's persistent attempts to get him to 

talk. "He was evasive and he continued to deny what -- any knowledge of the 
Nelson situation." HC 61. A t  the close of this interview, he was charged with 

the Nelson robbery and homicide, MS 36, and returned to his cell. 

The fourth and final interview by Officer Roach took place at around 10:30 

O6 These facts are taken from the tee thony of Officer Roach at both the 
hearing on the motion to euppress, held before Judge Futch on March 17, 1975 and 
the hearing on Mr. Elledge's petition for habeas corpus held before Judge Edward 
Davis, United Statee District Court, Southern District of Florida on July 2,  
1985. As used in this point the abbreviation MS atande for the 1975 Motion to 
SuppreSS, see Motion to Supplement, Attachment C; HC refers to the transcript 
page o f  the habeaa corpua hearing, Bee Motion to Supplement, Attachment D. 
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a.m.  MS 19,27. This one also began with Miranda warnings. MS 20. "He w a s  again 

evasive." HC 61. Of f i ce r s  Roach and Hunt w e r e  both present  f o r  v i r t u a l l y  t h e  

entire interview. MS 25 .  I n  t h i s  in ter rogat ion ,  M r .  Elledge confemeed t o  t h e  

St rack homicide. MS 23-5. H e  had no sleep before t h i s  confeeflion from 2 am 

t h a t  morning, and nothing t o  eat,  being very hungover. MS 66. H e  d id  not sleep 

u n t i l  3 pm a t  t h e  Duval County J a i l .  MS 66. From then u n t i l  t h e  next a f t e r -  

noon, of August 27,  he got  l i t t l e  s leep ,  becauea he w a s  i n  a holding cel l  with 

l i t t l e  v e n t i l a t i o n ,  holding twenty-eight people, more than i ts  capaci ty .  MS 69. 

A t  around 3 pm on August 27, Mr. Elledge w a s  again interviewed, now by 

Officer nevin o f  t h e  Hollywood police, Chief W i l l i s  of t h e  Dania police, and 

Detect ive Lombard of t h e  Holywood police.  The po l i ce  had Mr. Elledge execute 

two wavier of r i g h t s  forms, a f t e r  which Mr. Elledge gave t h e  taped statements 

used in t h i s  reaentencing. When asked what h i e  mental and emotional. s ta te  w a s  

during t h i s  interview, M r .  Elledge t e s t i f i e d ,  

I w a s  still. kind of i n  a daze t h a t  t h e  whole s i t u a t i o n  had taken 
place; and I wae so confused from t h e  f a c t  t h a t  t h r e e  people had 
d ied  in t w o  days, you know, t h a t  I waa suppoaed t o  be involved in .  

I w a s  j u s t  emotionally not  a b l e  t o ,  r e a l l y  ready to ,  even t h i n k  
about it, and t r y  t o  sort out  t h e  f a c t s ;  or anything like t h a t ,  or 
t r y  t o  f i g u r e  ou t  where I wae at. 

MS 67. 

M r .  Elledge invoked h i s  r i g h t  t o  remain s i l e n t  and t h e  police ignored and 

repeatedly  queationed him. This w a 0  a v i o l a t i o n  of h i e  r i g h t  t o  remain e i l e n t ,  

guaranteed by t h e  Federal Conaitut ion 's  F i f t h  

Once warnings have been given, t h e  subsequent procedure is clear. 
I f  t h e  individual  i n d i c a t e s  i n  any manner, a t  any time prior t o  o r  

- during queetioning,  t h a t  he wiehea t o  remain s i l e n t ,  t h e  in ter roga-  
t i o n  must cease. A t  t h i s  point  he ha8 shown t h a t  he in tends  to 
exerc i se  hie F i f t h  Amendment pr iv i lege;  any statement taken a f t e r  
t h e  person invokes h i s  p r i v i l e g e  cannot be o the r  than t h e  product 
of compulsion, s u b t l e  or otherwise. 

Miranda v. Arizona, 304 U.S. 436, 473-474 (1966). Although Mr. Elledge s t a t e d  

he had "nothing t o  say" in te r roga t ion  continued u n t i l  h i s  w i l l  w a s  overborne. 

47 The police v i o l a t e d  Mr. Elledge's  r i g h t s  to remain s i l e n t ,  to Counsel, 
t o  due process, and to freedom from c r u e l  and unueual puniehment, guaranteed by 
t h e  Federal Cons t i tu t ion ' s  Fourth, F i f th ,  Sixth,  Eighth, and Fourteenth 
Amendmenta and F l o r i d a ' s  Article I, 552, 9 12, 16, 17 and 23 and Rule 3.190, 
Flor ida  R u l e s  of Criminal Procedure. 
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In Christopher v. Florida, 824 F.2d 836 (11th C i r .  1987), the defendant said, 

"I got nothing else to say." 824 F.2d at 840. The Court ruled all gusetioning 

must cease, and suppressed the statements. In spradlev v. State, 442 So.2d 1039 

(Fla. 2d DCA 1983) and State v. Wininqer, 427 So.2d 1114 (Fla. 3d DCA 1983), the 

courts held a requeat to stop questioning "however phrased" must be honored. 

This Court holds statements such as "I'd rather not talk about it" and "I don't 

want to talk about it" are at leaat equivocal requests to remain silent, 

requiring questioning cease. Owen v. State, 560 So.2d 207, 210-11 (Fla.1990). 

Here, the requests were even clearer, yet questioning continued. 

Repeated re-approaching a suspect and re-reading his rights is coercive. 

Michisan v. Moaelv, 423 U . S .  96, 102 (1979). The offieere below engaged in j u a t  

such a tactic, until Mr. Elledge's will was overborne. The statements of Auguet 

27 ale0 were involuntary. ~ r .  Elledge suffered from a mental/emotional distur- 

bance, had little sleep and had been kept in an overcrowded and poorly 

ventilated cell after being forced to confeee to the Jacksonville police the 

previoue day. All of these factors, individually and cumulatively point to the 

fact that Mr. Elledge's statements were involuntary and that he did not freely, 

knowingly, and intelligently waive his right to couneel and right to remain 

silent. The Florida courts conaistently hold that improper, coercive tactics, 

especially when used in combination, renders a statement involuntary. Brewer ve. 

State, 386 So.2d 232 (Fla.1980); Gaspard v. State, 387 So.2d 1016 (Fla.lst DCA 

1980); Hawthrone V. State, 377 So.2d 780 (Fla.lst DCA 1979); William8 V. State, 

441 So.2d 653 (Fla.3rd DCA 1983); Ware v. State, 307 So.2d 255 (Fla.4th DCA 

1975); Fillinqer v. State, 349 So.2d 714 (Fla.2nd DCA 1971). Also, the August 

27 statements to the Hollywood police were the product of the firet involuntary 

statement, requiring they be suppressed. See Oreaon v. Elstad, 470 U.S. 298, 105 

S.Ct. 1285 (1985); Gaspard, supra. The trial court erred in admitting them. 

WILPT x 
THE TRIAL COURT ERRED BY RESTRICTING IMPORTZWI!, RgLEv2wT MITIGATING 
EVIIIrncE. 

The trial court excluded competent, live testimony from a prison officer 
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that Mr. Elledge wi be a good prisoner in the future." R 545. ficer George 

Kuck testified he had been employed as a corrections officer for seven and a 

half years; he currently is a sergeant in charge of a wing at Florida State 

Prison with 102 inmatee. R 543. He had known Mr. Elledge since 1981 or 1982; 

he had not been a problem inmate. R 543. For 22 years before becoming a 

corrections officer, Kuck was an army drill. inetructor. R 544. This experience 

gave him good judgment on who would cause trouble. R 544. However, the court 

undercut this testimony and prevented him from testifying Mr. Elledge would do 

well in the future: 

Q If Mr. Elledge was to go back to prison for X number of years, 

M F i .  SATZ: I object to that. He has shown no ability or 

THE COURT: I sustain the objection. I think it calls for 

do you think, consider that ha would ever be a danger to -- 
qualificationa to give an opinion like that. 

speculation. 

R 545. This error was extremely prejudicial; one juror expressly asked about 

Mr. Elledge's future behavior in prison. R 689. 

This court holda a potential for good adjustment to priaon Life 

mitigates a capital sentence. See Valle v. State, 502 So.2d 1225, 1226 (Fla. 

1987)(testimony of psychologist and corrections conaultanta concerning 

defendant's future good prison behavior erroneously and prejudicially excluded); 

Francis v. Duaaer, 514 So.2d 1097, 1098 (Fla. 1987)(probability of future good 

behavior in prison is valid mitigator); Fead v. State, 512 So.2d 176, 178 (Fla. 

1987)(parole supervisor testified defendant "could work in farming within the 

prison syetem."); accord Skipper v. South Carolina, 476 U.S. 1, 5 (1986); 

Jonea V. Duaaer, 867 F.2d 1277, 1280 (11th Cir. 1989). The law ahows deference 

to the opinion of experienced prison officers with first hand knowledge of a 

prisoner's behavior.4g -- See Fead, suora; Burch v. State, 522 So.2d 810, 813 

40 Ironically, Mr. Elledge's petition for habeas corpus was granted because 
he had been forced to sit in chains at his previous resentencing based on 
untested hearsay allegations allegedly originating with a jailer that he would 
be a danger to court pereonnel. Ellsdae, 823 F.2d at 1451-2. 

49 The courts defer to prediction# of prisoner behavior by prison officers 
in other contexts in respect €or their expertise. S%a Meachum v. FanO, 427 U.S. 
215, 225, 96 S.Ct. 2532, 49 L.Ed.2d 4 5 1  (1976)(prison officials discretion on 
security level needed for inmates respected without judicial review unless 
predicated on specific acta of misconduct found without due process); Clark v. 
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(Fla. 1988)(court noted claim of good prison adjustment weak since County jailer 

opined Burch required more secure prison); Jones, supra(hearaay evidence Of 

jailer's opinion related by defendantla relative that defendant a model prisoner 

eatablished prejudice for Hitchcock error). In Texas, where statutes explicitly 

put future dangerousness at issue, testimony of corrections officere with first 

hand familiarity with the defendant about hie future dangerousnese are competent 

opinions. See Fierro v. State, 706 s.w.2d 310, 317 (Tex.Crim.App. 1986)(en 

banc). First hand knowledge provides expertise in the defendant's character: 

It could be urged with equal logic that a lawyer who had been 
familiar with a defendant's criminal record for 25 years and had 
prosecuted him for the crime of rape would be in a better position 
to predict future conduct than a psychiatrist who based an opinion 
on a brief visit in a jail cell. 

Esquivel V. State, 595 S.W.2d 516, 527 (Tex. Crim. App. 1980)(en banc); EEE 

- also Gardner v. State, 480 So.2d 91, 93 (Fla. 1985) (officer who observed 

codefendant €or five hours qualified to opine on his character and personality). 

The Supreme Court approves future dangerouaness findings by those not aeademi- 

cally trained in psychology or psychiatry, explicitly noting prison officials 

make such judgments. See Barefoot v. Eetella, 463 U.S. 880, 897 (1983); Jurek 

v. Texae, 428 U . S .  262, 274-6 (1976)(opinion by Stewart, Y . ) .  

Officer Kuck's opinion was no more speculative than thoBe in Valle, Jonee, 

and Fead, and should have been coneidered by the jury as relevant mitigating 

evidence. The state may argue that although not 'speculative,' the officer was 

not qualified as an expert and so the judge wae right for the wrong reason. 

However, had the objection been sustained on that basis, Mr. Elledge could 

eamily have remedied the error by aeking the officer be qualified. He had shown 

Kuck's expertise in corrections and first hand knowledge of Mr. Ell63dge'S 

character. Together, theee eourcea o f  knowledge allow Officer Kuck to opine on 

Mr. Elledge's future conduct, as did the knowledge of the corrections eonsul- 

tants in Valle, the jailer in Jones, the policeman in Gardner, and the prison 

officer in Fierro. Alternatively, mitigating evidence cannot be restricted by 

State, 395 So.2d 525, 528 (Fla. 198l)(courts give wide-ranging deference to 
security decisions by prison officials). 
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mechaniatic application of state rules of evidence. See Green v. Georqia, 442 

U.S. 95, 97 (1979); Dutton v. Brown, 812 F.2d 593, 601 (10th C i r . ) ,  cert. 

denied 108 S.Ct. 116, 197 (1987)(en banc). As the Eleventh Circuit recognized 

in Jonee, 867 F.2d at 1280, opinions by jailers about prisoner behavior are 

admissible as mitigation even though the jailer was not qualified. The 

exclusion of Kuck's opinion cannot atand under either atate law or federal 

conatitutional analysis. The court compounded the error ' a harm by Btating 

Kuck's opinion on Mr. Elledge's future behavior was speculative. This erroneoua- 

ly instructed the jury it cannot reliably predict M r .  Elledge's future behavior. 

The state introduced evidence 

of Mr. Elledge's prior violent feloniee which goes to show propensity to 

violence, Elledaa I, 346 so.2d at 1001. Restricting evidence o f  future 

nonviolence in the face of atate evidence suggesting the same violates the due 

process of law by denying Mr. Elledge the opportunity to rebut state evidence. 

See Skipper, 476 U . S .  at 5 n.1. The order for this reaentencing states: 

The exclusion also violated due process. 

Only with an adversary proceee can the reliable evidence be sorted 
out from the unreliable. Future dangeroueness can be determined 
only "when the convicted felon hae the opportunity to preeent his 
own side of the case." Barefoot v. Estelle, 463 U.S. 880, 901. . 

Elledae, 823 F.2d at 1452. The trial court denied Mr. Elledge that opportunity 

below, contrary to due process. 

. .  

Restricting William'e brother, Daniel Elledge, from explaining Daniel's 

succeesful social adjustment following an abused childhood violated the Lockett 

rule and due proce~s.~' Daniel Elledge tsatified about the eevere emotional and 

physical child abuse heaped upon the Elledge brothers primarily by their mother. 

The Statement of the Facts details this abuse. Both children were abused, in 

Daniel's opinion, R 560. But, when the defense attempted to ask Daniel why he 

d i d  not have the same problems as hie brother despite the abuBe, the trial court 

50  S921.141, Florida Statutes and the Federal Constitution's Eighth 
Amendment and Florida's Article I, section 17 which prohibit unusual punishment 
all require complete consideration of relevant mitigating evidence in a capital 
eentencing. 

51 Lockett v. Ohio, 438 U.S. 586, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978). 



kept t h e  evidence out .  R 565. I n  cros~, t h e  state emphasized o t h e r  family 

members were abused, R 565,  and Daniel has a good work record. R 566 .  The 

prosecutor  brought out  t h a t  o ther  victim8 of c h i l d  abuse grow up without 

probleme during quest ioning of a defense exper t  who opined Mr. Elledge's  

upbringing caused h i s  behaviors. R 636. The cour t  ru led  t h i s  evidence re levant .  

- Ibid.  The prosecutor  urged t h e  cour t  reject c h i l d  abuse as a mit iga t ing  circum- 

atanee s ince  o t h e r  abused family members had not  turned t o  crime. R 2680. 

Daniel Elledge wae c l e a r l y  competent to t e s t i f y  what influenced h i s  own 

upbringing: this C o u r t  allows lay etrangere to t e s t i f y  about a person's 

Character with a mere f i v e  hours observation. Sse Gardner, 480 So.2d a t  93. 

The s t a t e ' e  own v e s t i o n s  and argumente put: t h e  charac ter  o f  Mr. Elledge's  

family a t  i s s u e  by sugqeeting t h e  c h i l d  abuse i n f l i c t e d  on Mr. Elledge and 

Daniel d id  not inf luence  Mr. Elledge's  mental e t a t e  s i n c e  Daniel wae not  

similarly affec ted .  Denying a defendant an opportunity to r ebu t  or  expla in  

damaging state evidence i n  a capital sentencing proceeding v i o l a t e e  due process. 

See Skiwwer, supra; Gardner v. Florida,  430 U.S. 349, 362 (1977); see ale0 

McCrae  v. State, 395 So.2d 1145, 1151 (Fla. 1981) (prosecutor  may go into 

d e t a i l s  of defendant 'e p r i o r  convict ions when defense opened door by misleading 

ju ry  on serioueneas of p r i o r  o f fense ) .  Allowing Daniel t o  expla in  why he pulled 

through h i s  dismally abusive childhood would rebut  t h e  t h r u s t  of t h e  state a 

evidence t h a t  W i l l i a m ' s  childhood did not a f f e c t  h ie  later  behavior. It would 

put t h e  f u l l  p i c t u r e  of t h e  Elledge household and its e f f e c t s  before  t h e  jury ,  

r a t h e r  than t h e  cribbed snapshot omit t ing f a c t s  damaging t o  t h e  state's theory. 

The t r i a l  cour t  e r r e d  i n  excluding t h i s  evidence. 

Al ternate ly ,  i f  t h i s  Court r u l e s  t h i s  evidence not r e l evan t ,  then  it must 

f ind  error i n  allowing t h e  proaecutor t o  br ing  out  t h e  f a c t  that: o t h e r  vict ims 

of c h i l d  abuse,  completely unre la ted  t o  Mr. Elledge, made appropriate social 

adjustments. R 636. This evidence wae so remote and collateral aa t o  be ir- 

re levant ;  it prejudiced Mr. Elledge by suggest ing t h e  abuse  he su f fe red  ae a 

c h i l d  had nothing t o  do with his later behavior. 

WINT XI 
STRIKING TESTWNY SHOWING THE VICTIM USKD DRUGS VIOLA!I!XD MR. 
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RLLEDGE'S RIGHT M CONFRONT WI"ESSE8 AND PRESENT MITIGATING 
EVIDENCE IN A CAPITAL PRO(=EEDING. 

The cour t  erred by s t r i k i n g  cross about t h e  mul t ip le  needle marks on 

St rack ' s  body. The medical examiner, Fat teh,  t e s t i f i e d  on direct t h a t  t h e  blood 

screen performed on St rack revealed only t h e  presence of alcohol  and nothing 

else. R 460. During croes, he t e s t i f i e d  St rack had 15 needle puncture marke on 

her r i g h t  elbow and 2 on her  l e f t  hand. The court s t r u c k  t h i s  croBa, dec la r ing  

in t h e  jury '#  presence t h e  marka i r r e l e v a n t  s ince  no evidence euggeated use of 

hard drugs when s t r a c k  died.5z R 466-7. 

Preventing m. Elledge from present ing  t h i s  r e l evan t  evidence harmed h i s  

caee. I n  h i s  confession, Mr. Elledge s t a t e d  t h e  v ic t im wae in tox ica ted  before 

she died.53 R 408.  The marke demonstrate in- toxica t ion  from t h e  U B ~  of druge 

in jec ted  by needle and support Mr. Elledge's  account St rack smoked marijuana by 

showing t h e  v ic t im tended to u s e  i l l e g a l  substancee. The v ic t im ' s  in tox ica t ion  

ae tab l i shes  a defenne t o  t h e  e spec ia l ly  heinoua, a t roc ioua ,  or cruel (HAC) 

aggravator.  S t rangula t ion  of an in toxica ted  victim who f e e l a  l i t t l e  pain or 

fear is not HAC. See Rhodes v. S t a t e ,  547 So.2d 1201, 1208 (F l a .  1989); Hereoq 

v. S t a t e ,  439 So.2d 1372, 1380 (Fla. 1983). I n  Fthodes, evidence t h a t  t h e  v ic t im 

w a s  known to frequent  bars and be a heavy d r inker  toge the r  with t h e  defendant 'e 

s tatements on her  condi t ion  made HAC inapp1i~abI.e .~ '  The cour t  below refuaed t o  

admit s i m i l a r  evidence showing t h e  v ic t im used hard druge which would have 

corroborated Mr. Elledge's  claim she w a s  in toxica ted .  The evidence of Strack'B 

drug use  also supports evidence she s e x u a l l y t e a s e d  Mr. Elledge. The connection 

between p r o e t i t u t i o n  and drug use  is w e l l  known: drug use  suggests t h e  vict im 

i m p l i c i t l y  exchanged sex play for marijuana. Mr. Elledge needed t o  ea tab l i ah  

t h e  t e a s i n g  t o  expla in  h i s  v io len t  reaction: he had broken up with h i s  

52  This comment in e f f e c t  ins t ruc ted  t h e  j u r y  t h i s  f a c t  w a s  untrue.  Fat teh  
also said t e a t s  would l i k e l y  not d e t e c t  drugs i n  t h e  body longer than 24  hours 
and marijuana w a s  no t  de tec tab le  i n  1974.  R 468. 

53 The state disputed t h a t  S t rack wae in tox ica ted  by way of  F a t t e h ' s  d i r e c t  
testimony and t h a t  of t h e  bartender,  J a n e t  Pocis,  who s a i d  Mr. Elledge and St rack 
d id  not  appear drunk when they l e f t  the bar. R 360. 

54 Even when t h e  v i c t h  is aware enough f o r  HAC t o  apply, i n tox ica t ion  can 
lessen  t h e  weight of t h e  aggravator.  

52 



girlfriend the previous day and reactel 

teasing. R 399. 

in a drunken, stoned rage after the 

Mr. Elledge has the right to full cross-examination of opposing WitneSBeH 

under both the Sixth Amendment to the Federal Constitution and Article I, S16 

of the Florida Constitution.55 - See Coxwell v. State, 361 So.2d 148, 150 (Fla. 

1978); Coco v. State, 62 So.2d 892, 895 (Fla. 1953). This Court recognizes the 

right to confront and cross-examine witnesses applies to capital eentencing 

proceedings. Rule 3.780(a), Fla.R.Crh.Pr0.; Modes, 547 So.2d at 1204; 

Walton v. State, 481 So.2d 1197, 1200 (Fla. 1986). 

[ A ]  fair and full cross-examination of a witneae upon the subjects 
opened by the direct examination is an absolute right . . . which 
muet always be accorded by the person against whom the witneea is 
called, and this is particularly true in a criminal case . . . 
wherein the defendant ie charged with murder in the first degree. 

It is stated in 58 Am.Jur., page 350, Section 629, and we quote 
with approval: ". . . if a question ia within the scope of direct 
examination it is not objectionable on crose- examinat ion 
because it tends to establish a defense to the action." 

. .  

It is further stated . . .: 
w[CJroes -examination is not confined to the identical details 

teatified to in chief, but extends to its entire aubject 
matter, and to all matters that may modify, supplement, 
contradict, rebut, or make clearer the facts testified to in 
chief by the witneas on cross-examination. 

Coco, 62 So.2d at 895. It is proper to croam about phyaical evidence within the  

witness's knowledge which tends to modify, rebut, supplement, or clarify the 

direct testimony. Id. at 894; Zerquera v. state, 549 So.2d 189, 192 (Pla. 

1989); Kniaht v. State, 97 So.2d 115, 119 (Fla. 1957). In Coco, the defendant 

argued misidentification and attempted to establish - via the crosa of an 
officer who testified he lifted the fingerprints - that prints taken from a 
murder weapon did not match h i s  own. This Court held restricting testimony about 

'' Because the right to confront witnesses increases the reliability of the 
result, it is also mandated by due process, ~ e e  Ake v. Oklahoma, 470 U.S. 68, 
77-83, 105 S,Ct. 1087, 84 L.Ed.2d 53 (1985)(procedures subatantially increaeing 
reliability in criminal cases required by due procees), and the heightened 
reliability required in death eentencings. See Ibid; Proffitt v. Wainwriaht, 
685 F.2d 1227, 1252-4 (11th Cir. 1982), modified 706 F.2d 311 (1983). Since the 
state introduced evidence suggesting Strackwaa not as intoxicated a0 Mr. Elledge 
claimed, refusing to allow him an opportunity to rebut or explain that evidence 
violates the due process right to present a defense. See Skipper, 476 U . S .  I, 
5 n.1. 
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the match of  lack of it was error. 

The court below refused to allow evidence of drug abuse by declaring what 

the facts were: that the deceased had no drugs in her body and 80 evidence 

suggesting she did was not relevant. This ipsa dixit reasoning Cannot 

distinguish the holdings of Coco Kniaht, and Zerauera. The medical examiner had 

knowledge of facts suggesting drugs may have been involved. Like the officer 

in Coco and the witnsssaa in Kniqht and ZerQuera, his claim that the blood 

contained no drugs does not prohibit questioning him about facts which rebut of  

supplement that claim. The trial court erred in refusing to allow croBS showing 

the victim uaed hard druge after Fatteh testified on direct Strack's blood 

revealed only alcohol. 

Officer Kuck testified that Mr. Elledge had not been a problem prisoner. 

In cross, the prosecutor asked him to examine various disciplinary reporta 

written by prison officers for alleged infractions by Mr. Elledge. At aidebar, 

defense objected the prosecutor had not provided him with the documents, but the 

trial court stated the prosecutor had no duty to anticipate rebuttal 

R 548. The prosecutor argued the records were available to defense, and he had 

not gotten the name of the witneae until three day8 before. Defenae claimed he 

had sent the names of prison officers a year before, although not certain this 

witneee wae one. R 548-9. The court overruled the objection without inquiry, 

not even allowing defense time to read the forty pages of documents. R 549. The 

prosecutor then had the witneae tell the jury the documents were many discipli- 

nary report8 on Mr. Elledge. R 551. 

The u8e of these documents constituted a discovery violation neceseitating 

an inquiry pursuant to Riehardeon v. State, 246 So.2d 771 (Fla. 1971) and its 

progeny. Rule 3.220(b)(l)(xi), Florida Rules of Criminal Procedure requires the 

56 Both parties were proceeding under the discovery rules. The state filed 
a WitneBe liet in the 1977 resentencing. Motion to Supplement the Record, 
Attachment B. The proeecutor depoeed Dr. Caddy, the defense expert witneea. 
R 630. 
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prosecutor disclose any tangible papers or iterne the prosecutor intends to use 

at trial which were not obtained from the accused. Failing to disclose these 

kinds of items trigger8 the need fo r  a Richardson inquiry. Sea Ricci v. State, 

550 So.2d 34, 36 (Fla.2d DCA 1989). Contrary to the statement o f  the trial 

Court, Florida l a w  requires prosecutore to reveal evidence in their poseession 

which they reasonably anticipate using in rebuttal. See Lucae v. State, 376 

So.2d 1149, 1151 (Fla.1979); Stone v. State, 547 S0.2d 657, 659 (Fla.2d DCA 

1989); Witmer v. State, 394 So.2d 1096, 1097 (Fla.lat DCA 1981). In Lucae, the 

defendant claimed to be intoxicated at the time of the offense; the State 

called a police officer not listed as witneas in rebuttal. Thie Court held the 

officer should have been dieclosed, but denied relief beeauee defenae counsel 

there did not object. Lucas, 376 So.2d 1151. Lucas requires discloeure of all 

witnemes which the prosecutor ahould reasonably anticipate calling. Stone, 

supra; Witmer, eupra(citing cases). This Court muet also require prosecutors 

reveal all tangible papere and items they reasonably anticipate using. 

Otherwise trial by ambush occurs, contrary to the rules' purpose. See qenerallv 

James v. State, 453 So.2d 786 (Fla.1984). 

No Richardson inquiry was held below, which inquiry requires: 

A t  a minimum . . . this inquiry ahould cover such 
questiona an whether the atate's violation was inadver- 
tent or willful, whether the violation was trivial or 
substantial, and, m o w  importantly, whether the viola- 
tion affected the defendant'a ability to prepare for 
trial. 

State v. Hall, 509 So.2d 1093, 1096 (Fla.l987)(citing cases).; Cherrv v. 

State, 544 So.2d 184, 186 (Fla.1989); Duest v. State, 462 So.2d 446, 448 

(Fla.1985). The trial court inquired on no point, moet importantly, nat on the 

effect on the defendant's ability to prepare. Mr. Giacoma wae not even allowed 

time to read the material much Less argue he could do more investigation.57 

The court did nothing to determine if the violation waa willful o f  

inadvertent. No attempt waa made to clarify the conflict between the prose- 

cutor's and defense counsel's statements about the prosecutor'a awareness prison 

57 The court refused counsel time to read the forty pages of material to see 
if Qome might have been dismissed. R 549. 
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offi TP wou sstify. Not a ahred o inf ormati 

prosecutor came into poseession o f  these documents. 

ppears on when or how the 

Whether or not the etate 

can reasonably anticipate use of evidence must also be determined at a Richard- 

- son hearing, = Ratcliff v. State, 561 So.2d 1276, 1277 (Fla.2d DCA 1990), and 

no such inquiry was made here. Even such record as exists shows the prosecutor 

knew he would use these documents before the witness testified: he collected 

and marked them before the cross when they were revealed. The proeecutor muet 

inform defenae of discovery material am soon as it comes into his poaseesion, 

if occurring during or shortly before trial. See Thompson v. State, 565 So.2d 

1311, 1316 (Fla.1990); Lee v. State, 538 So.2d 63, 64-5 (Fla.2d DCA 1989). Also, 

on April 4, 1989, defenae counsel eubpoenaed both officers Kuck and Blye and a 

number of other officers to the reeentencing in April. R 1970. After resentenc- 

ing was continued, defense again subpoenaed Kuck and Blye on July 26, 1989. 

Motion to Supplement the Record, Attachment A. Thus, the prosecutor should have 

known this type of testimony would be preeented well in advance, yet gave no 

notice whatsoever the disciplinary reports would be used. 

Nor doea it matter whether defense had acceae to the reports, although the 

record is unclear on this point. Discovery serves to put parties on notice of 

the issues as well aa ineuring access to information. The fact that an oppoeing 

party might be able to discover evidence independently doea not elbinate 

procedural unfairnesa resulting when a party usea undisclosed material. 

Richardson rules apply to statements of defendants, Cumbie v. State, 345 

so.2d 1061 (Fla.1977), which would not be the case if the courts were concerned 

only with accesa to information. The state's claim defense counsel mhould have 

found the reports goes to the procedural unfairnees of violation, whether 

defense has investigated the area and what more it could do. It cannot be 

determined on the cold record. See Ricci, 550 So.2d at 36 (failure to provide 

jewelry catalogue used to prove value required Richardson inquiry). 

The Eailure to hold an adequate Richardson hearing is per se reversible 

error. See Hall, 509 So.2d at 1096-7(citing cases). This Court: must reverse 

and remand because the trial court failed to conduct a Richardson inquiry. 
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p01m X I 1  
A Ns3TRIAG IS REQUIRED WHEH A PROSECUTOR 1"lR.W TBE JURY A TAPED 
STATEMENT OF THE DEFENDANT E24S BEEN REDACTED OH MOTION OF DEFENSE. 

The proeecutor told the jury a taped confession o f  Mr. Elledge contained 

other statements which had been removed at defense counsel's request. When the 

Btate aought to introduce two tapes containing Mr. Elledge's confeeElion to the 

Strack homicide during testimony of Detective Devin, defense objected they were 

made from copies, not originals, thue violating the best evidence rule. R 469. 

After the court overruled the objection, the prosecutor revealed to the jury 

that the edits were made at the defenee's request. R 470. Mr. Satz then 

established the tapes were made from the originals; the witness noted portions 

had been deleted.58 R 471. 

Comments on matters outside the evidence, especially in a way suggeeting 

defense counsel has hidden that evidence from the jury violates Florida law and 

federal due process standards. See ~ u f f  v. State, 437 So.2d 1087, 1090-1 

(Fla.1983); Duque v. State, 460 So.2d 416, 417 (Fla.2d DCA 1984); Wheeler v. 

State, 425 So.2d 109, 110-1 (Fla.lst DCA 1983). In Duaue, the court had 

excluded testimony of a doctor €or a discovery violation by the state; during 

closing argumente, the prosecutor told the jury about a etatement the defendant 

made to the doctor. The Second District held the error fundamentally tainted 

the proceeding, requiring a mistrial. Likewise, telling Hr. Elledge's jury Mr. 

Elledge made additional statements to the police which have been excluded 

taint8 these proceedings. It allowed the jury to epeculate on what else Mr. 

Elledge told hia police interrogators who had only one purpose in queationing 

him: to turn up evidence of crime. Although the prosecutor did not directly 

tell the jury other crimes were involved, the implication i 8  similar to that in 

Wheeler. There, the prosecutor told the jury the defendant charged with drug 

offenses, supplied drugs to their schools which would get into their homes. The 

5 B  These tapea had been previously redacted upon agreement of the parties. 
Defenae agreed "if that tape doesn't vieibly reflect to the jury that something 
has been taken out to let them wonder what's missing". R 60. Later, defense 
moved for a mistrial becauee the jury heard the prosecutor say the tapes were 
redacted at counsel'e request. R 507. The court denied that motion and a motion 
fo r  a new hearing on that basis. R 507, 2702, 2711, 825.  
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First District reversed, holding the Statement "cou have led the jury to 

believe that the prosecutor had information outside the record that the drugs 

sold by the defendant were destined to the places mentioned." Wheeler, 425 So.2d 

at 110. Similarly, the commente below would have led the jury to believe a 

statement about other crimes wae kept from them. Mistrial was required. 

POIWT X I V  
THE TRULT. COURT ERRED BY PREaUDING VOIR DIRE ON THE JURORS' 
RHLIGIOUS AFFILIATIONS AND ABILITY TO CONSIDER KCTIGATING CIR- 
CUBBl'AUCES AND FU"D2bMElUTALLY ERRgD BY T&uIING THE YURY IWX 
EEIBARASSfNG QUESTIONS. 

During voir dire, the court precluded defenae counsel from queationing 

jurora on their religious affiliatione and ability to fairly consider mitigating 

circumstances. R 162, 188-190. The evidence below involved religious concerns 

and many mitigating circumstances.59 Without objection, the court began voir 

dire : 

The lawyers juat get up and aak you a bunch of queetions, and moat 
of them will appear intelligent. Sometimes they kind of get of€ on 
a deep end. 
We are not going to ask you anything that's embarrassing to you. 

If we ask YOU anvthinq that'e embarrassing, don't answer it. Becauae 
all they can do is kick you off the jury. 

It's my job to turn them around if they get too far. 

R 85-6(e.a.). Nothing indicates the jury was eworn a8 required by the rules: 

Do you solomnly ewear (or affirm) that you will answer truthfully 
all questions asked of you ae proepective juxors, 80 help you God? 

Rule 3.300( a) , Fla.R.CrFm. Fro. Restricting questioning and instructing not to 
answer questions separately and cumulatively violate Mr . Elledge ' s righte. 6o 

The complete prohibition of voir dire on religion and ability to consider 

mitigating circumstances precluded Mr. Elledge from effectively exercising his 

CauEle and peremptory challenges. Both Florida and Federal courts require a 

thorough voir dire to insure jurors are capable of fairly deciding the case; 

59 The jury discovered that Strack'a body was abandoned in a church parking 
lot. R 351, 426. Defense argued an abundance of mitigating factora, set out in 
full in the Statement of the Facts and Point I, including the statutory 
mental/emotional mitigators. 

6o It denied him due process of law, the effective assistance of counsel and 
his right to a fair and impartial jury as to penalty, pursuant to the Federal 
Constitution's Fifth, Sixth, Eighth, and Fourteenth Amendments, Florida's Article 
I, SS2, 9, 16, 17, 21, and 22, Rules 3.251 and 3.300, Florida Rule of Criminal 
Procedure, and 55913, 918 and 921.141, Florida Statutes. 
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subject to check on repetitive or argumentative questioning, counsel must be 

allowed to question jurors "'to ascertain latent or concealed prejudgments.'" 

Stano v. State, 473 So.2d 1282, 1285 (Fla. 1985), guotinq Jones v. State, 378 

So.2d 797, 797-8 (Fla. 1st DCA 1979); Gibbs v. State, 193 So.2d 460, 462 

(Fla. 2d DCA 1967)(Adkins, J.). Denial of voir dire entirely is reversible 

error. Barker v. Randolph, 239 So.2d 110 (Fla. 1st DCA 1970). Refusing 

questions on the juror's ability to follow the law to be applied in the ease 

precludes intelligent peremptory and cauee challengee, violating the right to 

an impartial jury. See Pope v. state, 84 Fla. 428, 94 So. 865 (1923) (proper for 

prosecutor to aek whether jury could follow law on principals i n  murder case); 

Lavado v. State, 492 So.2d 1322 (Fla. 1986); Washinuton v. State, 371 So.2d 

1108 (Fla. 4th  DCA 1979); Moses v. State, 535 So.2d 350 (Fla. 4th DCA 1988). 

The Federal sixth Amendment requires meaningful queationing about issues on 

which a substantial number of jurors harbor opinions. See United States v. 

Dellinqer, 472 F.2d 340, 366-369 (7th Cir. 1972). 

The error in precluding questions on mitigating circumatancee is seen by 

comparing Lavado and Washinaton. In Lavado, t h i s  Court held refueing to allow 

questions on the ability to accept a voluntary intoxication defense was error, 

and adopted district court dissenting opinion. Lavado, 492 So.2d at 1323. 

tilt is apodictic that a meaningful voir dire i6 critical to 
effectuating an accuaed'e constitutionally guaranteed right to a 
fair and impartial jury. [cites omitted] . . . What is a meaning- 
ful voir dire which will satisfy the constitutional imperative of  
a fair and impartial jury depende on the issues in the ca8e to be 
tried. The scope of voir dire therefore "should be so varied and 
elaborated as the circumstances surrounding the juror under exami- 
nation in relation to the case on trial would seem to require. . ." 

Lavado v. State, 469 So.2d 917, 919 (Fla. 3d DCA 3985)(Pearaon, Y., dissenting), 

quotinq Pinder v. State, 8 So. 837, 838 (1891). Similarly, the Fourth District 

holds it error to prohibit voir dire on the insanity defense, Washinaton, 371 

So.2d at 3109, and on the juror's ability to fairly decide the case knowing the 

defendant is a convicted fe lon.  Moses, 535 So.2d at 351. Likewise, meaningful 

voir dire in a capital case entail8 questioning jurors on their ability to 

accept mitigating circumstances. The atatutory mitigators - potential 

'defenSe8' to the death penalty - of extreme emotional disturbance, duress, and 
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capaci ty  t o  conform conduct t o  t h e  law'e requirements, are similar t o  t h e  g u i l t  

defenseB of i n s a n i t y  and voluntary in toxica t ion .  Many j u r o r s  would not  accept 

them as mit igat ing ,  j u s t  ae many do not accept  inaan i ty  and in tox ica t ion  a% 

g u i l t  defenses. Counsel muat be ab le  t o  i n t e l l i g e n t l y  s t r i k e  thogle with doubts. 

The potential  for jurors t o  be incapable of f a i r l y  judging nonstatutory 

mi t iga t ion  is g rea te r :  t h e  Legis la ture ' s  f a i l u r e  t o  include them as s t a t u t o r y  

mi t iga t ion  i n d i c a t e s  t h e i r  popular d is favor .  Y e t ,  t h e  l a w  requires they be 

considered. see Hitchcock v. DuQQer, 481  U . S .  393 (1987).  Preventing queation- 

ing on whether t h e  ju ro rs  can f a i r l y  do so prevents  s t r i k i n g  incompetent jurors.  

The r e s t r i c t ion  also v i o l a t e s  t h e  Federal Cons t i tu t ion ' s  Eighth Amendment 

which requ i res  e spec ia l ly  probing v o i r  dire of c a p i t a l  sentencing j u r i e e .  I n  

Turner v. Murrav, 476 U . S .  28 (1986), t h e  Court held a capital  defendant charged 

with an interracial  crime has a r i g h t  t o  v o i r  d i r e  on racial prejudice.  The 

Court r e l i e d  i n  part on t h e  decis ions  unique t o  a c a p i t a l  eentencing, e x p l i c i t l y  

baaing i ts decis ion  of t h e  m b j e c t i v e  choices on mi t iga to r s  argued i n  t h i e  case. 

Turner 476 U.S. a t  34. I t  is axiomatic if question0 are required  on top ice  

which i n d i r e c t l y  influence such decis ions ,  then  t h e  Eighth Amendment a100 

requires v o i r  d i r e  d i r e c t l y  on t h e  a b i l i t y  t o  decide mitigators. P roh ib i t t ing  

euch queatione v i o l a t e s  t h a t  provieion and Flor ida 'a  Article I, 517. 

Similar ly ,  knowledge of a person's r e l i g i o u s  background, r e l evan t  t o  views 

on t h e  death penal ty  and aggravating and mitigating evidence, allowe couneel t o  

i n t e l l i g e n t l y  i d e n t i f y  and s t r i k e  p o t e n t i a l l y  biaeed jurors.  The r i g h t  t o  

meaningful v o i r  d i r e  includee t h e  r i g h t  t o  ask ques t ions  which w i l l  root o u t  

hidden b iases  and prejudices.  Thue, i n  Del l inaer ,  i n  which t h e  defendante w e r e  

prominent anti-war a c t i v i s t s  charged i n  connection with those  a c t i v i t i e a ,  t h e  

Seventh C i r c u i t  reversed because t h e  t r i a l  cour t  refused t o  ask  j u r o r s  about 

opinions on t h e  Vietnam War, membare of t h e  counter- culture such as hippies ,  and 

confronta t ions  between po l i ce  and demonstratora. The r i g h t  t o  an impartial jury  

e n t a i l s  t h e  r i g h t  to both cause and peremptory challenges.  " A t  a minimum, when 

requeeted by counsel,  inqui ry  must  be made i n t o  matters where t h e  l ike l ihood of 

pre judice  i s  ao g r e a t  t h a t  not t o  inqu i re  would r i s k  f a i l u r e  i n  assembling an 
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impartial jury." Dellinqer, 472 F.2d at 368. In United States v. Ible, 630 

F.2d 389, 394-5 (5th cir. 1980), a counterfeiting case where the money was used 

to buy alcohol, the Court, reversing on other grounde, also held the defendant 

had a right to aacertain jurors' "moral or religious beliefs about alcohol." 

Questions on their views on alcohol. alone was not enough. Just as many people 

base their views of alcohol on religion, many base their views of the death 

penalty on religion. One juror below volunteered euch a belief. R 321. The 

viewpoint may be the expressed position o€ their denomination, or more Often, 

the rubtler influences of religioue beliefs. E.g, one who believes in a 

retributive God will focue primarily on the nature of the offense and give very 

little weight to mitigating factora concerning a defendant's background and 

life. As in Turner, eupra, couneel has a right to root out hidden prejudicea 

to ineure fair Consideration of the mitigating evidence as required by the law. 

Aseuming armendo, thie Court holde defense may not voir dire on religious 

background in capital cases generally, a epecific need €or inquiry appeare 

below. The prosecutor twice brought out that the deceased's body wae found in 

a church parking lot. R 350-351, 421-426. This fact may inflame religioue jurors 

as being sacrilegious, prejudicing a capital defendant. Cf. Booth v. Maryland, 

482 U . S .  496 (1987). Intelligent challenges to avoid thie prejudice required 

knowledge of jurors' religious beliefe. 

A voir dire in which counael ie not given truthful answers to queetions 

violates hie right to a fair jury by cutting off intelligently exerciaed 

challenges, both peremptory and for cause. Loftin v. Wilaon, 67 S0.2d 185, 

192 (Fla. 1953); Mitchell v. State, 458 so.2d 819, 821 (Fla. 1st DCA 1984). The 

trial court'e astounding instruction jurors not answer the questions posed them, 

in direct contradiction to their oaths (apparently unadminietered) is fundamen- 

tal error, trenching on Mr. Elledge'e due process right to an impartial 

decision-maker. It rendered the entire VOiK dire unreliable; it is impoeeible 

to Ray what jurora were embaraeeed by what queetione and simply kept quiet. The 

Court's inotruetion was emphasized by the prosecutor. R 105. The intereste o f  

juetice compel correction of thie due process error even though no objection was 
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made below. See State v. Smith, 15 F.L.W. 5659, S660-1 (Fla. December 1 

1990); Ray v. State, 403 so.2d 956, 960 (Fla. 1981). The instruction wae such 

that neither retraction nor rebuke would cure it. Sea P a i t  v. State, 112 S0.2d 

380, 385 (Fla. 1959). ~f the judge told the jury they should answer embarraea- 

ing questions, jurors would simply not know which instruction to believe. A shy 

juror would follow hie instinct and remain quiet. These errors, individually and 

cumulatively, denied a meaningful voir dire. 

POIWT xv 
mmSAL TO VOIR DIRE JURORS APART FRRn ONE 2i.U- IS PREJUDfCm 

FACTUALLY I"TRATE, fNF%ZWA~€tY STA-S FROM OTHER JURORS. 

The court below refusad to question the jurors in voir dire apart from one 

another. During the questioning of the prospective jurori, they were exposed 

to numerous comments from their mates prejudicing Mr. Elledge. Mrs. Doyle 

deeired to ask why the crime occurred in 1974; defense objected and requested 

the question and answer be done without the other jurors, but the court 

overruled the objection. R 153. she asked "why are we making this judgment so 

many years later?" R 155. In a Like vein, other jurors expresaed impatience 

with delays in executions. R 209-14, 284. One juror stated the case must be 

an important one for the elected State Attorney personally to try it. R 197. 

Another juror compared anyone committing multiple murder8 with Ted Bundy. R 

211. A juror commented a relative found guilty of murder was out o f  prieon in 

ten years. R 242. Most prejudicially, Me. Jones stated her opinion that "the 

victim's families will alwaye suffer for their lose and it will be a void that 

will never be filled." R 320. 

ERROR WHEN TagJl ARE r n N S S g m m L Y  -ED To REPEATgD P R E r n I C r n ,  

Undoubtedly, had such material been introduced as evidence or argued by 

the prosecutor, this Court would find reversible error occurred. Nothing 

magical about a voir dire transforms prejudicial information into harmless 

information. Refuaing, in a capital came, to conduct voir  dire individually and 

eequeetered upon request, runs the risk that just this kind o f  prejudicial 

61 Refense moved fo r  individual, eequeetered voir dire before trial. R 
1583, 2551. The state opposed. R 1634, 2549. The court denied this requeat, 
R 2548, and again before t r i a l .  R 102. 
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information will infect the jury. When, ae here, the jury ia infected, it 

denies a defendant an impartial decision-maker contrary to due proceee, 

guaranteed by the Federal Constitution'a Fourteenth Amendment and violatea the 

heightened reliability required in death sentencing proceedinga. cf. Booth, 402 
U . S .  496(heightened reliability requiree no evidence o f  victim impact); Turner, 

476 U . S .  20(heightened reliability requires probing voir dire on racial 

prejudice in capital trial involving interracial killing). 

WINT XVI 
THE TRIAL COURT DID NOT ADgSUAmY DEFINE NONSTA-RY MITIGATING 
CIRctlMSTAlecES. 

Defenee counrrel moved the court give the jury numerous special jury 

inatructions defining nonstatutory mitigating circumetancer . 62 The court denied 

them. R 715-6.R Mr. Giacoma objected that the inatructione were needed to 

ineure the mitigators were not eomething "that defense counsel dreamed up," and 

that the jury would consider them. R 716-7. The trial court had rafuaed to 

allow voir dire on mitigators, during which the prosecutor said "Now, what may 

be mitigation to aome, may not be mitigation to others." R 310. In hie 

summation, the proeecutor invited the jury to apply their own predilections on 

what conetituted mitigation: 

So look at each and every one of theae mitigating circumetancee 
that you can consider. 

And one of them that you might Consider, I am sure Mr. Giacoma 
will probably bring this up . . . ia child abuee . . . And I submit 
to you that that mitigating circumetance, if you consider it a 
mitiaatina circumetance, ia far outweighed by the aggravating 
circumstances. . . . 

R 764 (e.a.). Failing to instruct on well-eetabliahed, specific nonetatutory 

mitigating circumetancee on motion of defense when a prosecutor argue6 the 

jurore may decide for themselves what is mitigating violatee due proceee and the 

Eighth Amendment requirement all mitigating evidence be Considered in a death 

62 Defense moved the court inatruct the jury, if reasonably convinced that 
Elledge: 

(I) cooperated with law enforcement; (2) euffered alcohol abuee, 
during his life; (3) waa the victim of a homosexual rape; (4) was 
a victim of child abuse; (5) wae affected by the uee of alcohol or 
marijuana; (6) hae exhibited good behavior in priaon during recent 
yaara; (7) ha8 had personal growth during recent yeare; or (8) 
wae ever dependent upon druga, during his lifetime, 

it should consider these facts aa mitigating. 2648-2654, 2657. 
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sentencing proceeding. 

Th is  Court rejected a l i k e  claim i n  Robinaon v. State, 16 F.L.W. S107, 

S108 (Fla. January 15, 1991), holding t h e  ' ca tch-a l l '  nons ta tu tory  ju ry  

i n s t r u c t i o n  adequately de f ines  nonstatutory mi t iga t ion .  This Court must 

overru le  Robinson i n  light of t h e  recent  decis ions  of Lucar v. S t a t e ,  568 So.2d 

18 (Fla.1990), CamDbell v. State, 571 So.2d 415 (Fla.1990), and Parker v. 

Duqqer, 111 S.Ct. 731 (1991). I n  Campbell, o r i g i n a l l y  issued i n  t h i s  

Court deeeribed, i n  a non-exclusive list, var ious  ca tegor iee  of well-defined 

nonetatutory mi t iga t ing  circumstances, including (I) abueed childhood and ( 2 )  

remorse, p o t e n t i a l  fo r  r e h a b i l i t a t i o n ,  and good prison record. Campbell, 571 

So.2d a t  429 n.4. However, t h i s  Court  does not  presume t h e  t r i a l  cour t  ie aware 

of what is being proven and w i l l  not f a u l t  mi t iga t ion  f indings  un less  defenee 

counsel e x p l i c i t l y  po in t s  out  t h e  ca tegor iee  of mi t iga t ion  which she i a  

at tempting t o  prove. Lucas, 568 So.2d a t  24. what t h i s  Court does not  expla in  

i n  Robinson, ia how a l ay  j u r y  can understand what ia to be proven and what is 

mi t iga t ing  when experienced t r i a l  judges, with t h e  b e n e f i t  of twelve yea r s  of 

case l a w  on what c o n s t i t u t e s  mi t iga t ion ,  must be t o l d  t h a t  by defense counsel. 

Parker also supporta t h e  propomition t h a t  j u r i e a  must be t o l d  what t h e  

nonsta tu tory  mi t iga t ion  i a  upon request. I n  Parker, t h e  Supreme Court found t h e  

appellate review inadequate because t h i s  Court f a i l e d  to consider  the non- 

s t a t u t o r y  evidence i n  dec la r ing  error harmless and f ind ing  t h e  j u r y  overr ide  

va l id .  The Court noted t h e  d i f f i c u l t y  i n  def in ing nonstatutory mit igat ion8 

Nonatatutory evidence, p rec i se ly  because it does not  fall i n t o  any 
predefined category,  is  considerably more d i f f i c u l t  t o  organize i n t o  
a coherent discussion;  even though a more complete explanation is 
obviously he lp fu l  t o  a reviewing court, from t h e  t r i a l  judge'a 
perspect ive  it is simpler merely to conclude, i n  those  cases where 
it is t r u e ,  t h a t  such evidence . . . does not  outweigh t h e  
aggravating circumstaneea. 

Parker, 112  S.Ct. a t  738. 

Given t h e  l ack  of c l a r i t y  i n  def in ing nonatatutory mi t iga t ion  as racog- 

nized by t h i s  Court i n  Lucas and t h e  Supreme Court i n  Parker, p u t t i n g  t h i s  i s s u e  

before t h e  ju ry  i n  lump form, with no ins t ruc t ion8  on what can mitigate, i n v i t e e  

63 Camwbell v. State, 15 F.L.W. S342 (FLa. June 14, 1990). 
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the jury to decide for itself what is mitigating. In light o f  argument from a 

prosecutor to do just that, the jury below, in reasonable probability, did not 

coneider the mitigating evidence presented. See Bovd v. California, 110 S.Ct. 

1190, 1198-1200 (1990).64 In w, the Court approved use of a catch-all 

inatruction, but one with a wider acope than Florida'e catch-all. Also,  in 

Bovd, the prosecutor explicitly told the jury to weigh the evidence of the 

defendant's background, removing any reaeonable probability that they jury did 

not 80 weigh it. Bovd, 110 S.Ct. at 1201. In contrast, the proeecutor here 

explicitly told the jury to weigh only those mitigators the iurv felt were 

mitigating. Failing to instruct on and define mitigators was error. 

The error is especially pronounced for not instructing on Mr. Elledge's 

recent personal growth and adjustment to prison mitigate. The jury below was 

told to coneider "any other aspect of the Defendant's character or record, and 

any other circumstance of the offense." R 798. This Court recognize8 prison 

behavior "ie clearly irrelevant to [a defendant's] character, prior record, or 

the circumstances of the crime at the time of the killing." Hitchcock v. State, 

16 F.L.W. S23, 524 (Fla. December 20, 1990). However, capacity for rehabilita- 

tion, remorse, and good adjustment to prieon are relevant mitigators. See Ibid. 

(rehabilitation); Canmbell, 571 So.2d at 419 n.4; Skimer, 476 U.S. 1. If the 

jury read6 the catch-all instruction in a manner similar to this Court in 

Hitchcock, it will ignore valid mitigating evidence. The refueal to specifical- 

ly instruct on these mitigatore, together with the prosecutor's arguments, 

resulted, in reaeonable probability, in the jury ignoring relevant mitigating 

evidence, contrary to the Eighth Amendment's guarantee. 

POINT ItvII 
THE COURT -TS PRgJODICIAL ERROR BY D N G  THE YWRY TO GIVE 
DOUBLE CONSIDERATION To THE SAME ASPECT OF THE OFFENSE WHEM 3HE 
PROSECUTOR XMPROPKRCY ARGUES THE HOMICIDE VICTIM'S RAPE ESTABLISHES 
BOTH FEulm (RAPE) AM) PRIOR VIO- -MY AGGRAVATORS. 

Defense requested that the court instruct hi8 jury: 

The State may not rely upon a eingle aepect of the 

64 Reasonable probability means the chance the jury construed the 
instruction to exclude relevant mitigating evidence is less than more-likely- 
than-not, but more than a mere possibility. Bovd, 110 S.Ct. at 1198. 
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offense  t o  e a t a b l i s h  more than a e ing le  aggravating 
circumstance. Therefore; i f  you f i n d  t h a t  t w o  or m o r e  
of t h e  aggravating circumetaneee are supported by a 
s i n g l e  aepect  of t h e  offense,  you may only coneider  t h a t  
as support ing a e ing le  aggravating circumstance. 

R 2634. The cour t  denied t h e  i n s t r u c t i o n  a f t e r  t h e  prosecutor  opposed t h e  

requeat because t h e  prosecutor  claimed t h e  rape of St rack could e s t a b l i s h  both 

a p r i o r  v io len t  felony and t h e  rape felony aggravating cireumstancea. R 704. 

The proeecutor argued t o  t h e  jury t h a t  S t rack ' s  rape es t ab l i shed  both t h e  felony 

(rape) and prior v i o l e n t  felony aggravators. R 757, 762. The c o u r t  refueed to 

i n s t r u c t  t h e  j u r y  not t o  r e l y  on t h e  erne aspect of t h e  of fense  t o  e s t a b l i s h  

more than one aggravator,  R 2634 and s p e c i f i c a l l y  i n s t r u c t e d  rape could be a 

p r i o r  v io len t  felony. R 795. St rack ' s  rape wae t h e  only rape i n  evidence. 

The ju ro ra '  coneiderat ion of Strack 's  rape ae a prior v io len t  felony w a s  

e r r o r  under s ta te  l a w  and f e d e r a l  due procese and freedom from c r u e l  and unusual 

punishment guaranteee. See Wasko v. S t a t e ,  505 So.2d 1314, 2317-8 (Fla.1987); 

Pat terson v. S t a t e ,  537 So.2d 1257, 1263 (Fla.1987). I n  Wasko, t h i e  Court held 

t h a t  contamporaneoue convic t ions  of v io len t  f e l o n i e s  on t h e  homicide v ic t im 

could not be conaidered prior v io len t  fe loniea .  Although Waeko doea not  cite 

t o  t h e  doubling r u l e  of Provence v. S t a t e ,  337 so.2d 703 (Fla.1976), that 

r a t i o n a l e  underl ie6 i ts  decision.  I n  Provence, t h i e  Court held it error to find 

both t h e  pecuniary gain  and felony (robbery) aggravators  e s t ab l i shed  by evidence 

t h e  defendant robbed t h e  vict im; otherwise, a robber would automatical ly start 

with t w o  aggravators  while one committing any o t h e r  l i a t e d  felony would have but  

one. S imi lar ly ,  def in ing ' p r i o r  v io len t  felony'  t o  include crimes agains t  t h e  

homicide v ic t im would double t h e  eame aspect of t h e  of fense  s ince  they already 

are aggravated under §921.141(5)(d),  t h e  felony aggravator.  Any felony murderer 

would automatical ly e t a r t  with two sggravatora aga ins t  him; l i k e  Provenee, such 

a r e e u l t  i B  insens ib le .  I n  l i g h t  of argument urging t h e  ju ry  find t w o  ag- 

gravatora baaed on t h e  rape,  not g iv ing t h e  anti- doubling i n s t r u c t i o n  w a s  error. 

Case8 r e j e c t i n g  l i k e  claims are die t inguishable .  I n  Suarez v. State, 481 

S0.2d 1201, 1209 (Fla.1985), t h e  Court held a m e r e  l i s t i n g  of aggravating 

circumstances which could be given double conaidera t ion  w a s  no error. The 
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defenee below, however, requested a s p e c i f i c  doubling i n e t r u c t i o n ,  and t h e  

prosecutor  improperly argued t h e  eame aspect should e s t a b l i a h  t w o  aggravators. 

Mendvk v. S t a t e ,  545 so.2d 846, 849 (Fla.1989) upheld a r e f u s a l  to i n s t r u c t  on 

doubling, saying it w a s  not  a c o r r e c t  s ta tement  of t h e  l a w .  The cour t  found 

Mendyk's crime aggravated i n  p a r t  by t h e  cold,  ca lcula ted ,  and premeditated, and 

t h e  heinous, a t roc ious ,  o r  c r u e l  aggravators. Tn G a r c i a  v. State, 492 So.2d 

360, 366 (Fla.1986), cited a t  Mendvk, 545 So.2d a t  849 t o  show t h e  i n s t r u c t i o n  

i n c o r r e c t l y  stated t h e  l a w ,  t h i s  Cour t  held t h e  B a m e  evidence could e e t a b l i s h  

t h e s e  t w o  aggravators. No error would occur t o  doubly consider  them on t h e  same 

evidence. I n  c o n t r a s t ,  considering t h e  rape t o  e s t a b l i s h  both t h e  felony and 

p r i o r  v i o l e n t  felony aggravators  is error; t h e  anti-doubling i n s t r u c t i o n  

c o r r e c t l y  states t h e  law and should have been given. 

WINT XVIII 
MR. BLLEJX-R.8 JURY WAS LED M BELIEVE THAT THEY HAD NO RESPON- 
SIBILITY FOR THE DEATB SKlWEMm IN TaIS CASE. 

The ju ry  waa con t inua l ly  t o l d  t h e i r  function w a s  advieory. The judge 

Sta ted  severa l  times i n  h i e  opening remarke t h e  j u r y  role i e  advisory and t h e  

c o u r t  ia not requi red  t o  follow it. R 86-87. "The j u r y  doee not  bp00e 

puniahment. The impomition of punishment is t h e  funct ion  of t h e  Court r a t h e r  

than t h e  function of t h e  jury."  R 87. Pour t h e e ,  t h e  cour t  deecribed t h e i r  

role as merely advisory without elaboration, although once e t a t i n g  t h e i r  

recommendation w a s  e n t i t l e d  t o  g r e a t  weight. R 799, 800, 801. The prosecutor  

also repeatedly  deecribed t h e  jury 'e  penalty role as merely making a racommen- 

dat ion.  R 111, 132, 138, 146, 296. 

It is c o n s t i t u t i o n a l l y  impermissible t o  rest a death  aentence on a 
determination by a sentencer who has been l ed  t o  be l i eve  t h a t  t h e  
r e s p o n s i b i l i t y  f o r  determining t h e  appropriateness of t h e  defen- 
dan t ' s  death  rests elsewhere. 

C a l d w e l l  v. Misa isa iQQi ,  472 U . S .  320, 328-9 (1985); Mann v. Duqqer, 844 

F.2d 1446 (11th C i r .  1988), but  see R e e d  v. S t a t e ,  560 So.2d 203 (Fla. 1990). 

As i n  Caldwell and Mann, t h e  ju ry  w a s  l e d  t o  be l i eve  t h a t  r e s p o n s i b i l i t y  €or t h e  
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death sentence r e s t e d  elsewhere.65 This cons t i tu ted  harmful e r r o r .  Although t h i s  

Court has previously denied l i k e  claims, i n  S t a t e  v. Hamilton, 16 F.L.W. 5129, 

S132 ( F l a .  January 17, 1991), it recognized t h e  f r u i t l e s e n e s e  of refuaing 

adoption of c o n s t i t u t i o n a l  s tandards adopted by t h e  Eleventh C i r c u i t  since 

c o l l a t e r a l  a t t a c k  w i l l  vacate  t h e  r e s u l t .  I t  should now adopt Mann and reverse  

W .  Elledge ' s  death sentence f o r  resentencing. 

POINT XIX 
THE TRIAL J7JRGE DID NOT EXERCISE RgAsoNKo IN FIWlfIJG 
MITIGATING CIRCUMSTAZOCES AND SO LIFE MIST BE m S E D .  

The eentencing order  states: 

I n  h i e  attempt a t  ee tab l i sh ing  mi t iga t ing  evidence, 
t h e  Defendant called f i v e  witnesses to t h e  stand.  The 
testimony of each witneae haa been considered, and it 
i a  t h i s  Court 's opinion t h a t  t h e i r  testimony e s t a b l i e h e s  
n e i t h e r  e t a t u t o r y  mi t iga t ing  circumstances, nor any 
mi t iga t ion  whatsoever. 

R 2688. Aeide from t h i s  one paragraph and a d d i t i o n a l l y  f ind ing  Gaffney's murder 

w a s  a p r i o r  v i o l e n t  felony, t h e  sentencing o rde r ' e  f indings  v i r t u a l l y  copy word 

for word t h e  1977 order. Motion t o  Supplement the Record, Attachment E. The 

order e x p l i c i t l y  rejects t w o  e t a t u t o r y  mi t iga t ing  circumstancea; t h e  sum of i t e  

conclueiana on nonstatutory mi t iga t ing  evidence ie: 

and t h i s  Court, baing of t h e  add i t iona l  opinion t h a t  NO 
s t a t u t o r y  or non- statutory mi t iga t ing  circumatancee 
a X i 6 t  . . . . 

R 2688. The order  says nothing about 13 other proposed mit iga to r s ,  l i a t e d  above 

a t  footnote  1. 

Thia C o u r t  has long held t h e  t r i a l  cour t  errs i f  it does not  exe rc ies  

reaeoned judgment i n  f ind ing  and weighing aggravating and mi t iga t ing  circum- 

stances. See Bouis v. State, 559 so.2d 1113 (Fla .  1990); Lucae v. S t a t e ,  417 

So.2d 250 (Fla.1982). The c o u r t  "muet expreeely evaluate  i n  ite w r i t t e n  order" 

whether each proposed mi t iga t ing  cireumetance is  supported by t h e  evidence and, 

when a nonetatutory mitigator, t r u l y  mi t iga t ing  i n  na ture ,  Campbell, 571 S0.2d 

a t  419; see Bouie ,  supra; ~ a m b  v. S t a t e ,  532 So.2d 1051, 1054 (Fla.1988); Roqere 

65 Kr. Elledge moved before  t r i a l  t o  prevent denigra t ion  of t h e  j u r y ' s  role 
based on Caldwell. and a, point ing  out  t h a t  great weight must be given a j u r y ' s  
penal ty  ve rd ic t  under Tedder v. S t a t e ,  322 So.2d 908 (1975). R 2043-2044. This 
motion waa denied. 
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v. State, 511 So.2d 526 (Fla.1987); see also Van Royal v. State, 497 So.2d 5, 

628 (Fla.1986). The aentencing order must explicitly weigh each mitigator found, 

giving each some weight, although the sentencer has discretion to judge the 

weightinees. Campbell 571 So.2d at 419. S921.141 requires: 

In each case in which the court imposes the death 
sentence, the determination of the court shall be 
supported by specific written findings of fact based 
upon the circumstances in subsections (5) and (6) and 
upon the records of the trial and sentencing proceed- 
ings. If the court does not make the findinsa resuirinq 
the death sentence, the court shall impose sentence of 
life imprisonment ... . 

S 921.141(3), Fla. Stat. (1987)(e.a.). Failure to consider the sentencing 

evidence at all iB a failure to exercise reaaoned judgment and requires thie 

Court impose a life Bouie, 559 So.2d at 1116; Van Roval, 497 

S0.2d 625. I n  Bouie, the trial court submitted a written order substantially the 

aame as its oral pronouncement, which stated: 

The court has considered the aggravating and mitigating 
circumstances presented in evidence in this cause and 
determines that eufficient aggravating circumstances 
exist, and that there are insufficient mitigating 
circumstancee to outweigh the aggravating circumstancee. 

Bouie, 559 So.2d at 1116. Thie Court described the findings ae totally defi- 

cient, mere conelueory statements: 

which fail to show the independent weighing and reasoned judgment 
required by the statute and caselaw and do not meet our require- 
ments. Becauea of the abeence of requisite findinus, we therefore 
follow the statutory mandate and reduce Bouie*s sentence to life 
imprisonment w i t h  no possibility of parole for twenty-five years. 

- Id. (e.a.). 

The order here also makes a conclusory statement, just a0 in Bouie, that 

no mitigating circumstancee exist and makes no findings at all for 13 proposed 

mitigators. 67 The court simply copied its previous sentencing order , adding a 
claim to have considered all the mitigating evidence. Roqers and Lamb, both 

66 This reasoned judgment is alBo required by the guarantees of due proceaa 
and freedom from cruel and unusual punishment contained in the Federal 
Constitution'B Fifth, Sixth, Eighth, and Fourteenth Amendments and Florida's 
Article I, 552, 9, 16, 17, and 21. See Parker v. Duqqer, 111 S.Ct. 731 (2991). 

6' Theae mitigating circumstances are detailed in the first footnote in 
Point I. 

69 



issued w e l l  before  resentencing, show r e j e c t i n g  mitiga ors without discuaeing 

t h e  evidence v i o l a t e s  t h e  p l a i n  meaning of t h e  s t a t u t e :  lacking t h e  requisite 

f indings ,  it shows a lack  of t h e  reasoned judgment requi red  by s t a t u t e .  Cf. 
Parker, supra. Rel iance  on previous proceedings does not  comport with t h e  

s t a t u t e  e i t h e r .  See Huff v. State, 495 So.2d 145, 152 (Fla.1986). Ae in Bouie 

and Van Roval, a l i f e  sentence must be imposed f o r  f a i l u r e  t o  exe rc i se  reasoned 

judgment. I n  t h e  a l t e r n a t i v e ,  t h i s  cour t  must remand f o r  a new Bentencing i n  

which t h e  mi t iga t ing  circumstances are adequately considered by t h e  sentencer. 

POINT 
THE SEMTENCING ORDER DOES NOT CLEARLY STAm FINDINGS IN AGGRAVATION 
AND MITIGATTOW; NO VALID, REASOWiBLB I"KRPKRTATI0N OF PART OF TBE 
ORDKR EXISTS. 

The sentencing order  states: 

Pursuant t o  Law, t h i e  Court makes t h e  following f ind ings  o f  

(1.) The Defendant does have a s i g n i f i c a n t  h i s t o r y  of p r i o r  
criminal  a c t i v i t y .  The Defendant has been convicted of 
Murder I n  The F i r a t  Degree of Edward Gaffney. The 
Defendant has also been convicted of Murder I n  The F i r s t  
Degree of Paul Nelson. Ne has also been convicted of 
fe lonious  aseau l t  i n  t h e  S t a t e  of Colorado. This  
Defendant has been confined in varioue i n s t i t u t i o n s  for 
a g r e a t e r  por t ion  of h i s  life f o r  varioua o t h e r  crimee. 

f a c t :  

R 2686. Thie eection of t h e  order  repeata near ly  word for word a s e c t i o n  of t h e  

1977 sentencing order ,  except t h e  cour t  f i n d s  t w o  murders ins tead  of one. 

Elledae,  408 So.2d a t  1023 n.3. 

Several  errors appear. F i r s t ,  whatever aggravator  or mi t iga to r  t h e  t r i a l  

cour t  meant t o  be f inding,  i t e  conclusions t h a t  Mr. Elledge waa convicted of 

fe lonious  a s s a u l t  and spent  long periods incarcera ted  are inval id .  Not a shred 

of evidence i n  t h i s  record ehowa Nr. Elledge waa convicted of fe lonious  a s s a u l t  

i n  Colorado or spent  h i s  moat of h i8  l i f e  incarcerated.  These s p e c i f i c  f indings  

must be reversed f o r  insuff ic iency of evidence. Further ,  both t h e  prior v io len t  

felony aggravator and t h e  no s i g n i f i c a n t  c r iminal  h i s t o r y  mi t iga to r  are con- 

cerned with cr iminal  conduct, no t  t h e  r e s u l t i n g  sentences;  thoee sentence8 have 

no relevance t o  any aggravating or mit igat ing  fac to r .  

Second, i f  t h e  court w a s  re ly ing on pr ior  proceedings t o  make theae  

f indinge,  it waa error. ~ e e  Huff v. Sta te ,  495 so.2d 145, 152 (Fla.1986); 

7 0  



I * '  

I 1 .  

- also Kinq v. Duqqer, 555 so.2d 355 (Fla. 1990)(reeentencing iS completely new 

proceeding). I€ the court relied on extra-record information, Mr. Elledge was 

denied an opportunity to confront the witneseea and rebut or explain the 

evidence. See Gardner v. Florida, 430 U.S. 349, 361-2 (1977). This Court must 

at leafit remand to give him such an opportunity. 

Third, this Court has previously rejected characterizing the nearly 

identical finding in 1982 as aggravating under the prior violent felony cir- 

cumstance, calling it "clearly obfuscatory." Elledqe, 408 So.2d at 1023-4. Mr. 

Elledge validly waived the no significant criminal history mitigator in thifl 

resentencing. R 1895. The state acknowledged he waived this circumstance. R 

1620. This waiver preventa both the court and proeecutor from ueing otherwise 

inadmissible evidence of prior crimes. See Maaaard v. State, 399 S0.2d 973, 978 

(Fla.1981); Fitmatrick v. State, 490 so.2d 938 (Fla.1986). The court's use 

of the evidence to rebut a validly waived mitigating cireumatance is error. 

Fourth, assuming, arguendo, this Court reahapea the order to find the 

trial court was attempting to establish the aggravating circumetanee of prior 

violent felonies, consideration of non-violent, non-capital offenees was 

improper by the plain words of the statute. S921.141(5)(b), Fla.Stat. (1989): 

- see SDaziano v. State, 393 So.2d 1119, 1123 (Fla.1981). Although other facts 

might support the prior violent felony aggravator, thie untested, unknown 

information about other: offenses affected the weight the trial court gave the 

aggravator and requires a resentencing. 

Fifth, the confusion in what the court meant to find and what evidence it 

relied on at least requires remand for a new order.68 - See Mann v. State, 420 

So.2d 578, 581 (Fla.1982); Lucas v. State, 568 So.2d 18 (Fla.1990); cf. Parker, 
111 S.Ct. 731 (1991). In Lucae, this Court remanded for reconsideration by the 

judge of findings becauee they were not made with the clarity needed for 

meaningful review. This order suffers from the same flaw. 

68 Mr. Elledge argues elsewhere that the trial court failed to exercise 
reasoned judgment in imposing sentence, requiring a life sentence be imposed; 
this argument aaaumes without conceding this Court will adversely decide that 
issue. 
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POINT XXI 
THE TRIAL COURT'S RELIANCE ON PSYCHIATRIC REPORTS NOT IN THE RE- 
TO REJECT MITIGATING CIRCUHSTAIU-S VIOI.ATED MR- m E ' S  DUE 
PROCBSS AM) W N ! f ! A T I O N  R I G m S  AND CONSTI- CRm AND -sum 
PUNLSHPIENT. 

The sentencing order rejects the extreme mental/emotional dieturbance 

mitigator, but relies on two psychiatric reports which do not appear in the 

record.69 R 2687. The trial court's use of these reports when their authors 

never submitted to crose examination violated Mr. Elledge's right to freedom 

from cruel and unueual punishment, confront witneseee and rebut evidence. 

Proffitt v. Wainwriaht, 685 F.2d 1227, 1251-5 (11th Cir. 1982), modified 706 

F.2d 311, eert. denied 464 U.S. 1002 (1983); Rhodee v. State, 547 So.2d 1201, 

1204 ( F l a .  1989); see also Gardner v. Florida, 430 U . S .  349, 358-9 (1977)(due 

process violated when judge sentenced defendant baaed in part on undisclosed 

preeentence investigation). In Proffitt, the trial court coneidered a written 

report by a psychiatriet between the jury recommendation and pronouncement of 

eentence. The Eleventh Circuit held use of this report violated PrOffitt'B 

r ighta  to confront the witness and rebut state evidence, based on the Eighth 

Amendment need for heightened reliability in death eentencings. Proffitt, 685 

F.2d at 2254-5. In Rhodes, a taped statement by a victim of the defendant'a 

prior violent felony was introduced; the inability of the defendant to croBB 

thie victim violated hia con-frontation righta. Uee o f  nonrecord psychiatric 

repOrt8, without providing Mr. Elledge an opportunity to croes-examine ite 

authors, violates hie confrontation and due proceae righte. 

MURDER POR THB PURPOSE OF AVOIDING OR PREVENTING AN ARREST. 

The trial court statea Mr. Elledge killed Margaret Strack with the purpaae 

of avoiding a lawful arreet, finding he killed her after she had told him she 

would call the police. _See s921.141 ( 5 ) ( s ) ,  Fla.Stat. (1989). R 2687. In h i s  

confeesion, Mr. Elledge statee Strack sexually teamed him. He grabbed her by the 

throat and wrist when she refused to have sex; she scratched his wrist, making 

69 The court may be relying an the hearsay opinione of peychiatrists brought 
such evidence would not be competent, out in the cross examination of Dr Caddy; 

a8 explained in Point 11. 
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him angry. He choked her. She agreed t o  have in te rcourse ,  but  when he started 

t o  have s e x ,  she s a i d  she would ca l l  t h e  police and began to scream. Mr. Elledge 

choked her  with both handa, raping and k i l l i n g  her ,  R 414-7, but  h i e  confession 

shows anything but  a ca lcu la t ion  about t roub le  with t h e  police. "I c a n ' t  r e a l l y  

say whether I d i d  or I d idn ' t  because I w a s  t o t a l l y  out of cont ro l . "  R 419. 

"I c a n ' t  recall i f  I w a s  or  not. I was t o t a l l y  blank , . .l '  - Ibid.  Nowhere d id  

he say he k i l l e d  St rack t o  prevent her  from c a l l i n g  t h e  police. 70 

To show a defendant k i l l e  with t h e  purpoae t o  avoid an arrest, t h e  state 

must  show " t h a t  t h e  dominant or only motive for t h e  murder w a s  t h e  e l iminat ion  

of t h e  witness ."  Menendez v. S ta te ,  368 So.2d 1278, 1282 (Fla.1979)(e.a .) ;  

Scu l l  v. State, 533 s0.2d 1137, 1142 (Fla.1988). Aggravators must be proven 

beyond a reasonable doubt; they are not i f  t h e  record shows a reasonable, 

uncontradicted hypothesis of innocence. See Eutzv v. S t a t e ,  458 So.2d 755, 757- 

8 (Fla.1984). " N o t  even ' l og ica l  inferences '  d r a m  by t h e  t r i a l  cour t  w i l l  

s u f f i c e  t o  support a f inding of a p a r t i c u l a r  aggravating circumstance when t h e  

state's burden has not bean m e t . "  Clark v. S t a t e ,  443 So.2d 973, 976 (Fla.  

1984). Absent "clear proof beyond a reamonable doubt t h a t  t h e  k i l l i n g ' s  dominant 

or only motive" w a s  e l iminat ing  a witnesa, t h e  aggravator  cannot be found. 

R o q e r s  V. S t a t e ,  511 So.2d 526, 533 (Fla.1987); eee Garron v. S t a t e ,  528 Sa.2d 

353, 360 (Fla. 1988); Cook v. State, 542 so.2d 964, 970 (Fla.1989). 

The reasonable hypothesis t h a t  Mr. Elledge killed Strack i n  a rage t o  her  

r e s i s t a n c e  t o  sex is uncontradicted. Comparison with Garron, Roaers, and Cook 

show proof of  motive w a s  i n s u f f i c i e n t .  I n  Garron, t h e  aggravator  w a s  s t r u c k  

although t h e  defendant shot  t h e  victim: 

while Bhe w a s  t a l k i n g  on t h e  telephone with t h e  opera tor  aeking f o r  
t h e  pol ice .  . . H e r e ,  t h e r e  is no proof a6 t o  t h e  t r u e  motive f o r  
t h e  shooting . . . Indeed, t h e  motive appears unclear .  The fact  

The t r i a l  cour t ,  i n  accepting Mr. Elledge'e  plea to murder, found h i s  
testimony t o  t h e  same e f f e c t  e s t ab l i shed  only felony murder, not premeditated 
murder. R 2005-6. Dr. Caddy t e s t i f i e d  Mr. Elledge su f fe red  from pathologica l  
in tox ica t ion  and impulse con t ro l  d isorder .  R 600, 602 .  This spiBode w a s  
t r igge red  because Mr. Elledge had s p l i t  with h i s  g i r l f r i e n d  t h e  day before; he 
waa pathologica l ly  in toxica ted;  he faced sexual ly  provocative behavior followed 
by a r e f u s a l  to have sex; and h i s  childhood traumae of physica l  and sexual  abuse 
r e s u l t i n g  i n  impulse control d isorder  rendered him incapable of c o n t r o l l i n g  h i e  
actions. R 605-7, 612-3. 
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that Tina was on the telephone at the time of the shooting hardly 
infer8 any motive on the appellant's part. 

Garron, 528 So.2d at 360. In Roaers, the defendant thrice ahot a grocery 

employee during a robbery attempt. He told his cadefendant he did SO after the 

man slipped out of the back of the store because the victim had been "playing 

hero." This Court held the evidence failed to establish the dominant motive for 

the murder was to avoid arrest. Rouers, 511 So.2d at 533. I n  Garran, the 

witness was actually trying to call the police; a threat to call alone is not 

sufficient to prove motive. In Rouers, Rogere' statement shows he realized the 

victim was trying to get to the police, but he killed in anger over the victim's 

aetiona, not to avoid arreat. Similarly, Mr. Elledge's confession shows he was 

prhnarily motivated to have sex, and killed not to avoid arrest but in anger 

over the resistance - her fighting and screaming and threat to call the police. 
In Cook, the defendant's statement he ehot the victim " 'to keep her quiet 

beeauae ahe waa yelling and screaming' was inaufficient to find his motive was 

to avoid arreet because "Cook shot inatinctively, not with a calculated plan to 

eliminate Mre. Betancourt as a witness." Cook, 542 so.2d at 970(quoting Cook'e 

Statement). As in Cook, Mr. Elledge acted emotionally in reaction to his anger, 

not from a calculated plan. Aa in Cook, Roaera, and Gaxron, clear proof hie 

primary or only motive was to avoid arrest is lacking. This failure a100 

violates the need for carefully channelled decieion-making in death cages. Cf. 
Mavnard v. Cartwriaht, 486 U.S. 356 (1988). 

m1m XXIII 
THE TRIAL COURT RgLIgD ON IMPROm CXlwSLDERZLTIONS MID IWStJFFICIENT 
EVIDmm I N  FINDING TIIE HEINOUS, ATRM=IOUI, OR CRWL AGGRAVATOR- 

The court found this crime was especially heinoua, atrocious, or cruel 

(HAC) because Mr. Elledge choked Strack to death while raping her. S921.- 

141(5)(h), Fla.Stat. (1989). R 2687. The court relied on the disposal of the 

body to find HAC, and made no findings about Mr. Elledge's mindset. R 2687-8. 

Other evidence does not appear in the sentencing order. Mr. Elledge confesaed 

that Strack was drunk and stoned. R 408, 411. A bartender testified she served 

Strack drinks the afternoon of her death, R 359, and the medical examiner, 

aseuming this evidence is admisaible, testified alcohol was found in her blood. 
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R 460. Uncontradicted evidence, detailed in the Statement of the Facts, ahows 

Mx. Elledge committed the crime in a drunken, stoned rage after Strack sexually 

teaeed him but then refused to have sex.  He could not control his actione aa 

a result of intoxication, a failed marriage, a recent breakup with h i s  

girlfriend, and his own helplees victimization aa a child by physical and sexual 

abuse. 

The trial court erred in two ways. First, the evidence does not: validly 

establish HAC. If the record Bhows an uncontradicted, reasonable hypothesis of 

innocence to an aggravator, it must be rejected as a matter of law. See Eutzv, 

supra; Clark, supra. In mode8 v. State, 547 So.2d 1201 (Fla.1989), this Court 

held a strangulation death not HAC on facts very similar to these. 

We note, however, that in the many conflicting stories told by 
Rhodee, he repeatedly referred to the victim ae "knocked out" or 
drunk. other evidence support8 mode's etatement that the victim 
may have been semiconscious at the time o f  her death. She was known 
to frequent bars and to be a heavy drinker. On the night ahe 
dieappearsd, ehe was last seen drinking in a bar. In Herzou v. 
State, 439 So.2d 1372 (Fla.1983), we declined to apply this ag- 
gravating factor in a situation in which the victim, who was 
strangled, was semiconscious during the attack. Additionally, we 
find nothing about the commission of the capital felony "to sst the 
crime apart from the norm of capital felonies" . . . Dixon. . . . 

FlhOdeB, 547 3o.2d at 1208. Like modes, the evidence in this Caae raises a 

reaeonable hypotheeis that Strack wae not in full posses~iion of her faculties. 

She drank to exceas and smoked marijuana; her body showed evidence of drug 

injections. The sexual teasing ehowi her judgment waa impaired. 

Further, like Rhodea, the court pointed to nothing which set the crime 

apart from the norm of capital felonies, something to show the killer wa0 

'conscieneelene or pitileee,' T h i s  Court recognizee the constitution requiree 

HAC findinga be limited "to those conacienceleas or pitiless crimes which are 

unnecessarily torturous to the victim." Smallev v. State, 546 so.2d 720, 722 

(Fla.1989); gee Proffitt v. Florida, 428 U.S. 242, 255 (1976) (plurality)(citing 

these words without othere 88 appropriate limit on HAC). 'Conscienceless or 

pitiless' are mental attributes of the perpetrator; the limiting phrase connects 

the perpetrator's mental state to unneceeeary torture of the victim. Although 

this Court often approves HAC on appeal when the victim suffers extraordinary 
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I ' .  

I 7 '  
mental or physical pain, the 'Conscienceless or pitiless' limit requires a crime 

in which the perpetrator coolly means for that pain to occur for HAC to apply. 

Porter v. State, 15 F.L.W. S353 (Fla. June 14, 1990); Cheeire v. State, 568 

So.2d 908 (Fla.1990); see also Amazon v. State, 487 So.2d 0 ,  13 (Fla.l986)(irra- 

tional frenzy offsets HAC offense). In Porter, the Court Btruck HAC, relying 

on the 'conecienceless or pitiless' limit, holding the record was "consistent 

with the hypotheeis that Porter'e was a crime of passion, not a crime that was 

meant to be deliberately and extraordinarily painful." Porter, 568 So.2d at 910. 

Chesire's crime was not HAC which: 

is proper only in torturoua murders - those that evince extreme and 
outrageous depravity as exemplified either by the desire to inflict 
a high degree of pain or utter indifference to or enjoyment of  the 
suffering of another . . . Since the evidence is entirely consistent 
with a quick murder committed in the heat of passion . . . 

HAC was not proven. Cheeire, 568 So.2d at 912. The cases in which this Court 

approves HAC baaed on victim suffering simply means it finds evidence of that 

suffering sufficient to infer the 'consciencelees or pitiless' mindset of  the 

one inflicting the pain. However, even if the victim suffers, when the 

circumstances of the offense show a reasonable, uncontradicted hypothesis that 

the perpetrator acts without this conscienceless or pitiless mindset, this Court 

will find HAC invalid as a matter of law. Rhodee, supra; Teffeteller v. 

State, 439 so.2d 840, 846 (Fla. 1983); Hille v. State, 476 So.2d 172, 178 

(Fla.1985). Teffeteller'e victim "eustained massive abdominal damage due to the 

shotgun blaet but remained conecious and coherent for about three hours." 

Teffetellsr, 439 So.2d a t  842. Thin Court held: 

The fact that the victim lived for a couple of hours in undoubted 
pain and knew that he waa facing inuninent death, horrible as this 
prospect may have been, does not set thi0 senseless murder apart 
from the norm of capital felonies. 

- Id. at 046; accord Mills, supra. Strack, drunk and stoned, suffered leee; that 

euffering alone does not make the crime HAC. The circumstances of this crime 

show Mr. Elledge acted without intent: to cause pain. He reacted in a drunken, 

atoned rage after Strack sexually teased him but then refused to have eex. His 

inability to control h i s  actions, a result of h i s  pathological intoxication and 

victimization by physical and sexual abuse as a child, shows he lacked the 
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'conacienceleaa or pitiless' mental state require1 , Nothing conflicts wit 

reasonable hypothesis showing HAc inapplicable: it must be struck. 

Second, the court should not have Considered eventa after Strack died or 

lost consciousness in establishing HAC. See e.q. Jones v. State, 569 S0.2d 

1234, 1238 (Fla.l99O)(eiting cases; improper to consider sexual abuse of corpse 

in finding mc); Herzoq, aupra(events after victim loses consciousness do not 
establiah HAC). Mr, Elledge's disposal of the body was not relevant to HAC. 

Even if this Court finds HAC validly established, consideration of these pre- 

judicial, irrelevant facts affect the weight given HAC and require this Court 

to remand for a judge resentencing. cf. Jones. su~ra(instructing on HAC harmful 
error when jury could consider treatment of the corpse). These errors also 

violate the need for carefully channelled decision-making. Cf. Mavnard, supra. 
POINT nIv 

!M3E TRIAL COURT ERRED IN FINDING THE -MY (RAPE) AGGRAVATOR WHEN 
FINDING ONLY A m N Y  MURDER EASED ON THAT RAPE IN TAKING THE PLEA. 

When Mr. Elledge pled to first degree murder and rape, the court took his 

testimony to determine the plea's factual bash and determined a basis existed 

only for felony murder. R 2000-6. However, the prosecutor argued the rape 

aggravated thie crime and the court found the rape aggravator. R 2687. This 

use of the felony aggravator in a felony murder case means S921.141( 5) (d) I 

Florida Statutes faile, as applied to Mr. Elledge, to narrow the clam of death- 

eligible murderere and rationally guide the sentencer in deciding sentence. 71 

Sentencing schemes must minimize the chance of arbitrary infliction of  

death. If the statute uses aggravators as the means of reaching this and: 

[AJn aggravating circumetance must genuinely narrow the class of 
persons eligible for the death penalty and muat reaeonably juetify 
the imposition of a more severe aentence on the defendant compared 
to others found guilty of murder. 

Zank v. Stephena, 462 U.S. 862, 877 (1983); Porter v. State, 15 F.L.W. 3353, 

5354 (Fla. June 14, 1990)(aggravating circumstance of cold, calculated must have 

meaning different than premeditation element of murder to narrow class); see 

'' Mr. Elledge argued before trial that §921.141(5)(d) violates the 
conatitution aa applied becauae it does not narrow the claes of death eligible 
or guide the sentencer. R 1546-51, 1630-1, 2341-2, 2343-0. The court deniedthe 
motion. R 2340, 33-4. 
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also Lowenfield v. Phelws, 484 U.S. 231, 244 (1988)(statute may narrow in 

definition of crime eligible for death). Allowing death on the class of a l l  

felony murders does not rationally narrow the claes. 

The felony aggravating circumstance should apply only when the defendant 

is a principal to a premeditated murder. Under that definition, the addition 

of a felony aggravator would not expand the claaa of death eligible to include 

all firat degree felony murders. Se% State v. Cherry, 257 S.E.Pd 551, 567-8 

(N.C. 1979). In Cherry, the North Carolina Supreme Court considered a similar 

felony aggravating circumstance and held it inapplicable to felony murder easea; 

since the felony was an element of the murder, it could not reasonably be a 

basis for aggravating that murder. u. State v. Miechler, 488 So.2d 523, 525 

(Fla.1986) (element of ecorad felony offense cannot be ueed as basis for 

departure eentence). Applying the felony aggravatory to a felony murder 

similarly fails to rationally distinguish those eligible for death from those 

not. Since Mr. Elledge was guilty only of felony murder, thia Court must hold 

the felony aggravator is invalidly applied to him. 

Florida courts consistently hold that although an error may not merit 

reversal by itself, that several erroxa in combination, require reveraal. See 

Nowitzke v. State, 572 So.2d 1346, 1350 (Pla.1990); Varnum v. State, 188 So. 346 

(Fla.1939); Doualaa v. State, 135 Fla. 199, 184 So. 756 (1938); Barnee v. State, 

348 So.2d 599 (Fla.4th DCA 1977); Perkins v. State, 349 So.2d 776 (Fla. 2d DCA 

1977). The Courts hold unpreeerved error otherwiee barred can be considered in 

judging the harm from errors. Gibbe v. State, 193 So.2d 460 (Fla.2d DCA 1967); 

Pollard v. State, 444 So.2d 561 (Fla.2d DCA 1984); Gordon v. State, 449 So.2d 

1302 (Fla.4th DCA 1984). Justice Adkine wrote on t h i s  issue while sitting aa an 

associate on the Second District Court of Appeal. 

Objectione were not made in the lower court, and the making o f  
these connnenta waa not B U C ~  fundamental error of law as to con- 
stitute the sole cauae of reveraal. However, this error may be con- 
sidered with other aasignments of error in determining whether the 
substantial rights of the defendant have been injuriously affected. 
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Gibbs, 193 So.2d at 463. 

The errors in this case, cumulatively and separately, subatantially 

prejudiced Mr. Elledge’s righta.72 The jury recommended death by the narrow 

margin of 8 - 4. The most clearly harmful of the errors involved the admission 

of incompetent and prejudicial evidence. The incompetent hearsay opinions Of 

unqualified experts was the only material contradicting the defense’s expert 

witness who preaented substantial mitigating evidence on Mr. Elledge‘s state of 

mind. The state presented victim impact testbony in proving up prior violent 

felonies; aha, an irrelevant, immaterial photo of the corpee of a collateral 

crime victim was admitted. In contrast, Mr. Elledge wam prevented from 

presenting evidence that he would do well in prison; a juror explicitly asked 

about this very iseue. Evidence that the victim used drugs to support hie claim 

the crime was not especially heinous was excluded. The trial court failed to 

consider uncontradicted evidence establishing mitigators, and did not exerciee 

reasoned judgment in imposing sentence. Thia requiree a life aentenee be 

imposed. Other errors prejudice Mr. Elledge, cumulatively and separately. This 

Court must remand for resentencing before a jury or impose a l i fe  sentence. 

POIm IcgvI 
FLORIDA’S DEATH PEt?AL!l!X STATUT& IS tN~NSTITOTIONAL. 

Florida’s aggravating circumstance that the crime was especially heinous, 

atrocioue or cruel (HAC) provides no lhite or guides to imposing a death 

sentence. Its words are identical to Oklahoma‘s aggravator held facially vague 

in Mavnard v. Cartwriaht, 108 S.Ct. 1853 (1988); see Shell v. MissisaiPDi, 111 
S.Ct. 313 (1990). HAC in Florida has no consiatently applied limita: this Court 

refuses to specify any findings to limit HAC. Although in Mills v. State, 476 

So.2d 172 (Fla. 1985), the Court held a lingering death from a gunshot wound did 

not establish HAC because “The intent and method employed by the wrongdoers is 

what needs to be examined,” Id. at 178, it hae never conaistently defined the 
kind of intent which makes a murder not HAC. Since all murders require some 

kind of intent and method, a l l  murders potentially qualify for HAC. Moreover, 

\ 

72 Not holding a Richardson inquiry, Point XII, ie per se reversible error. 
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in Pope v. State, 441 So.2d 1073 (Fla. 1984), this Court criticized a jury 

instruction based on the Dixon definition of HAC, approved an instruction which, 

in subetanee, repeata the statute's words, and stated "NO further definitions 

of the terms are offered, nor i s  the defendant's mindset ever at issue." Id. at 
1078(e.a.). Unlese this Court declares overruled and M i l l s  the law, and 

so strikes HAC in this case, this aggravator iS unconstitutional. Although 

cases exist in which the Court strikaa HAC because the victim euffered little, 

the Court has not limited HAC by specifying what kind of victim suffering, if 

any, is required to find HAC. Compare Grossman v. State, 525 So.2d 833, 840-1 

(Fla.l988)(upheld HAC because officer was beaten and knew she was struggling 

fo r  her life) with Brown v. State, 526 so.2d 903, 906-7 (Fla.l988)(0€ficer 

begged Brown not to kill him after struggle, but Brown did so; HAC struck).  In 

Jenninqe v. State, 453 So.2d 1109 (Fla. 1984), vacated 470 U.S. 1002, reversed 

on other grounds, 473 So.2d 204 (1985) thie Court approved HAC although it 

accepted that the victim had been unconscious; in Herzoq, 439 so.2d 1372, it 

dieapproved use of facts after unconsciousness to prove HAC. Other cases show 

particular facts may establish HAC, but no caae explains what is necessary to 

find in order for HAC to be established. This refusal to apecify any neceesary 

findings by the judge and jury mirror8 the flaw in the Oklahoma construction of 

HAC. Refusal to specify what needs be found and resort to a totality of the 

circurnatancea teat creates unconetitutional vagueness. 

The discretion of a sentencer who can rely upon all the circumstan- 
ces of a murder is ae complete and aB unbridled as the discretion 
afforded the jury in Furman. No objective standards limit that 
diacretion. 

Cartwriqht, 822 F.2d at 1491. A unanimoua Supreme Court agreed. Cartwriuht, 108 

S.Ct. 1853, 1857. Florida's HAC violates due process and constitutes cruel and 

unusual punishment. Any meaning this Court could deduce now for HAC would be 

a bald judicial declaration, not a finding of legislative intent. Due process 

requires legislatures, not juries or judges, give minhal guides to the law's 

meaning lest arbitrary enforcement occur. See PaDachristou v. C i t y  of Jackson- 

ville, 405 U.S. 156, 168-9 (1972); Potts v. State, 526 So.2d 104 (Fla. 4th DCA 

1987), aff'd., State v. Pot ta ,  526 So.2d 63 (Fla. 1988). Alternately, this Court 
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must narrow HAC as argued i n  Point  XXIII. The t r i a l  cour t  refused t o  dec la re  

§921.141(5)(h) unconst i tu t ional  on t h i s  ground. R 1534, 2307, 1632, 2305, 2304, 

33, 2036, 2431, 2129, 2429, 2428, 54. The t r i a l  cour t  could not  r a t i o n a l l y  

cons t rue  HAC, as shown by h i s  errors i n  t h e  eentencing order .  

The aggravating circumstance t h e  crime w a s  committed f o r  t h e  purpose of 

avoiding an a r r e e t  would be c o n s t i t u t i o n a l  if t h i s  Court limits i ts  apparent 

holding i n  Hitchcock V. State, 16 F.L.W. S23 (Fla. December 20, 1990). Before 

Hitchcock, t h i s  Court required clear proof beyond a reaaonable doubt t h a t  t h e  

dominant or only motive f o r  a crime wae e l iminat ion  of a witness f o r  t h e  f a c t o r  

t o  apply. I f  t h i s  Court continues t o  hold no such motive necessary, t h i s  

circumetance hae been construed t o  mean it could apply to any crime. Such 

judicial.  decision-making v i o l a t e s  due process, t h e  ex post f a c t o  c l ause ,  and t h e  

p roh ib i t ion  aga ins t  c r u e l  and unusual punishment r equ i r ing  aggravators  be 

l imi ted .  The a t a t u t e  is also unconst i tu t ional  s ince it f a i l e  t o  narrow t h e  class 

of death-e l ig ib le .  see Point  XXIV. 

The penal ty  ju ry  i n s t r u c t i o n s  assure a r b i t r a r i n e s s .  They e b p l y  repeat  t h e  

vague words of the s t a t u t e  for  each aggravator which is i n s u f f i c i e n t  t o  guide 

d i sc re t ion .  See Walton v. Arizona, 110 S.Ct. 3047, 3057 (1990); Cartwriuht,  486 

U.S. 356, 363-4. I n  She l l  v. Miesiseippi, 111 S.Ct. 313 (1990), t h e  C o u r t  held 

a much more extens ive  d e f i n i t i o n  of HAC d id  not  paee c o n s t i t u t i o n a l  muster. 

Since t h i s  Court ordered t h e  vague short i n s t r u c t i o n  be read, see Pope, 441 

So.2d a t  1078; Lemon v. Sta te ,  456 So.2d 885, 887 (Fla. 1984), Flor ida ' s  

s t a t u t e ,  as construed, is unconat i tu t ional ly  vague. Although t h e  i n s t r u c t i o n  

read t o  t h i e  j u r y  d i f fe red ,  it e t i l l  contained vague d i s j u n c t i v e  phraees 

condemned by t h e  Supreme Court i n  s h e l l .  R 796. M r .  E l ledge ' s  jury ,  i n  

reasonable p robab i l i ty ,  r e l i e d  on t h e  vague d i s junc t ivea  t o  consider evidence 

which w a s  not s t a t u t o r y  o r  c o n s t i t u t i o n a l l y  appropriate aggravation. The den ia l  

of t h e  s p e c i a l  requested ju ry  i n s t r u c t i o n  de f in ing  HAC t o  requ i re  a purpose t o  

tor ture  wae e r r o r .  R 2607, 706. See also Amazon v. State, 487 So.2d 8, 13 (F la .  

1986)(HAC lessened by i r r a t i o n a l  frenzy; i n s t r u c t i o n  refused a t  2640, 717). 

The j u r y  had unbounded d i s c r e t i o n  i n  deciding penalty.  See Jones, 569 So.2d a t  
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1238. The aggravator instruction also allow unehannelled discretion. Florida 

refuaee to require trial courts define the underlying felonies in this felony 

aggravator. See Hitchcock v. State, 16 F.L.W. 523, 526 (Fla. December 20, 

1990). The jury was never told the definition of the rape aggravator. R 795. 

Such uncontrolled discretion, a result of judicial decision-making, violates due 

process and the prohibition against cruel and unusual punishment. 

A verdict by a bare majority violates due procesa and prohibition against 

cruel and unueual punishment. This error harmed Mr. Elledge since hi8 jury voted 

for  death by a vote of 8 - 4. A guilty verdict by Leas than a "substantial 

majority" of a la-member jury is so unreliable ae to violate due procese. See 

Johnson v. Louisiana, 406 U.S. 356 (1972); Burch v. Louisiana, 441 U . S .  130 

(1979); cf. Parker, 111 S.Ct. 73l(appellate review must comport with Eighth 

Amendment); Andere v. California, 386 U.S. 736 (1967) (although no constitution- 

al right to appeal, appeal granted by atate law must comply with due proceee). 

Among the etatea employing juries in capital sentencing, only Florida allows a 

death penalty verdict by a bare majority. ThiB unreliable procedure, unique 

among the juriadictione, must be etruck as violating due procese and the 

prohibition against cruel and unusual puniahment. 

In Proffitt v. Florida, 420 U.S. 242 (1976), the plurality upheld 

Florida's capital punishment scheme in part because atate law required a 

heightened level of  appellate review. In Parker, 111 S.Ct. 731, the Supreme 

Court reaffirmed this requirement. History hae shown that intractable am- 

biguities in our statute have prevented the eort of evenhanded application of 

appellate review and the independent reweighing proceae envisioned in Proffitt. 

Refusing to reweigh the aggravating and mitigating evidence calls into question 

the reliability of death eentences. See Parker, supra. This Court truncates 

substantive review of death sentencee by refusing to examine first degree murder 

caaee in which life is impoeed and distinguishing c a m e  based on the jury 

recommendation alone. This kind of review unconstitutionally injects arbitrari- 

ness into the application of the death penalty. See Pulley v. Harris, 465 U.S. 

37, 54 (1983). The failure of the Florida appellate review process ie high- 
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l i gh ted  by t h e  l i f e  overr ide  cases. See Coehran v. S t a t e ,  547 S0.2d 928, 933 

(Fla. 1989) ( inconsio tenciee  abound i n  judging appropriateness of overr id ing 

jury  recommendations f o r  L i f e ) .  Since t h i s  Court dec la res  error harmleas without 

independent review of t h e  record and has not enforced a requirment of complete 

t r i a l  cour t  f ind ings  of mi t iga t ing  circumstances u n t i l  CamDbell, 571 So.2d 415,  

t h e  s t a t u t e  is also unconst i tu t ional  beeauee it does not provide f o r  meaningful 

appe l l a t e  review. 73 

Flor ida  ha8 i n s t i t u t i o n a l i z e d  d i spa ra te  app l i ca t ion  of aggravating and 

mi t iga t ing  circumstances by e rec t ing  t h e  contemporaneoue ob jec t ion  r u l e  t o  bar 

v a l i d  c l aFm~.~*  _See, e.q., Rutherford v. S t a t e ,  545 S0.2d 853 (F l a .  1989); 

Grosaman v. State, 525 So.2d 833 (F l a .  1989); Smallev v. S t a t e ,  546 S0.2d 720 

( F l a .  1989). U s e  of r e t r o a c t i v i t y  pr inc ip lea  works similar mischief .  See Myers 

v. Y l s t ,  897 F.2d 417 ( 9 t h  C i r .  1990). This eystem a r b i t r a r i l y  denies  meaningful 

appe l l a t e  review of death eentencea, c o n t r a r y t o  due process and t h e  p roh ib i t ion  

of c r u e l  and unusual punishment. Cf. Parker, oupra. 

The t r i a l  cour t  below ins t ruc ted  t h e  ju ry  it must f i n d  mi t iga t ing  evidence 

reaches a ' reasonably convincing' burden of proof before  g iv ing any conaide- 

ra t ion  t o  it. R 798. The court  refused t o  e l imina te  t h i a  uncons t i tu t iona l  

burden of proof. R 2118, 2407, 2131, 2405, 2404, 55. I f  not  reasonably 

convinced t h e  evidence ea tabl iehee  t h e  circumetance, then t h e  evidence 

ignored. Ignoring evidence not meeting t h e  reaeonably convinced etandard is t h e  

l a w  i n  Flor ida  f o r  both juriaa and judges. See Fla.Std.Yury InS t r .  ( C r h . )  

Penalty Proceedings -- Capital Caeee; CamDbell, 5 7 1  So.2d 415; Floyd v. S ta te ,  

497 So.2d 1211,  1216 ( F l a .  1986). This Court r ecen t ly  equated t h i s  burden with 

t h e  g r e a t e r  weight of t h e  evidence test. See C a m p b e l l ,  Bupra; Nibert ,  574 

73 Mr. Elledge moved to dec la re  t h e  s t a t u t e  unconetitutional.  on t h i s  ground 
and f o r  an ev iden t i a ry  hearing. R 1512, 2386. The state opposed both motiane. 
R 1626, 2376. The t r i a l  cour t  denied both. R 2375, 32. This c o u r t  muat a t  
least order  an ev iden t i a ry  hearing be held t o  protect Mr. Elledge'a r i g h t s  t o  
due process,  freedom from c r u e l  and unusual punishment, and counsel. 

7 4  In  Elledqe v. State, 346 So.2d 998, 1002 (FLa. 1977), t h i s  Court held 
t h a t  conaidera t ion  of evidence of a nonstatutory aggravating circumetance is 
e r r o r  s u b j e c t  t o  a p p e l l a t e  review without objec t ion  below because of t h e  "special 
scope of review" i n  c a p i t a l  cases. Mr. Elledge contends t h a t  a retreat from t h e  
s p e c i a l  scope of review v i o l a t e s  t h e  e ighth  amendment under P r o f f i t t .  
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So.2d a t  1061. When t h e r e  is a reasonable l ike l ihood,  a standard of c e r t a i n t y  

g r e a t e r  than a p o s s i b i l i t y  but  less than more-likely-than-not, t h a t  t h e  f inder  

of f a c t  has been precluded from considera t ing  mi t iga t ing  evidence, t h e  l a w  

v i o l a t e s  t h e  Eighth Amendment. See Bovd v. Cal i fo rn ia ,  110 S.Ct. 1190, 1198 

(1990).  Thus, i n s t r u c t i n g  t h e  fac t- f inder  to reject mi t iga t ing  circumstances 

under a burden of proof more s t r i n g e n t  than reasonable l ike l ihood,  as defined 

i n  Boyde, uncons t i tu t iona l ly  restricts considera t ion  of mi t iga t ing  evidence. 

But see Walton, 110 sect. at 3055 ( p l u r a l i t y ) ( a t a t e s  may impoee t h i s  burden). 

The Campbell burden v i o l a t e s  t h i s  p r inc ip le ;  t h e  i n s t r u c t i o n s  given below even 

more so. "Convinced" means c e r t a i n ,  not reasonably Likely. See State v. 

Mischler, 480 So.2d 523, 525 (Fla. 1986). The i n s t r u c t i o n  below led t h e  jury  

i n  reasonable p robab i l i ty  t o  reject t h e  mi t iga to r s  under an over ly  s t r i n g e n t  

burden of proof as defined by both Flor ida  law and t h e  Federal Consti tut ion.  

Since t h e  t r i a l  cour t  presumably used t h e  Mischler burden himself ,  having 

ins t ruc ted  on it, hie f indinga are also contrary  t o  state l a w  and t h e  f ede ra l  

conet i tu t ion .  This court: mus t  r eve r se  f o r  resentencing before  a properly 

i n s t r u c t e d  jury.  

The cour t  ins t ruc ted  t h e  j u r y  not  t o  consider f e e l i n g s  of sympathy i n  

deciding sentence. R 794. Thie ine t ruc t ion  denied considera t ion  of mit igat ing  

evidence. See Parka v. Brown, 860 F.2d 1545 (10th C i r .  1988), reveraed on 

procedural qrounda sub nom. S a f f l e  v. Parks, 110 S.Ct. 1257 (1990). 

The sentencer wae selected by a syatem deaigned t o  exclude Blacks from 

p a r t i c i p a t i o n  as c i r c u i t  judges, cont rary  t o  t h e  equal p ro tec t ion  of t h e  l a w s r  

t h e  r i g h t  t o  vote, due process of l a w ,  t h e  p roh ib i t ion  against s lavery ,  and t h e  

heightened r e l i a b i l i t y  and c a r e f u l l y  channelled decie ion making requi red  by t h e  

p roh ib i t ion  of c r u e l  and unusual puni~hment . '~  This system of purposeful 

d iscr iminat ion  r e s u l t s  i n  imposing t h e  death penal ty  based on racial f a c t o r s  Mr. 

Elledge w a s  sentenced by a judge selected by a r a c i a l l y  d iscr iminatory  system 

r e e u l t i n g  i n  death sentences based on racial f a c t o r s ,  t h i s  Court must declare  

7 5  These r i g h t s  are guaranteed by t h e  F i f t h ,  S ix th ,  Eighth, Thir teenth,  
Fourteenth, and F i f t een th  Amendments t o  t h e  Federal Const i tu t ion  and Article I, 
sec t ions  1, 2, 9, 16, 17,  and 21 of t h e  Florida Const i tu t ion .  
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t h i s  system uncons t i tu t iona l  and vacate t h e  penalty.76 As t h e  k i l l e r  of a white, 

Mr. Elledge is harmed by t h i s  discrimination.  When t h e  decis ion  maker i n  a 

criminal  t r i a l  is purposefully ae lec ted  on racial grounds, t h e  r i g h t  t o  a f a i r  

t r i a l ,  due process and equal protec t ion  require t h a t  t h e  convict ion be reversed 

and sentence vacated. See S t a t e  v. Neil, 457 So.2d 481 ( F l a .  1984); Batson v. 

Kentuckv, 476 U.S. 79 (1986). When racial d iscr iminat ion  t renches  on the r i g h t  

t o  vote,  it v i o l a t e s  t h e  F i f t een th  Amendment, enforced i n  part by t h e  Voting 

Rights A c t ,  Chapter 42 U.S.C. s1973 et  al. ,  as w e l l ,  The e l e c t i o n  of c i r c u i t  

judges i n  circuit-wide racae w a s  f i r s t  i n s t i t u t e d  i n  F lo r ida  i n  1942:77 before 

t h i s  t i m e ,  judges w e r e  s e l ec ted  by t h e  governor and confirmed by t h e  Senate. 26 

Fla .  S t a t .  Ann. 609 (1970), Commentary. At- large e l e c t i o n  d i e t r i c t e  i n  Flor ida  

and elsewhere h i s t o r i c a l l y  have been uBed t o  d i l u t e  t h e  black v o t e r  s t rength .  

- See Rouere v. Lodae, 458 U . S .  613 (1982); McMillan v. Eacambia County, F lor ida ,  

638 F.2d 1239, 1245-7 ( 5 t h  cir. 1981), modified 688 F.2d 960, 969 ( 5 t h  C i r .  

1982), vacated, 466 U.S. 48, 104 S.Ct. 1577, on remand 748 F.2d 1037 (1984).70 

The h i s t o r y  of elections of black c i r c u i t  judges i n  Flor ida  and i n  Broward 

County i n  p a r t i c u l a r ,  shows t h e  system has purposefully excluded blacks  f r o m t h e  

bench. F lo r ida  as a whole has eleven black c i r c u i t  judgee, 2.8% of t h e  394 total 

c i r c u i t  judgeships; I n  Broward County, none of t h e  43 c i r c u i t  judges are black. 

- See Young, sinale Member J u d i c i a l  Districts, F a i r  or  Foul, Fla. B a r  Newe, May 

1, 1990. Flor ida ' s  populat ian i e  14.95% black; Broward'e 13.5%. County and C i t v  

Data Book, 1988, United S t a t e s  Department of Commerce. F lo r ida ' s  history of 

r a c i a l l y  polar ized  voting,  d iscr iminat ion  and dieenfranchieement and use  of at- 

l a r g e  e l e c t i o n  systems t o  minimize t h e  black vote  showe an invidious  purpose 

76 M r .  Elledge moved to dec la re  5921.141 uncons t i tu t iona l  on theme grounds 
and f o r  a hearing on t h i s  iseue.  R 991, 2277, 1529, 2543. The state opposed. 
R 1614, 2276, 1628, 2541. The cour t  denied both motions. R 2540, 2275, 32. 
Due process,  t h e  freedom from c r u e l  and unusual punishment, and t h e  r i g h t  t o  
counsel a t  l e a e t  require t h i s  Court to remand f o r  an ev iden t i a ry  hearing. 

l7 For a b r i e f  period,  between 1865 and 1868, t h e  state c o n s t i t u t i o n ,  
inasmuch as it w a s  i n  e f f e c t ,  d id  provide f o r  e l e c t i o n  of c i r c u i t  judges. 

78 The Supreme Court vacated t h e  decis ion  because it appeared t h a t  t h e  same 
r e s u l t  could be reached on non- const i tut ional  grounds which d i d  not  r equ i re  a 
f inding a i n t e n t i o n a l  discrimination;  on remand, t h e  C o u r t  of Appeals so held. 
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stood behind enactment of elections for circuit  judges i n  Florida.  See Roqers, 

458 U . S .  a t  625-8. It  also shows an invidious purpose e x i s t s  f o r  maintaining 

t h i s  system i n  Broward County. The r e s u l t 8  of chooeing judges as a whole i n  

Flor ida  e s t a b l i s h e s  a prima facie case of racial d iscr iminat ion  cont rary  t o  

aqua1 pro tec t ion  and due process i n  s e l e c t i o n  of t h e  decis ion  makers i n  a 

cr iminal  These r e s u l t s  ehow discriminatory e f f e c t  which together  with 

t h e  h i s t o r y  of racial bloc voting, segregated housing, and disenfranchisement 

i n  Florida v i o l a t e  t h e  r i g h t  t o  vote aa enforced by Chapter 42, United S t a t e s  

code, 51973. See Thornburq, 478 U.S. a t  46-52. This d iscr iminat ion  also v i o l a t e s  

t h e  needs €or heightened r e l i a b i l i t y  and c a r e f u l l y  channelled decis ion  making 

required by t h e  guarantee from cruel. and unusual capital punishment. See Turner 

v. Murray, 476 U.S. 28 (1986); Beck v. Alabama, 447 U.S. 625 (1980). Flor ida  

allows j u s t  t h i e  kind of e spec ia l ly  unre l i ab le  decis ion  t o  be made by aentencers 

chosen i n  a r a c i a l l y  discriminatory manner and t h e  r e s u l t s  of death  sentencing 

decis ions  show d i s p a r a t e  impact on sentences. See Gross and Mauro, Pa t t e rns  of 

Death: An Analyeis of Racial D i s D a r i t i e s  in Capital Sentencina and Homicide 

Vict imizat ion,  37 Stan.L.R. 27 (1984) .  Becauae t h e  s e l e c t i o n  of senteneera is 

r a c i a l l y  d iscr iminatory  and leade t o  condemning men and women t o  d i e  on racial 

f a c t o r s ,  t h i e  Court must declare  t h e  l a w  v i o l a t e a  t h e  F lo r ida  and Federal 

Consti tut ions.  It must r eve r se  t h e  c i r c u i t  cour t  and remand f o r  a new t r i a l  

before a judge not  80 chosen, or impose a l i f e  sentence. 

Kr. El ledgewe  Bentencar is  se lec ted  by a vo te  of t h e  electors a t  large in 

t h e  Seventeenth J u d i c i a l  C i rcu i t .  Consequently, a c i r c u i t  judge'e career is 

of ten  on t h e  l i n e  when deciding whether t o  condemn a defendant. This  eyatem 

v i o l a t e s  t h e  heightened r e l i a b i l i t y  required by t h e  c r u e l  and unusual punishment 

and due process c l auses  fo r  death senteneings. "To t h i a  end no man can be a 

judge i n  h i e  own case and no man is  permit ted t o  t r y  cases where he ham an 

i n t e r e s t  i n  t h e  outcome. That i n t e r e e t  cannot be defined with prec is ion .  

Circumstances and r e l a t i o n s h i p s  must  be considered.'' I n  re Murchiaon, 349 U.S. 

'' The r e s u l t s  of choosing judges i n  Broward, 0 blacks o u t  of 43 pos i t ions  
is such s t a r k  d iscr iminat ion  ae to show racist i n t e n t .  See Yick Wo v. Hozlkins, 
118 U . S .  356 (1886). 
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have adopted standards for representation of capital defendants which require 

cocounsel in capital cases. GUIDELINES FOR THE APPOINTMENT AND PERFOREiANCE OF 

COUNSEL IN DEATH PENALTY CASES, Guideline 52 .1  (1988)(hereafter ABA Guidelines); 

STANDARDS FOR THE APPOINTMENT AND PERFORMANCE OF COUNSEL IN DEATH PENALTY CASES, 

Standard S2.1 (National Legal Aid and Defenders Association 1987)(hereafter 

NLADA Standards). This requirement reflects the practical reality the primary 

evidentiary burden in sentencing rests on defendants. See COMMENTARY to AEA 

Guidelines, 52.1. couneel stated he would have difficulty examining the 

existing record, much l e a s  perform additional investigation. Further, the scope 

of legal and factual mattera extende far beyond that with which mast practicing 

trial lawyers are familiar. Mr. Giacoma explicitly noted ha had never done a 

capital sentencing proceeding before. The ABA requiree previous Capital 

experience for lead couneel. ABA Guidelinea, s5*1(1). Also, recent training 

in the capital field is required. ABA Guidelinea, S5.1(1). Mr. Giacoma 

profeeeed neither experience nor training in capital cases. 

The Federal Constitution's Sixth and Fourteenth Amendment8 require two 

counsel be appointed when the death penalty ia an option.*' When the eircumstan- 

ces show a likelihood that fully competent couneel cannot provide effective 

aaaistance, the conetitution psesumee that he has not. See United Statee v. 

Cronic, 466 U . S .  640, 659-660 (1984). Although moat criminal cases can 

competently be handled by one attorney, the complexity and importance of capital 

caaea require two as the general rule. The federal courts are more protective 

of the right to counsel when the death penalty is at issue. The United Statee 

*' Alternately, the Florida Constitution'a Article I, SS9, 16, 21, and 22, 
and Article V, 53 require it. See senerally In re T.W., 551 So.2d 1186 (Fla. 
1989)(Florida Constitution independent aaurce of rights). This Court has 
authority to put procedures in place to insure defendanta have accese to Courts 
with competent counsel. Ses Rule 3.130(b), Fla.R.Crim.P.(counsel must be 
appointed upon request at first appearance); Gideon v. Wainwriaht, 153 So.2d 
299 (Fla. 1963) (approving predecessor to Rule 3.850 issued under constitutional 
authority of Article V, S3). The Florida legislature created and funded an 
office to provide death-sentenced indigent8 with counsel to collaterally attack 
their convictions. SS27.7001 et seq., Fla. Stat. (1989). T h i s  Court has not 
hesitated to enforce a minimum standard of competency on lawyers for indigent 
on appeal, Hatten v. State, 561 So.2d 562 (Fla. 1990) and in post-conviction. 
- See Scott v. Duuaer, 15 F.L.W. s578 (Fla. October 29, 1990). It should now hold 
a defendant facing the death is entitled to two lawyers at trial upon rsqueat. 
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Congress mandates f ede ra l  capital defendants have t w o  counsel.  18 U.S.C. 53005. 

I t  is t h e  p o t e n t i a l  f o r  death t h a t  triggere t h e  t w o  counsel requirement; t h e  

i n t e n t  of t h e  s t a t u t e  i n  grant ing  t w o  a t to rneys  i s  " t o  reduce t h e  chance t h a t  

an innocent defendant would be put  t o  death becauee of inadvertence or errors 

i n  judgment of h i e  counsel.** United S t a t e s  v. Shepherd, 576 F.2d 719, 729 (7 th  

C i r .  1978). When death is not  at i s sue ,  most f e d e r a l  c i r c u i t s  hold one lawyer 

only is  required for f ede ra l  c a p i t a l  crimes. Id; U n i t e d  S t a t e s  v. Dufur, 648 

F.2d 512 (9 th  C i r .  1 9 8 0 ) ( c i t i n g  cases). Refuaing cocounael in a capital case 

also v i o l a t e s  t h e  due process of l a w .  Any procedure which s u b a t a n t i a l l y  

decreases t h e  r i s k  of an u n r e l i a b l e  r e s u l t  i n  a c a p i t a l  case muet be put  i n  

p lace  upon demand. See Ake v. Oklahoma, 470 U.S. 68, 77-9 (1985)(appointment 

of mental hea l th  exper t  for i n s a n i t y  defenie  and c a p i t a l  penal ty  mi t iga t ion  

required by due proeasa when den ia l  r i s k s  erroneous depr ivat ion  of protec ted  

interests) .  Denying cocounsel with complex l e g a l  i s suee  and a lengthy procedural 

h i s t o r y  r i s k s  erroneous depr ivat ion  of Life,  e s p e c i a l l y  when t h e  sole appointed 

counsel hae no capital  sentencing experience. The r i s k  o f  error i n  a complex 

f i e l d  of l a w  over a l i f e  and death matter mandatee cocouneel be appointed. 

POINT XXVIII 
TRUIL COURT BY REFUSING TO ALum MR* -E TO WITElDRAW 

HIS GUILTY PLEEL. 

I n  1975, Mr. Elledge pled g u i l t y  t o  t h e  f i r &  degree murder of Margaret 

Straek. No bargain w a s  s t r u c k  f o r  t h i a  plea.  Ultimately, Mr. Elledge w a e  

sentenced t o  death,  but t h i s  sentence waa vacated. Mr. Elledge moved b e l o w  to 

withdraw h i e  plea.  R 1971-80. The state oppoeed t h e  motion, R 2009-34, and the 

court denied it.a2 R 71, 2614. This den ia l  w a s  error. 

~~ 

82 The t r i a l  cour t ' s  w r i t t e n  order denied t h e  motion i n  p a r t  on t h e  ground 
t h e  iaauee w e r e  decided i n  E l l e d q e  v. Graham, 432 So.2d 35 (Fla. 1983). R 2614. 
But, t h i s  is not d i spos i t ive .  I t  affirmed a den ia l  of a 3.850 motion which 
challenged h i e  plea. This  C o u r t  holds t h e  doc t r ine  of f i n a l i t y  means many i s e u s s  
t h a t  o r d i n a r i l y  p r e v a i l  a t  t r i a l  or on d i r e c t  appeal are forec losed a t  poat- 
convict ion.  Cf. W i t t  v. S t a t e ,  387 So.2d 922, 925 (Fla .  1980). A presentence 
motion t o  withdraw a plea  involves a completely d i f f e r e n t ,  more l i b e r a l  body of 
l a w ,  as explained below. The prosecutor  argued below t h i s  w a s  not  a pressntence 
plea withdrawal as t h e  sentence had been reversed and was awaiting reaentencing. 
R 2134. However, none of t h e  cases c i t e d  by t h e  S t a t e  - Fick v. S t a t e ,  388 S0.2d 
1352 (Fla.5th DCA 1980); Brooks v. S t a t e ,  209 so.2d 271 ( F l a . l s t  DCA 1968); and 
Barton v. State, 193 So.2d 627 (Fla.2d DCA 1966) - addrees whether l i b e r a l  
presentence p l e a  withdrawal etandards apply a f t e r  a sentence is  vacated. 
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"[TJhe law favors a trial on the merits" and withdrawale of pleas ahould 

be allowed in "the intereet of justice". Elias v. State, 531 So.2d 418, 419 

(Fla.4th DCA 1988). Although the Supreme Court has not directly addressed the 

constitutional right to withdraw a guilty plea prior to sentencing, that Court 

etatea the etandard is what seems "fair and just." Kercheval v. United Statee, 

274 U . S .  220 (1927). Refusal to grant a motion to withdraw a plea affects a 

defendant's right to trial; in Dukee v. Warden, 406 U.S. 250 (1972), Justice 

Stewart, concurring, said: 

Before judgment, the courts should show solicitude for a defendant 
who wiahea to undo a waiver of all the constitutional rights that 
surround the right to trial -- perhape the moat devastating wavier 
possible under our Conatitution. 

- Id. at 258. This motion to withdraw was made prior to sentencing; the "manifest 

injustice" standard is not used. See Williams v. State, 316 S0.2d 267, 274 

(Fla.1975); Commonwealth V. Starr, 450 Pa. 485, 301 A.2d 592, 594 (1973); Libke 

v. State, 60 Wie.2d 121, 208 N.W.2d 331 (1973); Paradiso v. United Statee, 482 

F.2d 409, 413 (3d C i r .  1973); United States v. Slayton, 408 F.2d 559 (3d Cir. 

1969). The policy reasons pertinent to post-eentence withdrawal, such as 

diecouraging "sentence shopping" or judge-teoting, It or "playing games" with 

the court do not apply. See qenerallv, Kadwell v. United States, 315 F.2d 667, 

670 (9th Cir. 1963); State v. Jackaon, 96 Idaho 584, 532 P.2d 926, 930 (1975). 

Resentencing should proceed de novo on all issues....a prior 
sentence, vacated on appeal, ia a nullity. 

Teffeteller v. State, 495 So.2d 744, 745 (Fla.1986); see Kinq v. Duaaer, 555 

So.2d 355, 358 (Fla.l990)(resentencing is a "completely new proceeding, separate 

and distinct" Erom the prior one). Thus, it is error to rely on evidence from 

a prior proceeding to establish an aggravating circumstance. Huff v. State, 495 

So.2d 145, 152 (Fla.1986). The logic of these easee, that resentencing proceeds 

de novo, shows Mr. Elledge's plea withdrawal ahould be judged by pre-sentence 

standards. Moreover, the principlea favoring withdrawal are "underacored by the 

severity and nature of the first degree murder charge" and sentence. Lopez v. 

State, 227 So.2d 694, 696 (Fla.3d DCA 1969); see also Gardner v. Florida, 430 

U.S. 349 (1977)(Eighth Amendment requires full expoeition of facts on which 
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death sentence based) .  

The standards for  prasentence withdrawal of p lea  are discussed i n  Yesnee 

v. State, 440 So.2d 628 (Fla. ls t  DCA 1983): 

Rule 3.170(f), Flor ida  Rules of Criminal Procedure, provides t h a t  
" the  cour t  may, i n  i t s  d iee re t ion ,  and s h a l l  upon good cause, a t  any 
time before  a sentence, pennit a plea of g u i l t y  t o  be withdrawn" 
(emphasis suppl ied)  . . . use of t h e  word " sha l l "  ind ica tea  t h a t  
such a showing e n t i t l e s  t h e  defendant t o  withdraw a plea a s  a matter 
of r i g h t .  Use of t h e  word llmay," however, suggest8 t h a t  t h e  r u l e  
a l s o  a l l o w s ,  i n  t h e  d i s c r e t i o n  of t h e  cour t ,  withdrawal of t h e  p lea  
i n  t h e  i n t e r e e t  of justice, upon a lesser showing than good cause. 
In any event ,  t h i s  r u l e  should be l i b e r a l l y  construed i n  favor  of 
t h e  defendant. Adler v. S ta te ,  382 So.2d 1298, 1300 (Fla.2d DCA 
1980). The l a w  i n e l i n e e  toward a t r i a l  on t h e  meri te;  and where it 
appears t h a t  t h e  i n t e r e s t  of j u s t i c e  would be served, t h e  defendant 
should be permit ted t o  withdraw h i s  plea. Morton v. S t a t e ,  317 
So.2d 145 (Fla.2d DCA 1975). A defendant should be permitted to 
withdraw a plea " i f  he f i l e s  a proper motion and proves t h a t  t h e  
p lea  w a s  en tered  under mental weaknese, mistake, su rp r i ae ,  miaap- 
preheneion, f e a r ,  promise, or  o ther  eircurnstaneee a f f e c t i n g  h i s  
r ighte ."  Baker v. State, 408 So.2d 686, 687 (Fla.2d DCA 1982). 

440 So.2d a t  634. Mr. Elledge's  Motion t o  Withdraw Gui l ty  Plea con ta ins  'good 

cause'  and ' f a i r  and j u s t '  reasons f o r  permi t t ing  withdrawal of h i s  plea. He 

al leged h i s  p lea  wae i n v a l i d  becatme: (1) he wan not  informed of v a l i d  defensee 

t o  t h e  charge, ( 2 )  he w a s  not  informed h ie  plea waived h i s  r i g h t  t o  appe l l a t e  

review, (3) it r e s u l t e d  f r o m  t h e  i n e f f e c t i v e  assistance of counsel  and ( 4 )  

inadequate p s y c h i a t r i c  evaluat ions,  c i t i n g  S t a t e  v. S i r e c i ,  536 So.2d 231. 

(Fla.1988) and Ake v. Oklahoma, 470 U.S. 68 (1985), ( 5 )  the  plea colloquy w a s  

inadequate, and ( 6 )  he w a s  incompetent t o  enter a plea. R 1971-2. He at tached 

a psych ia t r i c  report of D r .  Lewie, i n  which she d e t a i l s  h i e  l i f e  h i s t o r y  of 

physica l  and sexual  abuee, head i n j u r i e s  ind ica t ing  organic b r a i n  damage, 

psych ia t r i c  problems, and alcohol  and drug abuse inc luding in tox ica t ion  during 

t h e  inc ident .  R 1981-90. A l s o ,  defense introduced i n t o  evidence a letter from 

Dr. L e w i s  s t a t i n g  Mr. Elledge met t h e  test for i n s a n i t y  during t h e  inc ident .  R 

2137-8. 

The plea colloquy ignored severa l  mandatory requirements of R u l e  3.172(c),  

F lor ida  Rules of Criminal Procedure, including d iscuss ing t h e  r i g h t e  t o  t h e  

a s s i s t ance  of counsel ,  t o  compel w i tne s se s ,  t o  confront  and cross-examine 

witnesses,  and t o  not  be compelled t o  incriminate onesel f .  R 1991-2008. Most 

important ,  nothing w a s  said about waiver of t h e  r i g h t  t o  appeal.  See Rule 
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3.172(c)(iv), Fla.R.Crim.Pro. Mr. Elledge was never told he was waiving his 

right to appeal the Motion to Suppress and any issues that could arise at trial. 

This failure suffices to require vacation of a plea, and SO establishes good 

cauee for its withdrawal. See Diaz v. State, 439 So.2d 1011, 1012 (Fla.2d DCA 

1983). The prosecutor argued below Mr. Elledge could have appealed from the 

guilty plea in 1975, claiming Robinson v. State, 373 So.2d 898 (Fla.1979) 

changed the law. R 2134. However, Robinson, represented 'la codification of 

existing case law." 373 so.2d at 902. There was no right to appeal a guilty 

plea in 1975. White v. State, 273 So.2d 782 (Fla.2d DCA 1973); Graulich v. 

State, 287 So.2d 114 (Fla.3d DCA 2973). 

The one defense explored, insanity, was rejected baeed on inadequate 

psychiatric evaluations. ~ r .  McCain teatified his only exploration of the 

insanity defense was to talk to Mr. Elledge and move the Court appoint experts. 

R 2024-6. Thoee experte, Dr. Eichert and Taubel, relied solely on their oral 

interview of Mr. Elledge and reviewed no records. No psychological or 

neurological testing was done. A proper evaluation would have revealed Mr. 

Elledge ae a victim of Lengthy physical and sexual abuae and had poeeible 

organic impairment. Report of Dr. Lewis, R 1981-1990. It would have revealed 

he suffered from periodic psychotic paranoia greatly exacerbated by alcohol. 

Thus, a competent evaluation would have ahown a basie for an insanity defense. 

The evaluations of the court appointed doctore are the sort of inadequate 

evaluations condemned by thie Court in Sireci v. State, 536 So.2d 231 (Fla. 

1988). They denied Mr. Elledge's rights to competent psychiatric asaistance 

under Ake.e3 H i s  motion to withdraw hie plea ahould have been granted. 

A thorough life history and competent psychiatric evaluation would raiea 

considerable doubt about M r .  Elledge's competency to plead due to his mental 

illness. This requires withdrawal of the plea. Derks v. State, 477 So.2d 

23 (Fla.lst DCA 1985). In Derks, the court remanded for an evidentiary hearing 

on the vacating the plea due to a history of mental illneee and treat-ment with 

83 These rights are guaranteed by the Federal Constitution's Fifth, Sixth, 
Eighth and Fourteenth Amendments and Florida's Article I, SS2, 9, 12, 16 and 17. 
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psychotrapic medication although a court appointed psychiatrist found the 

defendant competent. The evidence below similarly requires the plea be vacated. 

Mr. Elledge'a plea was based on counsel's ineffectiveness: counsel never 

informed Mr. Elledge of many of the rights being given up. The original. trial 

counsel, Mr. McCain, never attempted to eeek a nolo contendere plea which plea 

he stated would not be inconsistent with seeking mercy. R 2033-4. McCain 

cannot remember whether he advised Mr. Elledge about his right to appellate 

review of the motion to SUppreES or any other possible issue on appeal. R 2030. 

In fact, Mr. Elledge waB never informed of his waiver of the right to appellate 

review and a noLo plea was never explored. The insanity defense was inadequate- 

ly evaluated, leading to the advice for Mr. Elledge to plead guilty. A lawyer's 

decisions muat be baeed on athorough investigation. House v. Balkcom, 725 F.2d 

608 (11th Cir. 1989); Youna v. Zant, 677 F.2d 792, 790 (11th Cir. 1982). Here, 

the decision was patently unreasonable. Mr. McCain waived the right to pursue 

an insanity defense, the right to a trial on all iseuea in the case, and the 

right to appellate review of the Motion to Suppraes and any other legal issuee. 

No benefit wan gained. These decieiona ahow counsel was ineffective ae they 

were outside the profaaaional range of competent aaaiatanee. They precluded 

valid defenaee and, in reasonable likelihood, cawed him to plead guilty. 

Hill v. Lockhart, 474 U.S. 52 (1985).  

POINT xxrx 
DEATH rs DISPROIWRTIOEIIATE FOR THIS CRIMB ~ I S R  STATIX LAW ANJI THE 
FLORIDA AND FEDERAL COIQSTITUTIONS. 

Mr. Elledge suffered from aevere phyeical abuse, rape, and incest as a 

child. The facts are detailed at the Statement of the Facts. He was a life 

long alcoholic who suffered from pathological intoxication which caused him to 

lose control of himself when drinking. Mr. Elledge was drinking and smoking 

marijuana at the time of the crime. He suffered from extreme mental or 

emotional disturbance, unable to conform his conduct to the requirements of the 

law. He cooperated with police, feels remorae for  his crime, and adapted to 

prison where he will spend the reat of his life. 

The trial court apparently found Mr. Elledge committed the crime (1) in 
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an especially heinous, atrocious, or cruel (HAC) manner, (2) in order to avoid 

arrest (3) during the commission of the felony of rape. R 2687. Mr. Elledge 

argues elsewhere the trial court erred in finding he committed the crime to 

avoid arrest. Mr. Elledge also argues that HAC and the felony aggravators do 

not apply, ; thie point assumes without conceding that this Court will uphold the 

felony aggravator and €%TIC since if it does not, with one aggravator and many 

mitigators, Appellant aseurnea the Court will reduce the sentence. However, even 

if HAC applies, this Court holds a murder committed in an irrational frenzy 

leeaene HAC's effect. See Amazon, 487 So.2d at 13. 

A. MR. ElLEDGE SHOULU BE GIVEM A LIFE SEUTEIWE BECAUSE HIS 
SEN"= IS DISPIMPORTIONA!CE Ul4DER STATE LAW. 

"Any review of the proportionality of the death penalty in a particular 

case must begin with the premise that death is different." Fitmatrick v. 

State, 527 So.2d 809, 811 (Fla.1989). Death i8 a unique punishment, one 

requiring "the most aggravated, the moet indefensible of crimes" to be imposed. 

State v. Dixon, 283 So.2d 1, 8 (Fla.1973), cert. denied 416 U . S .  943 (1974). 

The purpose o f  proportionality review is "to assure that the death penalty will 

not be imposed on a capriciously selected group of convicted defendants. The 

Supreme Court of  Florida reviews each aentence to ensure that similar reaults 

are reached in similar cases." Proffitt v. Florida, 428 U . S .  250, 258 (1976)- 

(opinion by Powell, J.); see Dixon, 283 So.2d at 8: Brown v. Wainwriaht, 392 

So.2d 1327, 1332 (FLa.1981). The constitutionality of Florida's sentencing 

scheme turns upon the meaningful appellate review given sentences. See Parker, 

111 S.Ct. 731 (1991). Mr. Elledge's crime merits a life sentence ae shown by 

comparing the facte of thie caae with thoee of  others reduced to life. 

T h i s  Court frequently looks to the mental state of the perpetrator in 

determining if the death penalty is appropriate. It has reduced several death 

sentences upon finding the defendant suffered from extreme mental or emotional 

dieturbance at the time of the crime. Sse Nibert v. State, 574 So.2d 1059 (Fla. 

1990); Fitzpatrick v. State, 527 So.2d 809, 812 (FLa.1988); Livinqeton v. State, 

565 S0.2d 1288, 1292 (Fla.1990). A killing committed in a rage with little or 

no premeditation does not qualify for a death penalty. See Farinas v .  State, 
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15 F.L.W. 5555,  5557 (F la .  October 11, 1990); Wilson v. S t a t e ,  493 So.2d 1019, 

1023 (Fla.1986); H a l l i w e l l  v. State, 323 so.2d 557, 559 (Fla.1975) (defendant 

"having become 80 angry over t h e  v ic t im's  bragging about having beaten Sandra 

. . . he beat  him to death, unable t o  s t o p  t h e  f a t a l  blowe once he began."), 

Death genera l ly  ie dispropor t ionate  f o r  a defendant committing felony murder 

with no premeditation. See Smallev v. state, 546 so.2d 720, 723 (Fla.1989); 

Cherrv V. S t a t e ,  544 So.2d 184, 188 (Fla . l989)(death  d ispropor t ionate  for vic t im 

who died  of h e a r t  a t t a c k  in midst of burglary) .  Death o f t e n  becomes diepropor- 

t ionate  when a defendant has substance abuse problems which are a cause of t h e  

k i l l i n g .  See Livinqston, supra; Ross v. S t a t e ,  474 So.2d 1170, 1174 (Pla.1985). 

The mix of t h e  aggravating and mit iga t ing  circumstances i n  t h i s  case 

c lose ly  match those  i n  Livinqston, F i t m a t r i c k ,  Wilson, and Smallev. I n  

F i t zpa t r i ck ,  t h e  defendant k i l l e d  a po l i ce  o f f i c e r  and sho t  a t  another a f t e r  

taking hostages, intending t o  uae them t o  rob a bank. The t r i a l  cour t  found 

f i v e  aggravatora, including previous v io len t  f e l o n i e s  and committing t h e  crime 

t o  avoid arrest. None w e r e  s t ruck  on appeal. This  Court reduced t h e  death 

sentence to l i f e  because t h e  uncontradicted evidence ee tabl iehed extreme 

emotional d is turbance  and Subs tan t i a l  incapaci ty  t o  conform h i e  conduct t o  t h e  

l a w .  S imi lar ly ,  t h e  evidence below eetabl iahea  theee  mitigators,  and remorse, 

cooperation wi th  po l i ce ,  confeaaions, g u i l t y  pleas, and adapta t ion  t o  prieon. 

H i 6  aggravation ia much less: he deaervee a l i f e  sentence l i k e  F i t m a t r i c k .  

I n  Smallev, thim Court reduced aa sentence to l i f e  even though Smalley had 

repeatedly s t r u c k  and dunked an in fan t ,  eventual ly  picking her  up by her f e e t  

and banging her  head on t h e  f l o o r ,  making her  lose eoneciousneea and d ie .  

Srnallev, 546 So.2d at 721. Although the crime waa HAC, t h e  t r i a l  c o u r t  found 

mit igat ion  a imi la r  t o  t h a t  of Mr. Elledge. Smalley had remorse, w a s  abused as 

a c h i l d ,  suffered  from extreme emotional d is turbance ,  extreme duress,  and 

s u b s t a n t i a l  incapaci ty  t o  apprecia te  h i s  c r i m i n a l i t y  or conform h i s  conduct t o  

t h e  requirements of t h e  l a w .  ~ l a o ,  Smalley had a good work record and no p r i o r  

criminal. h i s to ry .  This mi t iga t ion  together  with a l ack  of i n t e n t  to k i l l  made 

life appropriate.  Id. a t  723. Similar ly ,  Mr. Elledge lacked an i n t e n t  t o  k i l l .  
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H i s  mental mitigation and childhood is closely similar to Smalley's; he has 

a100 shown remarme, cooperated fully with the police, confe-ed, and pled guilty 

to the crime. Although, Mr. Elledge waived reliance on no prior criminal 

history, he did show he had adjusted well to prison life where he will spend his 

life. Like smalley, MT. Elledge deserves a life sentence. 

Assuming, arguendo, that this Court reshapes the sentencing order to 

consider evidence of Mr. Elledge's other crimes as establishing the previous 

violent felony aggravator, death is still disproportionate. In LiVinUstOn, the 

defendant broke into a houee around noon and stole a pistol and other items; 

at 8 : O O  pm, he entered a convenience store, shot the attendant twice and shot 

at another woman. Livingston carried off the cash register, later contacting 

a friend to help him open it. Livinmston, 565 So.2d at 1289. This Court 

approved two aggravatora: Livingston WaE previouely convicted of a Violent 

felony and committed the murder in the course of a felony (robbery). Id. at 
1292. In mitigation, the Court considered that Livingston faced severe physical 

abuse and neglect as a child, was Frmaature with marginal intellect, and had 

extensive use of cocaine and marijuana. Mr. Elledge's aggravation ia similar 

to Livingston'B, and his mitigation encompaseea more factore. Mr. Elledge was 

an alcoholic and abused as a child which caused an extreme emotional disturbance 

at the time of the crime. He had broken up with hie girlfriend the day before. 

He wae intoxicated and faced provocative sexual behavior which brought up 

feelings of inadequacy from his childhood experiences of rape and incest. Hi0 

impulse control dieorder and pathological intoxication took control. Further, 

unlike Livingston, Mr. Elledge has shown remorse and adaptation to prison l i fe;  

he will spend the rest of hie life in prison. 

In Wilson, while visiting his parenta' home, the defendant became enraged 

at his mother over use o f  the refrigerator and hit her with a hammer. Hie 

father tried to intervene; Wilnon beat him with the hammer as well. He etabbed 

his cowin in the cheat with a pair of eciasors, killing him. Wilson then 

wrestled a pistol from his mother, shot and killed his father, and emptied the 

remaining rounds into the closet where his mother hid, wounding her. Wilson, 
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493 So.2d at 1021. This Court found Wilson had the previous violent felony 

convictions of second degree murder of the nephew and attempted murder o f  his 

mother and committed the crime in an especially heinous, atrocious, or  cruel 

manner. Id. at 1023. Although no mitigating circumetances were found, since the 

murder "was the result of a heated, domestic confrontation and . . . although 
premeditated, was moat likely upon reflection of short duration, '' death was 

disproportionate. Ibid. As explained above, Mr. Elledge's mitigating eir- 

cumstances are extensive and compelling; hia aggravating are very similar to 

Wilson's assuming this court finds previous violent felony convictions. Mr. 

Elledge's rage, albeit not cauaed by domestic problems, is no lees understan- 

dable given his background, emotional state, and Strack's behavior. T h i s  murder 

had no or little premeditation. Since he has much more mitigation and about the 

same aggravation as Wilson, Mr, Elledge's sentence should also be reduced to 

life. 

Although Mr. Elledge deaervea a life sentence baaed on theae death 

recommendation cases, defendante given life by this Court in accord with their 

jury reconrmendatione also show Mr. Elledge'a penalty ahould be life. See Freeman 

v. State, 547 So.2d 125 (Fla.l989)(defendant conrmitted felony murder and abuaed 

as child, aggravators were HAC, felony, prior violent felony: life aentence 

imposed); Carter v. State, 560 So.2d 1166 (Fla.l990)(defendant'a mental 

disability and drug m e  required life eentence even though 5 aggravatore found) ; 

Coehran v. State, 547 So.2d 928 (Fla.1989) (Prior violent felony, including 

another homicide, felony (kidnap), and pecuniary gain aggravatora applied, but 

life required because defendant young and had emotional disturbance). Mr. 

Elledge was similarly disturbed plus he showed remoree, cooperated with police, 

confessed, pled guilty, and has adjusted to prison. H i s  aggravation is the Bame 

or less serious. Like them, hie sentence should be reduced to life. 

B. KR. ELLEDGE SHOULD BE GIVEN A LIFE SBIQT"CE BECAUSE DEATH IS 
DISPROWRTIONA!J!E UNDER "HE FulRIDA AM] FEDERAL mNSTITUTIONS. 

The mental state of Mr. Elledge described above - that he could not 

control hia behavior due to pathological intoxication and impulse control 

dieorder - also means he cannot be given a death sentence because it would 
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c o n a t i t u t e  c r u e l  and unusual punishment, p roh ib i t t ed  by t h e  Federal Constitu-  

t i o n ' s  Eighth Amendment and Article I, 517 of t h e  Flor ida  Const i tu t ion .  Both t h e  

state and fede ra l  c o n s t i t u t i o n s  p roh ib i t  imposition of t h e  death penal ty  on one, 

like Mr. Elledge, who lacked s u b s t a n t i a l  capaci ty  to conform h i s  conduct t o  t h e  

requirements of t h e  law a t  t h e  time of t h e  offense.  84 

The Supreme Court excludes t h e  death penalty f o r  classes of defendants who 

lack  the e s p e c i a l l y  culpable  mental state needed t o  impose a death  sentence. 

See Enmund v. Flor ida ,  458 U.S. 782, 800 (1982); Tison V. Arizona, 481 U.S. 

137, 156 (1987); ThomDson v. Oklahoma, 108 S.Ct. 2687 ,  2698 ( 1 9 8 8 ) ( p l u r a l i t y ) ;  

see also Penrv v. Lvnauah, 109 S . C t .  2934, 2957 (1989)(opinion by O'Conner, 

J . ) ( j u r y  found mildly re tarded defendant a b l e  t o  conform conduct t o  t h e  l a w ,  a t  

2954: e l i g i b l e  t o  be executed).  

A cr i t ical  facet of t h e  individual  determination of c u l p a b i l i t y  
requi red  in c a p i t a l  cases i a  t h e  mental s tate with which t h e  
defendant comitB the crime. Deeply ingrained i n  our t r a d i t i o n  i s  
t h e  idea t h a t  t h e  more purposeful i e  t h e  crFminaL conduct, t h e  more 
se r ious  is t h e  of fense ,  and, the re fo re ,  t h e  more severe ly  it ought 
t o  be punished. 

Tison, 481 U.S. a t  156. The Court concluded t h a t  recklees  ind i f fe rence  t o  human 

l i f e ,  as well as i n t e n t i o n a l  t ak ing  of it, i a  culpable  enough to impose t h e  

death penalty.  Ib id .  The C o u r t  requi ree  an e s p e c i a l l y  culpable  mental B t a t e  t o  

square t h e  c l a s e  of death e l i g i b l e  with t h e  two purpoeee of t h e  death  penalty: 

deterrence and r e t r i b u t i o n .  See Thomweon, 108 S.Ct. at 2699.  N o  penal ty  can 

deter behavior which i e  not purpoeeful. 

Ford v. Wainwriaht, 477 U.S. 399, 407 (1986). S o c i e t a l  outrage at one who d i d  

not act of h i e  own v o l i t i o n  a t  t h e  time of  t h e  crime i a  not  r e t r i b u t i o n ,  but  

r a t h e r  t h e  mindless vengeance decr ied  by t h e  Court i n  Ford. Id. a t  409. 

Imposing t h e  death penal ty  on one who acted  when BubStan th l ly  unable t o  conform 

him conduct t o  t h e  l a w ' s  requirements is j u s t  euch mindleas vengeance. By 

d e f i n i t i o n ,  t h i s  f ind ing  means t h e  dedfendant did not act purposefully,  with t h e  

N o r  i e  it appropr ia te  r e t r i b u t i o n .  

84 This Court muet i n t e r p r e t  Florida * s c o n s t i t u t i o n a l  p ro tec t ions  
independently of t h e  Federa l ' s .  See I n  re T . W . ,  551 So.2d 1186 (Fla.1989). 
Death is too severe  a sanct ion  - under Article I, 517 o f  t h e  Florida Const i tu t ion  
- to be appl ied  t o  one incapable of conforming his conduct t o  t h e  l a w ' s  
requirements. 
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high degree of culpability required by the Court in Tison and Thompson. Also, 

Mr. Elledge'e voluntary intoxication prevented his level of culpability from 

reaching that required to impose death under Tiaon and Thompson. 

POINT xxx 
THIS COURT DmIED NR. KT.T.wGE DUE PROCESS, THE EFFEmIVE ASSISTIUJCE 
OF COUNSEL, AND A HXANIlEF[TL APPELLATE REVIEW B'JI REFUSING TO 
CONSIDER H I S  FIRST INITIAL BRIEF AND ORxlgRILYG IT BE LIMITED- 

This Court has previouely refused to accept appellant's Initial Brief in 

this matter. Appellant has been forced to eumtnarily brief many ieeues and not 

brief others. Appellant hae submitted a supplemental brief with fuller 

diacuaeion of a l l  the effected claims. If this Court refusea to accept thie 

supplemental brief, it will deny Mr. Elledge several constitutional righta. 

Firat, it will deny the effective assistance of appellate counsel by not 

allowing counsel to raise and argue all arguable issues. See_ GWIDELINES FOR THE 

APPOINTMENT AND PERFORMANCE OF COUNSEL IN DEATH PENALTY CASES Guideline 

11.9.2.D, Duties of Appellate Counsel (1989); STANDARDS FOR THE APPOINTMENT AND 

PERFORMANCE OF COUNSEL IN DEATH PENALTY CASES standard 11.9.2 (d) , Duties of 
Appellate Counsel ("4 1988). ~ r .  Elledge's counsel's duty on appeal is not 

to forego substantial legal and factual arguments. See Penson v. Ohio, 488 U.S. 

75 (1989). Usurpation of counsel's authority amounto to an actual denial of 

counsel, contrary to the Federal Sixth and Fourteenth Amendments. - See 

Strickland v. Washington, 466 U.S. 668, 686 (1984); Geder8 v. United States, 

425 U.S. 80 (1976); see alBo Richardson Greenshields Securitiee, Inc. v. Lau, 

825 F.2d 647, 652 (2d Cir. 1987)(interfering with civil trial counael'a autho- 

rity to file pleadings error). Refusal of the supplemental brief 80 interferes. 

Second, refusing the brief would deny Mr. Elledge a reasonable opportunity to 

present have his federal claims heard by thia Court, a due process violation. 

- See Davis v. wechaler, 263 U.S. 22, 24-5 (1923). Mr. Elledge's only other 

choice to have these claims heard would require him to omit valid state ClahS. 

As in Davis, the state may not use its procedures to force such a choice. Nor, 

may the atate deny meaningful access to poat-conviction proceedinge by 

restricting its own direct appeal review. Cf. Pennsvlvania v. Finlev, 481 U . S .  

551 (1987)(no need for lawyer in post-conviction, becauae appellate couneel 
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assumed to have developed the record). Third, procedural due proceae and the need 

for meaningful appellate review of death sentencee requires full eoneideration 

of all claime of error. In Parker, suroa, and Clemmons, supra, the Supreme Court 

held appellate courts, to affirm in the face of error, must independently decide 

the mitigating and aggravating circumstances, or remand for the trial court to 

do so. Otherwise, no individualized determination of eentence OccurB. The courte 

cannot perfonnthie function without considering all claims of error. The Eighth 

Amendment requires this Court accept the aupplemental brief. Becauae coneidering 

all issuee in a capital. case, where the law is confusing, transitory, and 

complex, adda a great deal to the reliability of the reault, it is also mandated 

by procedural due process. See Ake v. Oklahoma, 470 U . S .  68, 77 (1985) .  

For the foregoing reasons, Appellant respectfully urges thia Court to 

vacate hie conviction and eentenee, and impose a life sentence or remand for 

proceedinge consistent with its opinion. 
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Public Defender 
15th Judicial Circuit of Florida 
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