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Q U E S T I O N  PRESENTED 

WHETHER T H E  C O N F L I C T  CREATED BY T H E  D E C I S I O N  I N  T H I S  CASE 
SHOULD BE RESOLVED BY QUASHING T H I S  D E C I S I O N ,  OVERRULING 
P F I S T E R  V .  PARKWAY GENERAL H O S P I T A L ,  AND R E A F F I R M I N G  T H E  
RULE E S T A B L I S H E D  I N  COOK V .  ENEY THAT A D M I S S I O N  O F  IMPROPER 
COLLATERAL SOURCE E V I D E N C E  I S  PRESUMED T O  HAVE ADVERSELY 
A F F E C T E D  A JURY'S V E R D I C T  O F  NO L I A B I L I T Y .  
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PREFACE 

T h i s  b r i e f  i s  s u b m i t t e d  o n  b e h a l f  o f  t h e  Academy o f  F l o r i d a  

T r i a l  Lawyers,  which  h a s  been  g r a n t e d  l e a v e  t o  appear as a m i c u s  

c u r i a e  s u p p o r t i n g  t h e  p o s i t i o n  of t h e  P l a i n t i f f s ,  PAUL AND 

JOSEPHINE GORMLEY. I n  t h i s  b r i e f ,  t h e  par t ies  w i l l  b e  referred 

t o  e i t h e r  by name or a s  t h e y  appeared before t h e  t r i a l  c o u r t .  

Any e m p h a s i s  a p p e a r i n g  i n  t h i s  b r i e f  i s  t h a t  of t h e  w r i t e r  u n l e s s  

o t h e r w i s e  i n d i c a t e d .  R e f e r e n c e  t o  t h e  Appendix  t o  t h i s  b r ie f  

w i l l  be by A.l-6. 

STATEMENT OF THE CASE 

T h i s  p r o d u c t s  l i a b i l i t y  case w a s  t r i ed  t o  a j u r y ,  r e s u l t i n g  

i n  a d e f e n s e  v e r d i c t .  P l a i n t i f f s  appealed o n  t h e  b a s i s  i n t e r  

a l i a  t h a t  t h e  t r i a l  c o u r t  h a d  erred i n  p e r m i t t i n g  D e f e n d a n t s  t o  

i n t r o d u c e  i n t o  e v i d e n c e ,  a n d  comment upon,  a sworn p r o o f  o f  loss  

s t a t e m e n t  which  t h e y  h a d  s u b m i t t e d  t o  t h e i r  homeowner 's  i n s u r a n c e  

carrier a f t e r  t h e  defective t e l e v i s i o n  set  c a u s e d  a f i r e  i n  t h e i r  

home. 

The District  C o u r t  of Appeal, T h i r d  D i s t r i c t ,  a f te r  h e a r i n g  

o r a l  a rgumen t  o n  t h e  appea l ,  s u a  s p o n t e  s c h e d u l e d  a r e h e a r i n g  - e n  

bane o n  t h e  q u e s t i o n  of w h e t h e r  t h e  c o u r t  s h o u l d  recede from a n  

earlier o p i n i o n ,  Cook v. Eney,  277 So.2d 848  ( F l a .  3d DCA 19731 ,  

which  h a d  h e l d  t h a t  a p l a i n t i f f ' s  l i a b i l i t y  case i s  presumed t o  

h a v e  b e e n  p r e j u d i c e d  when t h e  t r i a l  c o u r t  e r r o n e o u s l y  admits 

e v i d e n c e  o n  t h e  i s s u e  o f  receipt o f  co l la te ra l  b e n e f i t s .  

On Sep tember  2 6 ,  1 9 8 9 ,  t h e  T h i r d  District r e n d e r e d  a n  -- e n  banc  

o p i n i o n  i n  which  it h e l d  t h a t  t h e  t r i a l  c o u r t  d i d  err i n  
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a d m i t t i n g  t h e  p r o o f  of loss s t a t e m e n t  o v e r  t h e  P l a i n t i f f s '  

o b j e c t i o n ,  t h e  c o u r t  s t a t i n g  t h a t  Defendan t  " w a s  n o t  e n t i t l e d  t o  

show t h a t  t h e  Gormleys w e r e  i n s u r e d  f o r  t h e  losses u n d e r  t h e i r  

homeowner 's  p o l i c y  a n d  h a d  t h e r e f o r e  l i k e l y  received co l la te ra l  

s o u r c e  b e n e f i t s . "  Gormley v .  GTE P r o d u c t s  C o r p o r a t i o n ,  549 So.2d 

7 2 9 ,  730 ( F l a .  3d DCA 1 9 8 9 ) .  The T h i r d  Dis t r ic t  f u r t h e r  

acknowledged  t h a t  u n d e r  i t s  1 9 7 3  r u l i n g  i n  Cook v.  Eney,  t h i s  

error would  h a v e  r e q u i r e d  a new t r i a l  o n  b o t h  l i a b i l i t y  a n d  

damages, b e c a u s e  t h e  error w a s  presumed t o  h a v e  affected t h e  

l i a b i l i t y  a s  w e l l  a s  t h e  damage v e r d i c t .  The c o u r t  f u r t h e r  

acknowledged  t h a t  i t s  l o n g s t a n d i n g  Cook d e c i s i o n  h a d  been  

c o n s i s t e n t l y  followed n o t  o n l y  i n  t h e  T h i r d  Dis t r ic t  b u t  i n  o t h e r  

Dis t r ic t  C o u r t s  of Appeal d e c i s i o n s  s i n c e  t h a t  t i m e .  N o t i n g  t h a t  

t h e r e  w e r e  s e v e r a l  a p p a r e n t l y  c o n f l i c t i n g  d e c i s i o n s ,  however ,  a 

4-3 m a j o r i t y  of t h e  c o u r t  announced  t h a t  it now c o n s i d e r e d  t h e  

better r u l e  t o  b e  followed would  be t h a t  " e v i d e n c e  of t h e  receipt 

o f  b e n e f i t s  f r o m  co l l a t e ra l  s o u r c e s  a f f e c t s  o n l y  t h e  q u e s t i o n  of 

damages i n  t h e  a b s e n c e  of a showing t h a t  it affects  t h e  q u e s t i o n  

of l i a b i l i t y . "  Gormley,  s u p r a  a t  7 3 1  ( A . 3 ) .  The s ta ted  basis for  

t h i s  c h a n g e ,  w i t h o u t  f u r t h e r  a n a l y s i s ,  w a s  t h a t  t h e  Cook r u l e  

" r u n s  c o u n t e r  t o  t h e  supreme c o u r t  r u l e  t h a t  t h e  b u r d e n  t o  

d e m o n s t r a t e  o n  appeal t h a t  a n  error w a s  h a r m f u l  i s  upon t h e  

a p p e l l a n t . "  - Id .  a t  7 3 1  ( A . 3 ) .  

A f t e r  s t r i p p i n g  t h e  P l a i n t i f f s  of t h e i r  p r e s u m p t i o n  of 

p r e j u d i c e  a n d  h o l d i n g  t h a t  t h e y  now h a d  t h e  b u r d e n  of 

e s t a b l i s h i n g  t h a t  t h e  j u r y  f o u n d  a g a i n s t  them o n  t h e  l i a b i l i t y  
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i s s u e  b e c a u s e  of t h e  improper e v i d e n c e ,  t h e  m a j o r i t y  f o u n d  t h a t  

t h e  P l a i n t i f f s  h a d  f a i l e d  t o  carry t h e i r  newly a s s i g n e d  b u r d e n ,  

a n d  a f f i rmed judgment  f o r  t h e  D e f e n d a n t .  Id.  a t  732 ( A . 4 ) .  

The d i s s e n t i n g  o p i n i o n  ( C h i e f  J u d g e  S c h w a r t z ,  j o i n e d  by 

Judges  Hubbar t  a n d  F e r g u s o n )  f o u n d  t h e r e  w a s  no basis i n  t h e  l a w  

f o r  d e p a r t i n g  f r o m  t h e  l o n g  s t a n d i n g  Cook r u l e ,  b e c a u s e  t h a t  r u l e  

w a s  b o t h  " i n d e p e n d e n t l y  w e l l  f ounded"  a n d  " s u p p o r t e d  by a v i r t u a l  

u n a n i m i t y  of a u t h o r i t y  t o  t h e  same effect ."  Id. a t  732 ( A . 4 ) .  

The d i s s e n t  p o i n t e d  o u t  t h a t  t h e r e  i s  a l o n g  series of d e c i s i o n s  

from t h e  T h i r d  D i s t r i c t  which  c i t e ,  r e l y  upon a n d  fol low Cook, 

i n c l u d i n g  very r e c e n t  d e c i s i o n s ;  t h a t  t h e  d e c i s i o n  of t h i s  C o u r t  

i n  Sosa v. Kn igh t -R idde r  Newspapers, I n c . ,  435 So.2d 8 2 1  ( F l a .  

1 9 8 3 )  s t r o n g l y  i n d i c a t e d  a n  i d e n t i c a l  h o l d i n g ;  a n d  t h a t  Cook h a d  

a l so  b e e n  f o l l o w e d  by a series of d e c i s i o n s  from o t h e r  District 

C o u r t s  of Appeal i n  F lor ida .  The d i s s e n t  f u r t h e r  p o i n t e d  o u t  

t h a t  Cook w a s  b a s e d  o n  a U n i t e d  States  Supreme C o u r t  d e c i s i o n  o n  

t h e  s a m e  q u e s t i o n ,  a n d  t h a t  it w a s  s u p p o r t e d  by a series of 

a n a l o g o u s  F lor ida  cases i n  which  improper r e f e r e n c e s  t o  i n s u r a n c e  

h a v e  b e e n  h e l d  adverse ly  t o  a f f e c t  t h e  q u e s t i o n  of t h e  

d e f e n d a n t ' s  l i a b i l i t y .  Gormley a t  732-733 (A.4-5) .  

- 

- 

B o t h  t h e  major i ty  a n d  d i s s e n t i n g  o p i n i o n s  d i s c u s s e d  t h e  

a p p l i c a b i l i t y  of t h e  " t w o - i s s u e "  r u l e ,  a p p a r e n t l y  a g r e e i n g  t h a t  

said r u l e  s h o u l d  n o t  impact upon a Cook v. Eney s i t u a t i o n ,  

a l t h o u g h  o n e  case c i ted  by t h e  ma jo r i ty  a s  e s t a b l i s h i n g  

" c o n f l i c t , "  [ P f i s t e r  v. Parkway G e n e r a l  Hospi ta l ,  I n c . ,  405  So.2d 

1 0 1 1  ( F l a .  3d DCA 1 9 8 1 1 ,  r e v .  den. 413 So.2d 8761 ,  on  s imilar  

NANCY LITTLE HOFFMANN, P.A. 
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f ac t s ,  b a s e d  i t s  d e c i s i o n  s q u a r e l y  upon t h e  l l two- i s sue"  r u l e  

w i t h o u t  ever m e n t i o n i n g  Cook v .  Eney. 

P l a i n t i f f s  have s o u g h t  r e v i e w  of t h e  T h i r d  District  C o u r t  of 

Appeal e n  banc  d e c i s i o n  t o  recede f rom Cook v.  Eney, b a s e d  upon 

express a n d  direct c o n f l i c t  w i t h  d e c i s i o n s  from o t h e r  Dis t r ic t  

C o u r t s  of Appeal a n d  from t h i s  C o u r t  which h a v e  followed t h e  Cook 

v. Eney  r u l e .  

STATEMENT OF THE FACTS 

The Academy adopts  t h e  s t a t e m e n t  of t h e  f ac t s  as  set f o r t h  by 

P l a i n t i f f s  i n  t h e i r  i n i t i a l  b r ie f  o n  t h e  m e r i t s .  
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SUMMARY OF ARGUMENT 

The Academy s u g g e s t s  t h a t  t h i s  C o u r t  s h o u l d  disapprove t h e  

T h i r d  Disr ic t ' s  d e c i s i o n  t o  recede f rom Cook v. Eney, s i n c e  t h a t  

d e c i s i o n  h a s  been  f o l l o w e d  i n  a l l  t h e  Dist r ic t  C o u r t s  of Appeal 

f o r  many y e a r s  a n d  i s  based o n  u n a s s a i l a b l e  p r i n c i p l e s  of 

f a i r n e s s  a s  w e l l  a s  sound legal r e a s o n i n g .  D e p a r t u r e  f rom 

e s t ab l i shed  p r e c e d e n t  s h o u l d  be approved o n l y  where t h e r e  i s  

s u f f i c i e n t  j u s t i f i c a t i o n ,  s u c h  a s  widespread societal  or 

t e c h n o l o g i c a l  d e v e l o p m e n t s  w h i c h  mandate  a change  i n  t h e  l a w  -0 

protect  c i t i z e n s  I r i g h t s .  Here, however ,  a s h a r p l y  d iv ided  

c o u r t  h a s  decided, 4-3, t o  change  a l o n g - s t a n d i n g  s u b s t a n t i v e  

r u l e  of l a w  for  no a p p a r e n t  r e a s o n  o t h e r  t h a n  t o  attempt t o  have  

it conform t o  a n  i r r e l e v a n t  r u l e  of  appel la te  p r o c e d u r e .  We u r g e  

t h i s  C o u r t  t o  q u a s h  t h a t  d e c i s i o n  a n d  a p p r o v e  t h e  r u l e  

e s t a b l i s h e d  i n  Cook v .  Eney. 
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ARGUMENT 

THE CONFLICT CREATED BY THE DECISION I N  THIS CASE SHOULD 
BE RESOLVED BY QUASHING THIS DECISION, OVERRULING PFISTER 
V. PARKWAY GENERAL HOSPITAL, AND REAFFIRMING THE RULE 
ESTABLISHED I N  COOK V. ENEY THAT ADMISSION OF IMPROPER 
COLLATERAL SOURCE EVIDENCE I S  PRESUMED TO HAVE ADVERSELY 
AFFECTED A JURY'S VERDICT OF NO LIABILITY. 

The T h i r d  Dist r ic t  Cour t  of Appeal, s i t t i n g  -- e n  b a n c ,  w a s  o f  

t h e  unanimous view t h a t  t h e  t r i a l  c o u r t  erred i n  a d m i t t i n g  t h e  

i n s u r a n c e  s t a t e m e n t  i n  t h i s  case over P l a i n t i f f s '  o b j e c t i o n ,  

f i n d i n g  a clear v i o l a t i o n  o f  t h e  general  r u l e  p r o h i b i t i n g  t h e  

i n t r o d u c t i o n  of e v i d e n c e  o f  t h e  receipt of co l la te ra l  s o u r c e  

b e n e f i t s .  The cour t  h e l d  t h a t  w h i l e  t h e  Defendan t  w a s  e n t i t l e d  

t o  t r y  t o  convince t h e  j u r y  t h a t  t h e  Gormleys h a d  i n f l a t e d  t h e i r  

p r o p e r t y  losses, it w a s  n o t  e n t i t l e d  t o  show t h a t  t h e y  w e r e  

i n s u r e d  u n d e r  t h e i r  homeowner 's  po l icy  a n d  h a d  t h e r e f o r e  l i k e l y  

r e c e i v e d  co l l a t e ra l  s o u r c e  b e n e f i t s .  T h a t  c o n c l u s i o n  i s  w e l l  

supported i n  t h e  l a w .  See  Walker  v. H i l l i a r d ,  329 So.2d 44 ( F l a .  

1st DCA 1 9 7 6 ) ;  S k i s l a k  v.  Wi lson ,  472 So.2d 776 ( F l a .  3d DCA 

1 9 8 5 ) ;  M i a m i  Beach Texaco ,  I n c .  v. P r i c e ,  433 So.2d 1227 ( F l a .  3d 

DCA 1 9 8 3 ) .  

The T h i r d  Dis t r ic t  a l so  unan imous ly  agreed t h a t  a t  t h e  t i m e  

t h i s  case w a s  t r i ed ,  a n d  f o r  t h e  preceding 1 6  y e a r s ,  s u c h  a n  

error would h a v e  required reversal fo r  a new t r i a l  o n  b o t h  

l i a b i l i t y  a n d  damages. 

N o n e t h e l e s s ,  f o r  r e a s o n s  which  are n e i t h e r  adequately 

explained i n  t h e  m a j o r i t y ' s  o p i n i o n  n o r  s u p p o r t e d  by t h e  l a w ,  t h e  

f o u r  t o  t h r e e  m a j o r i t y  of t h e  c o u r t  decided t o  c h a n g e  t h e  l a w  i n  

t h i s  area.  I n s t e a d  of order ing  a new t r i a l ,  t h e  major i ty  h e l d  
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t h a t  t h e  P l a i n t i f f s  were no l o n g e r  e n t i t l e d  t o  r e l y  upon t h e  

p r e s u m p t i o n  t h a t  t h e  u n f a i r  t r i a l  r e s u l t i n g  f rom t h e  i n a d m i s s i b l e  

i n s u r a n c e  e v i d e n c e  a f f e c t e d  t h e  j u r y ' s  f i n d i n g  of l i a b i l i t y  as 

w e l l  a s  damages. A f t e r  p l a c i n g  t h i s  new burden  upon t h e  

P l a i n t i f f s ,  t h e  m a j o r i t y  t h e n  f o u n d  t h a t  P l a i n t i f f s  h a d  f a i l e d  t o  

c a r r y  i t ,  a n d  a f f i rmed t h e  judgment  f o r  t h e  Defendan t .  

I n  d e c i d i n g  t o  change  t h i s  l o n g - s t a n d i n g  r u l e  of l a w ,  t h e  

m a j o r i t y  d i d  n o t  g ive  e v e n  l i p  s e r v i c e  t o  p r i n c i p l e s  of stare 

decisis, much less reci te  a n y  e s t a b l i s h e d  legal  b a s i s  f o r  

d e p a r t i n g  f r o m  t h a t  d o c t r i n e  i n  t h i s  case. A s  t h i s  C o u r t  h e l d  

y e a r s  ago i n  O l d  P l a n t a t i o n  C o r p o r a t i o n  v .  Maule I n d u s t r i e s ,  

I n c . ,  68  So.2d 180  ( F l a .  19531, a c o u r t  s h o u l d  r e s p e c t f u l l y  

c o n s i d e r  t h e  r u l e  of stare decisis b e f o r e  c h a n g i n g  a 

l o n g - s t a n d i n g  p r e c e d e n t .  Even where  a p e r s u a s i v e  a rgument  f o r  

change  h a s  been  made, a c o u r t  s h o u l d  n o t  make s u c h  a change  

u n l e s s  t h e  a rgumen t  i s  n o t  o n l y  p e r s u a s i v e  b u t  "overwhelming .'I 

I n  d e c i d i n g  t o  fol low pr ior  case l a w  r e g a r d i n g  t h e  appl icable  

s t a t u t e  o f  l i m i t a t i o n s  i n  a s l a n d e r  of t i t l e  a c t i o n ,  t h i s  C o u r t  

s ta ted  

If it were n o t  f o r  t h e  fac t  t h a t  t h e  overwhelming  w e i g h t  
of a u t h o r i t y  i s  t o  t h e  e f f e c t  t h a t  t h e  same s t a t u t e  
g o v e r n s  b o t h  a c t i o n s ,  a n d  t h a t  s u c h  h a d  been  t h e  l a w  of 
t h e  l a n d  f o r  so l o n g ,  w e  m i g h t  be p e r s u a d e d  t o  t h a t  v iew.  
Respect f o r  t h e  r u l e  of s tare  decisis impels us  t o  fo l low 
t h e  p r e c e d e n t s  w e  f i n d  t o  h a v e  g o v e r n e d  t h i s  q u e s t i o n  f o r  
so l o n g .  T h i s  i s  e s p e c i a l l y  t r u e  where  t h e  a rgumen t  t o  
c h a n g e  i s  p e r s u a s i v e  b u t  n o t  overwhelming .  W e  t h i n k  t h e  
greatest  good w i l l  be a c h i e v e d  a n d  t h e  greatest s t a b i l i t y  
i n  t h e  l a w  m a i n t a i n e d  by a d h e r i n g  t o  t h e  w e i g h t  of 
a u t h o r i t y  i n s t e a d  of p lowing  new g r o u n d ,  e s p e c i a l l y  when 
t h e  o n l y  r e s u l t  would be  t o  e n l a r g e  t h e  t i m e  w i t h i n  which 
a n  a c t i o n  f o r  s l a n d e r  of t i t l e  c o u l d  be commenced. 

Id .  a t  183 .  - 
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The Gormley ma jo r i ty ,  i n  r e c e d i n g  from Cook v. Eney desp i t e  

t h e  f ac t  t h a t  it h a d  g e n e r a t e d  a c o n s i d e r a b l e  f o l l o w i n g  a r o u n d  

t h e  s ta te ,  f a i l e d  t o  c i t e  a n y  of t h e  e x c e p t i o n s  t o  t h e  d o c t r i n e  

of s tare  decisis which  h a v e  on  o c c a s i o n  been  r e c o g n i z e d  by t h e  

c o u r t s  i n  rare a n d  u n u s u a l  cases. T h i s  i s  n o t  a s i t u a t i o n  where  

a r u l e  h a s  become outmoded or o b s o l e t e  d u e  t o  large-scale social  

a n d  legal  c h a n g e s ,  o r  where c o n t i n u e d  e x i s t e n c e  o f  a r u l e  of l a w  

w a s  f o u n d  t o  be f u n d a m e n t a l l y  u n j u s t ,  or where  t h e r e  w a s  clear 

c o n f l i c t  i n  c o n t r o l l i n g  d e c i s i o n s  which  required a c h o i c e  be tween 

t w o  e x i s t i n g  r u l e s  of l a w .  S e e  J o s e p h  v .  S t a t e ,  447 So.2d 243 ,  

249-251 ( F l a .  3d DCA 1 9 8 3 )  ( H u b b a r t ,  J., d i s s e n t i n g ) .  A l though  

t h e  m a j o r i t y  p u r p o r t e d  t o  f i n d  some cases i n  c o n f l i c t  w i t h  Cook 

v. Eney a n d  i t s  c o n s i d e r a b l e  p r o g e n y ,  t h u s  r e q u i r i n g  t h e  c o u r t  t o  

" c h o o s e  t h e  r u l e  t o  be followed," Gormley a t  731 ,  a n  e x a m i n a t i o n  

of t h e  c i ted  cases r e v e a l s  t h a t  no s u c h  c o n f l i c t  e x i s t s .  

Peppe v.  C l o w ,  307 So.2d 8 8 6  ( F l a .  3d DCA 1 9 7 4 )  i s  n o t  e v e n  

o n  p o i n t ,  s i n c e  it i n v o l v e d  a s i t u a t i o n  where  t h e  p l a i n t i f f  

i n t r o d u c e d  improper i n s u r a n c e  e v i d e n c e  a n d  r e c o v e r e d  a v e r d i c t  i n  

h i s  f a v o r ,  a n d  t h a t  error o b v i o u s l y  would n o t  r e q u i r e  a re t r ia l  

o n  l i a b i l i t y .  Cook i n v o l v e s  t h e  s i t u a t i o n  where  t h e  o f f e n d i n g  

e v i d e n c e  may h a v e  i n f l u e n c e d  t h e  j u r y  t o  reach a verd ic t  of - no 

l i a b i l i t y ,  t h u s  r e q u i r i n g  a re t r ia l  o n  l i a b i l i t y  as  w e l l  as  

damages. 

Pf is ter  v. Parkway G e n e r a l  Hospi ta l ,  I n c . ,  s u p r a ,  also does 

n o t  s t a n d  f o r  t h e  p r o p o s i t i o n  f o r  which  it w a s  c i ted by t h e  

m a j o r i t y ,  i .e . ,  t h a t  a new t r i a l  o n  damages o n l y  i s  a s u f f i c i e n t  



remedy t o  c u r e  t h e  error of a d m i t t i n g  co l la te ra l  s o u r c e  e v i d e n c e .  

P f i s t e r  n e v e r  r e a c h e d  t h a t  i s s u e ,  n o r  d i d  it e v e n  c o n s i d e r  t h e  

e f f e c t  of Cook v. Eney; r a t h e r ,  t h e  c o u r t  based i t s  r u l i n g  o n  t h e  

" t w o - i s s u e "  ru l e .&/  Both t h e  major i ty  a n d  t h e  d i s s e n t  i n  Gormley 

agree t h a t  t h e  t w o - i s s u e  r u l e  does n o t  impact o n  t h e  q u e s t i o n  o f  

w h e t h e r  t h e  Cook r u l e  s h o u l d  c o n t i n u e  t o  be followed. P f i s t e r  

d i d  n o t  f i n d  t h a t  a new t r i a l  o n  damages would have b e e n  a 

s u f f i c i e n t  remedy; i n d e e d ,  i n  P f i s t e r  t h e  d e f e n d a n t  w a s  f o u n d  

n e g l i g e n t  as  a matter of l a w .  The P f i s t e r  c o u r t  s imply  h e l d  t h a t  

b e c a u s e  a special i n t e r r o g a t o r y  v e r d i c t  w a s  n o t  u s e d ,  it could 

n o t  d e t e r m i n e  w h e t h e r  t h e  j u r y  may h a v e  based i t s  d e c i s i o n  on  a n  

a l leged lack of c a u s a t i o n .  S i n c e  P f i s t e r  does n o t  e v e n  m e n t i o n  

Cook, o n e  c a n n o t  say w h e t h e r  t h e  Cook r u l e  w a s  s imply  n o t  

a d v a n c e d  by t h e  p l a i n t i f f  i n  t h a t  case or w h e t h e r  it w a s  advanced  

a n d  rejected. P f i s t e r  t h u s  appears t o  be s o m e t h i n g  of  a n  anomaly 

i n  t h e  case l a w  wh ich ,  w h i l e  n o t  i n  a c t u a l  c o n f l i c t  w i t h  Cook, 

s h o u l d  be o v e r r u l e d  b e c a u s e  of i t s  improper r e l i a n c e  o n  t h e  

t w o - i s s u e  r u l e  a n d  b e c a u s e  P f i s t e r  a p p a r e n t l y  d e t e r m i n e d  as  a 

matter of l a w  t h a t  co l la te ra l  s o u r c e  e v i d e n c e  impacts o n l y  o n  

damages -- a r u l e  w h i c h  would c o n f l i c t  e v e n  w i t h  t h e  Gormley 

m a j o r i t y .  

Whi l e  t h e  t w o - i s s u e  r u l e  w i l l  n o t  be d i spos i t i ve  h e r e ,  it 

s h o u l d  be n o t e d  t h a t  P f i s t e r  a n d  t h e  more r e c e n t  d e c i s i o n  of 

.................... 
L/ T h i s  i s  a r u l e  of appel la te  p r o c e d u r e  e s t ab l i shed  by t h i s  
C o u r t  i n  C o l o n i a l  S tores ,  I n c .  v.  S c a r b r o u g h ,  355 So.2d  1181 
( F l a .  1978) which  r e q u i r e s  a f f i r m a n c e  where  t h e  error a f fec ts  
o n l y  o n e  of several separate i s s u e s  a n d  it c a n n o t  be d e t e r m i n e d  
from t h e  v e r d i c t  which  i s s u e  w a s  t h e  b a s i s  f o r  t h e  j u r y  d e c i s i o n .  
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Gonza lez  v .  Leon,  5 1 1  So.2d 606 ( F l a .  3d DCA 1 9 8 7 1 ,  -- rev.  d e n .  523 

So.2d 577 ( F l a .  1 9 8 8 1 ,  i n s o f a r  as t h e y  appear t o  e x t e n d  t h e  

t w o - i s s u e  r u l e  t o  m u l t i p l e  e l e m e n t s  i n  a s i n g l e  c a u s e  of a c t i o n ,  

may no l o n g e r  be good l a w  a f t e r  t h i s  C o u r t ' s  d e c i s i o n  i n  F i r s t  

I n t e r s t a t e  Development C o r p o r a t i o n  v. Ab lanedo ,  511 So.2d 536 

( F l a .  19871 .  The Academy s h a r e s  J u d g e  F e r g u s o n ' s  c o n c e r n s  i n  

Brown v .  S ims ,  538 So.2d 9 0 1  ( F l a .  3d DCA 19891 ,  

C a s e  Nos.: 73,949 a n d  73 ,964 ,  t h a t  u n t i l  a d e f i n i t i v e  

pronouncement  i s  made by t h i s  C o u r t  o n  t h e  i s s u e ,  p r a c t i t i o n e r s  

i n  t h e  T h i r d  D i s t r i c t  C o u r t  of Appeal w i l l  r u n  t h e  very s e r i o u s  

p o s s i b i l i t y  o f  h a v i n g  m e r i t o r i o u s  p o i n t s  o n  appeal rejected i f  

t h e y  c o n t i n u e  t o  r e l y  upon t h e  s t a n d a r d  verd ic t  forms a p p r o v e d  by 

t h i s  Cour t  a n d  p u b l i s h e d  i n  c o n n e c t i o n  w i t h  t h e  S t a n d a r d  J u r y  

I n s t r u c t i o n s .  - Id .  a t  907 ,  f n .  4 .  

I n  a n y  e v e n t ,  t h e  Gormley major i ty  set f o r t h  no c o m p e l l i n g  

r e a s o n  why t h e  l o n g - s t a n d i n g  r u l e  i n  Cook v .  Eney s h o u l d  now be 

a b o l i s h e d .  C o n t r a r y  t o  t h e  m a j o r i t y ' s  claim, Cook does n o t  

c o n f l i c t  w i t h  Whitman v .  Castlewood I n t e r n a t i o n a l  C o r p o r a t i o n ,  

383  So.2d 618 ( F l a .  19801 o r  C o l o n i a l  S t o r e s ,  s u p r a ,  e v e n  i f  

t h o s e  cases are relied upon m e r e l y  t o  s u p p o r t  t h e  g e n e r a l  

p r o p o s i t i o n  t h a t  t h e  a p p e l l a n t  h a s  t h e  b u r d e n  of p r o v i n g  h a r m f u l  

error. T h i s  C o u r t  made it clear i n  C o l o n i a l  S t o r e s  t h a t  it w a s  

d e a l i n g  w i t h  "a r u l e  o f  p o l i c y ,  d e s i g n e d  t o  s i m p l i f y  t h e  work of 

t h e  t r i a l  c o u r t s  a n d  t o  l i m i t  t h e  scope of p r o c e e d i n g s  o n  

r e v i e w . "  - Id .  a t  1 1 8 6 .  An a p p e l l a n t  h a s  always h a d  t h e  b u r d e n  of 

showing reversible error,  B o l i c k  v. S p e r r y ,  82 So.2d 374 ( F l a .  
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19551 ,  y e t  t h i s  C o u r t  h a s  a l so  h e  d t h a t  where  error i s  clear ly  

made t o  appear, i n j u r y  i s  presumed t o  follow, C h i m e r a k i s  v .  

Evans ,  2 2 1  So.2d 735 (F la .  19691 ,  u n l e s s  t h e  record a f f i r m a t i v e l y  

shows t h e  c o n t r a r y .  D i v i s i o n  of C o r r e c t i o n s  v. Wynn, 438 So.2d 

446 ,  449 ( F l a .  1st DCA 19831.  

The  v e r y  n a t u r e  of c e r t a i n  t ypes  of error r e q u i r e s  r e v e r s a l  

where  it i s  d i f f i c u l t  t o  d e t e r m i n e  t h e  precise h a r m f u l  effect  of 

t h e  error. For example, i n  Hernandez  v .  V i r g i n ,  505 So .2d  1369 

( F l a .  3d DCA 1 9 8 7 1 ,  p r e j u d i c e  w a s  p resumed as  a matter of l a w  as  

a r e s u l t  o f  a t r i a l  j u d g e ' s  o f f  t h e  record c o n v e r s a t i o n  w i t h  a 

d e l i b e r a t i n g  j u r y ,  p r e c i s e l y  b e c a u s e  t h e  appellate c o u r t  c o u l d  

n o t  know what  effect  t h i s  c o n v e r s a t i o n  had upon t h e  j u r o r s '  

minds .  S i m i l a r l y ,  i n  t h e  co l la te ra l  s o u r c e  cases s u c h  a s  Cook 

v. Eney a n d  t h e  p r e s e n t  d e c i s i o n ,  o n e  c a n n o t  know precisely wha t  

impact t h e  o f f e n d i n g  e v i d e n c e  had upon t h e  j u r o r s '  d e l i b e r a t i o n s .  

The U n i t e d  S t a t e s  Supreme Court  o b s e r v e d  l o n g  ago t h a t  

e v i d e n c e  of co l l a t e ra l  b e n e f i t s  i s  readi ly  s u b j e c t  t o  m i s u s e  by a 

j u r y .  E i c h e l  v .  New York C e n t r a l  Railroad Company, 375 U.S. 253,  

255 (19631 .  Such e v i d e n c e  h a s  a t e n d e n c y  t o  c o n f u s e  a n d  mislead 

a j u r y  o n  t h e  i s s u e  of t h e  t o r t f easo r ' s  l i a b i l i t y  as  w e l l  a s  t h e  

amount  of damages. W i l l i a m s  v. Pincombe,  309 So.2d 1 0 ,  11 ( F l a .  

4 t h  DCA 1 9 7 5 ) .  I n d e e d ,  t h i s  C o u r t  i n  Sosa v .  Kn igh t -R idde r  

Newspapers, I n c . ,  s u p r a ,  a f f i rmed a new t r i a l  order o n  a l l  i s s u e s  

based o n  improper r emarks  c o n c e r n i n g  w o r k e r ' s  c o m p e n s a t i o n  

b e n e f i t s .  T h i s  C o u r t  h e l d  t h a t  t h e  record s u p p o r t e d  t h e  t r i a l  

c o u r t ' s  c o n c l u s i o n  t h a t  t h i s  e v i d e n c e  c o u l d  h a v e  i m p r o p e r l y  

i n f l u e n c e d  t h e  j u r y .  
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I n t e r e s t i n g l y ,  t h e  Gormley m a j o r i t y  f i n d s  no f a u l t  w i t h  t h e  

Cook v. Eney r u l e ,  n o r  does it a d v a n c e  a n y  c o m p e l l i n g  r e a s o n  why 

t h a t  r u l e  s h o u l d  be a b o l i s h e d .  The Academy r e s p e c t f u l l y  s u g g e s t s  

t h a t  c o n s i d e r a t i o n s  of s tare  decisis, f a i r n e s s  a n d  p l a i n  common 

s e n s e  s h o u l d  lead t h i s  C o u r t  t o  c o n c l u d e  t h a t  t h e  d e c i s i o n  below 

s h o u l d  be q u a s h e d  a n d  t h a t  t h e  r u l e  i n  Cook v .  Eney be r e i n s t a t e d  

a n d  approved by t h i s  C o u r t .  It  w a s  l o n g  ago p o i n t e d  o u t  t h a t  

... it is  a n  e s t a b l i s h e d  r u l e  t o  abide by former p r e c e d e n t ,  
where  t h e  s a m e  p o i n t s  come up a g a i n  i n  l i t i g a t i o n :  as 
w e l l  t o  k e e p  t h e  scale of j u s t i c e  e v e n  a n d  s t e a d y ,  a n d  
n o t  l i ab l e  t o  waver w i t h  e v e r y  new j u d g e ' s  o p i n i o n .  

1 W. B l a c k s t o n e ,  Commentar ies  6 9 .  More r e c e n t l y ,  it h a s  been  

observed t h a t  a c o u r t  h a s  t h e  d u t y  t o  abide by i t s  own former 

d e c i s i o n s  a n d  n o t  t o  depart  from o r  v a r y  them 

... u n l e s s  e n t i r e l y  sa t isf ied,  i n  t h e  f i r s t  place, t h a t  
t h e y  were wrong ly  decided, a n d ,  i n  t h e  s e c o n d  place, 
t h a t  less m i s c h i e f  w i l l  r e s u l t  f r o m  t h e i r  o v e r t h r o w  
t h a n  from t h e i r  p e r p e t u a t i o n .  T h i s  i s  t h e  proper 
a p p l i c a t i o n  of t h e  m a x i m ,  "stare decisis." 

H.  B l a c k ,  Handbook on  t h e  Law of J u d i c i a l  P r e c e d e n t s  1 0  (1912). 

The p r e s e n t  d e c i s i o n  c l e a r l y  departs f rom t h e s e  respected 

p r i n c i p l e s  of j u r i s p r u d e n c e ,  a n d  a d v a n c e s  no l eg i t ima te  r e a s o n  

f o r  d o i n g  so. W e  r e s p e c t f u l l y  u r g e  t h i s  C o u r t  t o  q u a s h  i t  

a c c o r d i n g l y .  
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