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The a p p e l l a n t ,  J o s e  Maqueira, w a s  t h e  d e f e n d a n t  i n  t h e  

t r i a l  c o u r t .  The a p p e l l e e ,  t h e  S t a t e  of F l o r i d a ,  w a s  t h e  

p r o s e c u t i o n .  I n  t h i s  b r i e f ,  t h e  p a r r i e s  w i l l  be r e f e r r e d  t o  

as  t h e y  a p p e a r  b e f o r e  t h i s  C o u r t .  The symbol "R" w i l l  be 

used  t o  r e f e r  t o  t h e  r e c o r d  on appc-tal and  t r a n s c r i p t  of 

p r o c e e d i n g s .  A l l  emphas is  h a s  bee:: s u p p l i e d  u n l e s s  t h e  

c o n t r a r y  i s  i n d i c a t e d .  

STATEmNT OF TKE; CASE AND FA= 

A p p e l l a n t ,  Jose Maqueira,  r e l i e s  on and  a d o p t s  h e r e i n  

t h e  fac ts  s e t  f o r t h  i n  t h e  Statemen:: of t h e  C a s e  and  Facts of 

t h e  I n i t i a l  B r i e f  o f  A p p e l l a n t .  A p p e l l a n t  r e s p e c t f u l l y  

reserves t h e  r i g h t  t o  ra i se  a d d i t i b n a l ,  p e r t i n e n t  f a c t s ,  i f  

necessa ry ,  i n  t h e  argument p o r t i o n  of this b r i e f .  
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I 

WHETHER THE TRIAL COURT ERRED 
IN DENYING APPELLANT'S MOTION 
TO SUPPRESS STATEMENTS? 

WHETHER THE TRIAL COURT ERRED 
IN DENYING APPELLANT ' S  MOTION 
FOR MISTRIAL BASED UPON AN 
IMPROPER PROSECUTORIAL 
COMMENT? 

I11 

WHETHER THE TRIAL COURT ERRED 
IN DENYING APPELLANT'S MOTION 
FOR JUDGMENT OF ACQUITTAL? 

IV 

WHETEER THE TRIAL COURT ERRED 
IN SENTENCING APPELLANT TO 
DEATH FOR THE MURDER OF RAQUEL 
RODRIGUEZ ? 
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RY OF THE ARGUMF.NT 

I 

T h e  t r i a l  cour t  committed r e v e r s i b l e  e r r o r  i n  denying 

Appel lan t ' s  motion t o  suppress statements,  a s  t h e  statements 

were involuntary a s  a r e s u l t  of o r  from inducements made by 

one Ramiro Gonzalez, an ind iv idua l  i n  t h e  same j a i l  where 

Appel lan t  had been housed on u n r e l a t e d  c h a r g e s .  The 

a t t e n d i n g  circumstances of Appe l l an t ' s  a l l e g e d  confession 

were ca l cu la t ed  t o  delude Appellant a s  t o  h i s  t r u e  p o s i t i o n .  

Therefore,  t h e  d e n i a l  of t h e  motion t o  suppress s ta tements  

c o n s t i t u t e s  r eve r s ib l e  e r r o r .  

I1 

The t r i a l  cour t  committed r e v e r s i b l e  e r r o r  by denying 

A p p e l l a n t ' s  motion f o r  m i s t r i a l  based  upon improper 

p r o s e c u t o r i a l  comments made by  t h e  prosecut ion  during re-  

d i r e c t  examination of a prosecution w i t n e s s .  Appellee, The 

S t a t e  of Flor ida,  has conceded t h a t  t h e  prosecutors  questions 

were improper and v i o l a t i v e  of Appel lan t ' s  S ix th  Amendment 

r i g h t  t o  counsel .  The S t a t e ' s  candor i n  acknowledging t h e  

c o n s t i t u t i o n a l  e r r o r  c l e a r l y  i n d i c a t e s  t h a t  a c u r a t i v e  

i n s t r u c t i o n  would not be s u f f i c i e n t  t o  d i spe l  any p r e j u d i c i a l  

e f f e c t  of t h e  statements made by t h e  prosecutor .  T h e  i s sue  

has c l e a r l y  been preserved by v i r t u e  of defense counsel I s 

t imely ,  contemporaneous objec t ion  x d  motion f o r  m i s t r i a l .  

Reversal should therefore  r e s u l t .  

3 



I11 

The t r i a l  court  e r r ed  i n  denying Appel lant ' s  motion f o r  

judgment of a c q u i t t a l .  The S t a t e  has conceded t h a t  i t s  case 

r e s t e d  s o l e l y  on Appe l l an t ' s  s t a t emen t s  which Appel lant  

c u r r e n t l y  contends were i l l e g a l l y  obtained and improperly 

admitted i n t o  evidence. Furthermofb, even i f  t h e  statements 

a r e  taken i n t o  account, t h e  evidenke i s  l e g a l l y  i n s u f f i c i e n t  

t o  s u s t a i n  A p p e l l a n t ' s  convic t ions  f o r  murder, a t tempted 

robbery and burg lary .  A l l  convict ions should t h e r e f o r e  be 

vacated. 

IV 

The t r i a l  court  e r r e d  i n  sentencing Appellant t o  death 

f o r  t h e  a l l e g e d  murder of Raquel Rodriguez.  Appel lant  

submits t h a t  t h e  only v a l i d  aggrava t ing  f a c t o r  was t h a t  

Appellant was previouly convicted of another felony involving 

t h e  u s e  of t h r e a t  o r  violence t o  a person and t h a t  t h e  t r i a l  

cour t  should not have r e j e c t e d  t h e  mi t iga t ing  circumstance 

t h a t  Appellant a c t e d  under extreme duress  o r  s u b s t a n t i a l  

domination of another person. Appellee has conceded t h a t  t he  

t r i a l  cou r t  e r r e d  i n  f i n d i n g  t h a t  t n e  murder of Raquel 

Rodriguez was heinous,  a t r o c i o u s  o r  c r u e l .  Appe l l an t ' s  

sentences should be vacated and t h e  i n s t a n t  case remanded f o r  

r e - sen tenc ing  should t h i s  c o u r t  uphold any o r  a l l  of 

Appel lant ' s  convict ions.  
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ARGUMENT 

I 

THE T R I A L  COURT ERRED I N  
D E N Y I N G  APPELLANT'S MOTION TO 
SUPPRESS STATEMENTS. 

Contrary t o  Appellee 's  contentioxis, t h e  t o t a l i t y  of t h e  

circumstances surrounding Appel lan t ' s  s ta tements  do i n  f a c t  

support  h i s  posi t ior ,  t h a t  informant Kamiro Gonzalez induced 

Appellant t o  make t h e  c o n f e s s i o n ( s )  t o  p o l i c e  d e t e c t i v e s .  

Appellant c l e a r l y  t e s t i f i e d  a t  t h e  suppression hear ing t h a t  

he t a lked  t o  Ramiro Gonzalez about h i s  case because Gonzalez 

had t o l d  h i m  t h a t  he had f r i e n d s  o r  r e l a t i v e s  t h a t  were 

po l i ce  o f f i c e r s  t h a t  would help him resolve h i s  case ( R .  335- 

3 3 7 ) .  A t  a l l  t imes,  Gonzalez and t h e  d e t e c t i v e s  deluded 

Appellant a s  t o  h i s  t r u e  pos i t ion  concerning t h i s  case, which 

was and i s  a p o s i t i o n  of g r e a t  jeopardy, a s  Appellant now 

f i n d s  himself sentenced t o  death by e l e c t r o c u t i o n  i n  t h e  

e l e c t r i c  c h a i r .  O n  cross-examinati#3nr Detec t ive  Cadavid 

acknowledged t h a t  Detect ive Singletor, , .o ld  him t h a t  it was 

Ramiro Gonzalez's s t y l e  t o  become f r i e n d l y  and e s t a b l i s h  a 

personal  r e l a t i o n s h i p  w i t h  t h e  people he ended up informing 

on and tu rn ing  over t o  t h e  S t a t e  ( R .  397-398). Due t o  t h e  

in fo rman t ' s  cumulative a s s i s t a n c e ,  t h e  d e t e c t i v e  and t h e  

Metro Dade Po l i ce  Department w e r e  s b l e  t o  so lve  unsolved 

murders t h a t  were iegarded a s  "coli.3" cases  ( R .  399 ) .  The 

confessions should have been excludze i n  the i n s t a n t  case a s  

j 5 



t h e  a t t e n d i n g  c i r c u m s t a n c e s  w e i e  c a l c u l a t e d  t o  d e l u d e  

A p p e l l a n t  as  t o  h i s  t r u e  p o s i t i o n  ci- t o  e x e r t  improper  o r  

undue i n f l u e n c e  ove r  h i s  mind. Williams v .  S t a t e  , 4 4 1  So.2d 

653, 655 F l a .  3d DCA ( 1 9 8 3 ) .  

Appe l l an t  sought  t o  e x p l a i n ,  a t  t h e  s u p p r e s s i o n  h e a r i n g ,  

t h a t  h e  g a v e  s t a t e m e n t s  a t  t h e  Dade County  J a i l ,  i n  

p a r t i c u l a r  h i s  second "confess ion" ,  based  upon inducements by 

t h e  o f f i c e r s  i n d i c a t i n g  t h a t  " e v e r y t h i n g  would be r e s o l v e d "  

as t h e  p o l i c e  w e r e  supposedly concci-lied w i t h  i n v e s t i g a t i o n  o r  

p r o s e c u t i o n  o f  one C a r l o s  Vi l l av ic6mzio  ( R ,  3 4 8 ) .  Appe l l an t  

s ta ted  t h e  r eason  t h a t  he gave a sec!omJ t a p e  r e c o r d i n g  w a s  t o  

c o r r e c t  supposed " m i s t a k e s "  i n  t h e  f j r s t  s t a t e m e n t .  I t  i s  

clear t h a t  he gave t h i s  s t a t emen t  as a r e s u l t  o f  acqu ie scence  

t o  a n d  a s s u r a n c e s  by t h o s e  i n  p o s i t i o n s  o f  a u t h o r i t y .  

A p p e l l a n t  mere ly  r e sponded  t h a t  he  had n o t  been  made any 

promises ,  as he  w a s  t o l d  t h a t  t h e  s t a t e m e n t s  would t h e n  be of 

no u s e  ( R .  3 4 9 ) .  A s  n o t e d  i n  t h e  i n i t i a l  b r i e f ,  Ramiro 

Gonzalez i n t e n t i o n a l l y  c r e a t e d  a d l t u a t i o n  l i k e l y  t o  induce  

A p p e l l a n t  t o  make  i n c r i m i n a t i n g  s t a t e m e n t s  w i t h o u t  t h e  

a s s i s t a n c e  o f  c o u n s e l ,  t h u s  t h e  pol :  CF? d e t e c t i v e s ,  t h r o u g h  

t h e i r  involvement  i n  t h e  u s e  of  M r .  S o n z a l e z ,  d i d  i n d e e d  

v i o l a t e  A p p e l l a n t  I s  S i x t h  Amendment r i g h t  t o  c o u n s e l  i n  a 

s i t u a t i o n  s i m i l a r  t o  t h e  one presentec :  Ln m t e d  S t l t e s  v ,  

Henry, 4 4 7  U . S .  2 6 4 ,  1 0 0  S . C t .  2183, 65  L.Ed.2d 115 ( 1 9 8 0 ) .  

Appe l l ee  h a s  sought  t o  d i s t i n g u i s h  Ro9ers  v .  Richmond, 

I 365 U . S .  534, 544 ( 1 9 6 1 ) .  Appel lan t  submi ts  t h a t  t h e  h o l d i n g  
I 



and language of BQgers v .  R i c w  ., 1.s indeed appl icable  t o  

t h e  s i t u a t i o n  presented here in .  I n  IJai-ticular, t h e  reference 

t o  Boaers, m, i n  page 37  of Appellar-t 's i n i t i a l  b r i e f  was 

i n  f a c t  proper .  The language r e l i e d  i:i.? by Appellant i n  s a i d  

case reads a s  follows: 

From a f a i r  r e a d i n g  of  t h e s e  
expressions,  we cannot but conclude t h a t  
t h e  q u e c t i o n  of  whe the r  R o g e r s '  
confessions were admissible i n t o  evidence 
was answered by r e fe rence  t o  a l e g a l  
s t a n d a r d  which took. i n t o  account t h e  
c i r cums tances  of p robab le  t r u t h  and 
f a l s i t y  ( footnote  omlttec:! And t h i s  i s  
not a permissible  st&nda?-jl m d e r  t h e  Due 
P r o c e s s  C l a u s e  of t ? ~  F o u r t e e n t h  
Amendment. The a t t e n t i b n  of t h e  t r i a l  
judge shcu ld  have beeri focused,  f o r  
purposes of t h e  Federal Cors t i t u t ion ,  on 
t h e  quest ion whether t h e  behavior of t h e  
S t a t e  law enforcement off  i c l  a l s  was s u c h  
a s  t o  overbear p e t i t i o n e r s  w i l d  t o  resist  
and b r ing  about confessions not f r e e l y  
s e l f - d e t e r m i n e d  - a q u e s t i c n  t o  be 
answered w i t h  complete d i s r e g a r d  of 
whether o r  no t  p e t i t i o n e r  spoke t h e  
ac tua l  t r u t h . .  . 

365  U.S. 543-544 

Thus, Appe l l an t ' s  r e l i a n c e  on t h e  language of RoGers v .  

Richmond, -, was e n t i r e l y  appropriate .  

Furthermore, contrary t o  kppe Llne I s  argument, even when 

t h e  f a c t s  adduced a t  t h e  supprbssion hearing a r e  viewed i n  a 

l i g h t  most favorable  t o  t h e  S t a t e ,  I: i s  s t i l l  c l e a r  t h a t  

informant Ramiro Gonzalez was indeed a;: lgcnt of t h e  S t a t e  on 

a con t inu ing  b a s i s  and had an a c t i v e  r o l e  i n  inducing 

Appellant t o  bel ieve it would be i n  h i ;  bes t  i n t e r e s t  t o  give 
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statements t o  d e t e c t i v e s .  Gonzalez kept i n  constant contact  

w i t h  t h e  d e t e c t i v e s  involved and seeinzd. t o  be o r c h e s t r a t i n g  

t h e  e n t i r e  events .  I t  follows l o g i c a l l y  t h a t  Appellant only 

discussed h i s  personal  mat ters  w i t h  GoIlzillez a s  a r e s u l t  of 

Gonzalezls  a c t i v e  p l a n  t o  b e f r i e n d  h i m  and inform on 

Appellant f o r  h i s  own personal  ga in .  I n  t h i s  case,  it was 

c l e a r  t h a t  Gonzalez expected and received b e n e f i t s  from t h e  

d e t e c t i v e s  f o r  h i s  p a r t i c i p a t i o n .  I n  p a r t i c u l a r ,  favorable  

l e t t e r s  were wr i t t en  on h i s  behalf t o  t h e  paro le  commission 

( R .  431-432). 

The d e t e c t i v e s '  ac t ions  i n  subj2s t ing  Appellant t o  t h e  

second "confession" supposedly t o  " c o r r e c t  mistakes"  can 

c l e a r l y  be viewed a s  a coerc ive  a c t i v i t y  r e f e r r e d  t o  i n  

Spivey v .  S t a t e ,  4 2 9  So .2d  1088, 1 0 9 1 ,  1 0 9 2  ( F l a .  1 9 8 8 ) ,  

c i t i n g  C o l o u d o  v .  Connelly , 4 7 9  U . S .  1 5 7  (1986) ,  a s  a 

necessa ry  p r e d i c a t e  t o  a f i n d i n g  t h a t  a confes s ion  i s  

involuntary,  as  a s se r t ed  by Appellee a t  page 6 1  of i t s  b r i e f .  

I t  i s  a l s o  c l e a r  t h a t  Ramiro Gonzalez d i d  become a s t a t e  

agent when he co l labora ted  with d e t e c t i v e s  t o  procedura l ly  

secure more detai: .ed incr imina t2ny  in fo rma t ion  a g a i n s t  

Appe 1 lan  t . 

a 

I n  Michael v .  S t a t e  , 437 So.2d 138, 143 (F la .  1983), one 

of t h e  cases  c i t e d  by Appellee, t h e  Cocrt d id  not f i n d  t h e  

confession involuntary because t h e  inrr-ates who had been used 

a s  informants during pr ison r i c t s  only d e a l t  with a de t ec t ive  

t h a t  had been assigned t o  t h e  j a i l  exclusively t o  inves t iga t e  



crimes o c c u r r i n g  wholly w i t h i n  t h e  j a i l  and t o  o b t a i n  

i n t e l l i g e n c e  on any poss ib le  r i o t s  o r  dis turbances t h a t  might 

happen i n  t h e  j a i l .  I n  t h i s  case,  Ramiro Gonzalez d id  a c t  a s  

a con t inu ing  informant t o  t h e  d e t e c t i v e s  i n  p a r t i c u l a r  

concerning Dade County cases  such a s  t h a t  of Appel lan t .  

Unlike t h e  s i t u a t i o n  i n  Puccio v .  S t a t  e, 4 4 0  So.2d 4 1 9 ,  4 2 1  

( F l a .  1st  DCA 1983) ,  t h e  i n s t a n t  ca?e does not involve a 

simple promise t o  speak t o  t h e  prosecutcr  or  judge but r a the r  

dea ls  w i t h  deluding Appellant i n t o  be l iev ing  t h a t  he was i n  a 

much b e t t e r  posture  than was t r u l y  t h e  case.  Otherwise, why 

would Appel lant  d i r e c t l y  i m p l i c a t e  himself  i n  a double 

homicide case and speak d i r e c t l y ,  as a r e s u l t  of scheduling 

a s s i s t a n c e  of t h e  informant ,  w i k h  t h e  d e t e c t i v e s  on a 

repeated bas is?  

I n  Fova v .  S t a t e ,  392 So.2d 5 5 C  ( F l a .  4 t h  DCA 1 9 8 0 ) ,  

on o the r  urounds, 4 1 0  So.2d 1343 ( F l a .  1982),  t h e  

concern of t h e  defendant centered  c~i. ~ o l i c e  informing t h e  

judge o r  prosecutors  t h a t  t h e  defendant feared  f o r  h i s  l i f e  

i f  he were t o  be sent  t o  Raiford a s  a r e s u l t  of having been a 

former po l i ce  infornant  aga ins t  o ther  i nd iv idua l s  who might 

be inca rce ra t ed  i n  t h a t  l o c a t i o n .  I n  t h i s  case,  Appellant 

was under  t h e  be l i e f  t h a t  t h e  infoezant had a s s i s t e d  another 

inmate,  San t i ago ,  i n  coope ra t in$  w i t h  a u t h o r i t i e s  and 

rece iv ing  sentencing b e n e f i t s ,  o r  early r e l ease  and was l ed  

t o  be l ieve  t h a t  he would receive immun - t y  a s  t h e  focus of the  

po l i ce  invest igat ior .  was on one Carlos I’ilLavicencio. Thus,  



t h e  promises o r  inducements of t h e  pol ice  d e t e c t i v e s  i n  t h e  

i n s t a n t  case f a r  srirpassed t h e  GeLmissible realms of t h e  

cases r e l i e d  on by Appellee. 

Appellant hereby r e a s s e r t s  a l l  ar(!uments and a u t h o r i t i e s  

s t a t e d  a s  t o  t h i s  claim i n  Appe l l an t ' s  i n i t i a l  b r i e f  and 

submits t h a t  r e v e r s i b l e  e r r o r  has been demonstrated a s  t o  

t h i s  p o i n t .  
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I1 

THE T R I A L  COURT ERRED I N  
D E N Y I N G  APPELLANT'S MOTION FOR 
M I S T i i I A L  B A S E D  UPON AN 
I M P R O P E R  P X O S E C U T O R I A L  
COMMENT. 

Appellee has conceded, a t  page 65 of i t s  b r i e f ,  t h a t  t h e  

prosecutor  ' s  quest ions were indeed !.mproper and v i o l a t i v e  of 

Appel lant ' s  S i x t h  Am2ndment r i g h t  t o  counsel.  Since Appellee 

has no argument t o  present  on t h e  m e r i t s ,  it has sought t o  

a l l e g e  a procedura l  i n f i r m i t y .  The S t a t e  contends t h a t  

Appellant should have moved t o  s t r i k e  o r  request  a cu ra t ive  

i n s t r u c t i o n  when t h e  t r i a l  court  sustained h i s  ob jec t ion  and 

t h a t  t h e  f a i l u r e  t o  request a cu ra t ive  i n s t r u c t i o n  precluded 

t h e  grant ing of t he  -notion f o r  n i s t r i a l .  

Appel lant  submits t h a t  t h e  % t ; l t e ' s  con ten t ion  t h a t  

Cons t i t u t iona l  erro.: has occurred c.learly i n d i c a t e s  t h a t  a 

c u r a t i v e  i n s t r u c t i o n  would not be s u f f i c i e n t  t o  d i s p e l  any 

p r e j u d i c i a l  e f f e c t  of t h e  statements made by t h e  prosecutor .  

The i s s u e  has c l e a r l y  been preserved by v i r t u e  of defense 

counse l ' s  t i m e l y ,  contemporaneous objec t ion ,  and motion f o r  

m i s t r i a l .  

T h e  s i t u a t i o n  presented herein i s  d i s t ingu i shab le  from 

those  presented  i n  t h e  bulk of t h e  cases  r e l i e d  on by t h e  

S t a t e .  T h i s  case dea l s  w i t h  imprc;'$er p rosecu to r i a l  comment 

of a fundamental nature ,  a s  opposed tc; unsLDlicited responses 

by a witness such a s  occurred i n  S t s t e n  v .  S t a t e  , 500 So.2d 

1 1  



2 9 7 ,  2 9 9  (F l a .  2d DCA 1986). In Blkeaw-, 527 So.2d 

194, 198 ( F l a .  1988), t h e  s t a t eve , ' ; t  i n  ques t ion  was a 

g r a t u i t o u s  comment of a l a y  wi tnes s .  Although t h e  Court 

found t h e  comment t o  be improper, t h e  defense 

t h e  c u r a t i v e  i n s t r u c t i o n  o f fe red  t o  be given 

judge. 

had accepted 

by t h e  t r i a l  

f -  
I n  another case c i t e d  by Appellee, Far inas  v .  S t a t e  

So. 2d , 15 F.L .W S.555, 556 (Oct. 11, 1980), t h e  motion 

f o r  m i s t r i a l  was prcperly denied di.? t o  t h e  f a c t  t h a t  unl ike 

i n  t h e  i n s t a n t  case.  no conteniporzt?.-\oiis ob jec t ion  was made. 

Furthermore, t h e  discussion a t  15 F . L . M .  S . 5 5 7 ,  n .  7 r e f e r s  

i n  p a r t i c u l a r  t o  a s i t u a t i o n  where a defendant does not a v a i l  

himself o r  h e r s e l f  of a t r i a l  j udge ' s  o f f e r  t o  g ive  a 

cu ra t ive  i n s t r u c t i o n .  

For t h e  reasons noted above and i n  t h e  i n i t i a l  b r i e f ,  

Appellant submits t-.hat r e v e r s i b l e  e r r o r  has c l e a r l y  been 

demonstrated. T h i s  i s  e spec ia l ly  apparent due t o  the  S t a t e ' s  

concession t h a t  Appellant i s  correcl. as t o  t h e  meri ts  of t h i s  

i s s u e .  Furthermore, t h e  S t a t e ' ?  concession t h a t  absent  

Appe l l an t ' s  a l l e g e d  confess ions ,  tke S t a t e  would have no 

case .  Thus, it would inapprcp r i a t e  t o  t r e a t  t h i s  s e r ious  

e r r o r  a s  harmless. 
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I11 

THE T R I A L  COURT ERRED I N  

JUDGMENT OF ACQUITTAL. 
DENYING A P P E L L A ~ J T ' S  ~ O T I ~ N  FOR 

Appellee, The S t a t e  of Flor ida,  has conceded a t  page 49 

of i t s  Answer Br ie f ,  t h a t  without Appel l sn t ' s  statements,  t h e  

S t a t e  had no case a t  a l l .  I n  response,  Appellant hereby 

r e a s s e r t s  t h e  argument noted  i n  pages 4 8  and 4 9  of 

Appe l l an t ' s  I n i t i a l  Br i e f ,  namely, t h a t  t h e  evidence was 

l e g a l l y  i n s u f f i c i e n t  t o  sus t a in  Appel lant ' s  convict ions even 

when t h e  s ta tements  a r e  taken  4nt .c  account .  De tec t ive  

Cadavid's  testimony a t  t r i a l  (B; R .  1 0 8 3 - 1 0 8 4 )  r e l a t i n g  

Appellant ' s  a l l e g e d  s ta tements  o r  "confess ions"  does not 

s u s t a i n  a conclusion t h a t  Appellant possessed t h e  r e q u i s i t e  

i n t e n t  necessary t o  s u s t a i n  t h e  mul t ip l e  conv ic t ions  f o r  

murder, at tempted robbery and burg lary .  Rachel Rodriguez, 

t h e  daughter of t h e  deceased ind iv idua ls ,  Raquel and Michael 

Rodriguez, s t a t e d  t h a t  she never saw Appellant i n s i d e  t h e  

house, o r  i n s i d e  an a rea  depicted 5 y  a sketch presented t o  

he r  on d i r e c t  examination ( R .  9 2 1 i .  She could not i d e n t i f y  

Appellant a s  e i t h e r  an individual  rS'7.e a l legedly  saw standing 

by a l i g h t  pole  by her house ( R .  92'2,, nor d id  s h e  i d e n t i f y  

Appellant a s  t h e  second person she S ~ W  rcnning ou t s ide  t h e  

house.  ( R .  9 2 3 ) .  Thus ,  i t  i s  cle6.r t h a t  t h e  evidence 

adduced a t  t r i a l ,  i s  l e g a l l y  i n s u f f i c i e n t  t o  s u s t a i n  

Appel lant ' s  convict ions.  Reversal should r e s u l t .  
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I V  

THE T R I A L  COURT E R R E D  I N  
SENTENCING APPELLANT TO DEATH 
FOR THE MURDER O F  RAQUEL 
RODRIGUEZ. 

A p p e l l a n t  hereby  re-asserts tlte arguments  ra ised as t o  

t h i s  i s s u e  i n  t h e  i n i t i a l  b r i e f  oi.' A p p e l l a n t .  A p p e l l a n t  

f u r t h e r  n o t e s  t h a t  the S t a t e  has  r e l u c t a n t l y  c o n f e s s e d  e r r o r  

as t o  t h e  t r i a l  c o u ~ t ' s  i n c o r r e c t  f i n d i n g  t h a t  t h e  murder of 

Raquel Rodriguez was he inous ,  a t r o c i o u s  o r  c r u e l .  Appe l l an t  

t h e r e f o r e  submi ts  t h a t  t h e  o n l y  v a l i d  a g g r a v a t i n g  f a c t o r  w a s  

t h a t  A p p e l l a n t  w a s  p r e v i o u s l y  c o n v i c t e d  of a n o t h e r  f e l o n y  

i n v o l v i n g  t h e  u s e  of th rea t  o r  v i o l e n c e  t o  a pe r son  and t h a t  

t h e  t r i a l  c o u r t  s h o u l d  n o t  have  r e j ec t ed  t h e  m i t i g a t i n g  

c i r cums tance  t h a t  Appe l l an t  d i d  act. under  ex t reme d u r e s s  o r  

s u b s t a n t i a l  domina t ion  of  a n c t h e k  p e r s o n .  Thus, even  i f  

A p p e l l a n t  s c o n v i c t  i o n s  a re  n o t  vS;.a.tEd, t h e  i n s t a n t  c a s e  

shou ld  be remanded f o r  r e - sen tenc ing .  



CONCLUSION 

Based upon t h e  foregoing  reasons  and c i t a t i o n s  of 

au tho r i ty  s e t  f o r t h  i n  t h i s  b r i e f ,  along with those set f o r t h  

i n  t h e  I n i t i a l  Brief of Appellant, Appellant, Jose Maqueira, 

r e s p e c t f u l l y  submits t h a t  t h e  conv ic t ions  and sen tences  

imposed by t h e  t r i a l  court  be reversed and vacated and t h e  

case remanded t o  the  t r i a l  court  f o r  new proceedings. 

Respectfully submitted, 

CALIANNE P .  LANTZ, E S Q U I ~  
Special  Assis tant  

Flor ida Bar No. 301671 
9100 South Dadeland Boulevard 
Su i t e  512 
Miami, Flor ida 33156 
Phone; (305) 670-1992 

Public Defender 
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I HEREBY CERTIFY t h a t  a t r u e  and cor rec t  copy of t he  

foregoing Reply Brief of Appellant was served by mail t h i s  

h- day of January, 1 9 9 1  t o  The Honorable Robert 

Butterworth, Attorney General, 4 0 1  N .  W .  2nd Avenue, Su i t e  N- 

921 ,  Miami, Flor ida 33128 and M r .  Jose Maqueira, # 4 0 2 0 4 1 ,  

Flor ida S t a t e  Prison, S-1-S-5, P.O. Box 7 4 7 ,  Starke,  FL  

32091. 
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