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. S T A T E M W  OF THE C A S E D  OF THE FACTS 

The ev idence  a t  t r i a l  e s t a b l i s h e d  t h a t  a n  o r g a n i z a t i o n  

headed by Ronald " T r i c k "  Williams and known as t h e  

" M i a m i  Boys" sold crack c o c a i n e  and had i t s  h e a d q u a r t e r s  i n  

M i a m i .  

s u p e r v i s i n g  workers  who sold crack i n  v a r i o u s  m e t r o p o l i t a n  

areas  th roughou t  t h e  s ta te .  The l i e u t e n a n t  i n  cha rge  of the 

Pensaco la  area was B r u c e  "J i t"  F r a z i e r ,  t h e  b r o t h e r  of 

co- defendant ,  Darrel l  ltYogeIt F r a z i e r .  Some of t h e  workers  

who t e s t i f i e d  a t  t r i a l  are  Lamar Eady, (C-613), Clarence  

O l i v e r ,  J r . ,  (R-641) , Sheldon Henry, (R-766) and James 

Edward Wheeler ( R- 1 5 9 7 ) .  

The o r g a n i z a t i o n  had l i e u t e n a n t s  i n  cha rge  of 

Bruce F r a z i e r  had a n  apar tment  a t  t h e  Beauclerc 

apar tment  i n  Pensacola  w h e r e  t h e  crack c o c a i n e  and money 

b e l o n g i n g  t o  t h e  o r g a n i z a t i o n  were kept .  

g i r l f r i e n d  named Renee Grandison (R-738) 

Truman A r m s  apartments i n  Pensacola .  

September 2 0 ,  1988,  Renee Grandison became u p s e t  a t  Bruce 

Frazier  and t h r e a t e n e d  t o  c a l l  t h e  law and t e l l  them abou t  

h i s  d r u g  d e a l i n g s .  

H e  a l s o  had a 

who l i v e d  i n  

J u s t  p r i o r  t o  

Because of h i s  concern  t h a t  s h e  would carry o u t  her 

th rea t s ,  Bruce F r a z i e r  caused t h e  safe c o n t a i n i n g  t h e  crack 

and t h e  money t o  be moved t o  t h e  apar tment  of Michael "Gas" 
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McCormick  l o c  t e d  n Gulf  B ach Highwal i n  t h e  P l e  S n t  

Grove Community. McCormick had worked f o r  t h e  

o r g a n i z a t i o n  and occup ied  t h a t  duplex  a p a r t m e n t  w i t h  

Mildred  Baker. The a d j a c e n t  apa r tment  was i n h a b i t e d  by 

D e r e k  "Dog1' H i l l  and Morris Alphonso Douglas,  a l s o  known 

as "Boll. 

Soon a f t e r  t h e  sa fe  was moved t o  t h e  McCormick 

apar tment ,  i t  came i n t o  t h e  p o s s e s s i o n  of D e r e k  H i l l  and 

Morris Alphonso Douglas who took t h e  safe  t o  t h e  home of 

T i n a  Crenshaw, a l s o  known a s  Darlene Lu t ley .  While a t  t h e  

Crenshaw home, they  borrowed Tina Crenshaw's f a t h e r ' s  tools 

dnd were a b l e  t o  open t h e  s a f e  and d i s p l a y  i ts  c o n t e n t s  t o  

Tina Crenshaw and h e r  f r i e n d ,  Amanda Merrell. They coun ted  

o u t  23 z ip- lock  bags of crack and a l a r g e  sum of money 

(R-1182-1183) . 
The p a r t y  of H i l l ,  Douglas, Crenshaw and Merrell t h e n  

a t t e n d e d  t h e  dog t r ack  and stopped a t  F o s t e r ' s  Barbeque 

b e f o r e  r e t i r i n g  t o  Hill's duplex  a p a r t m e n t  t o  e a t  t h e  

barbeque and watch v i d e o  t a p e s .  

D e r e k  H i l l  opened t h e  door t o  f i n d  McCormick accompanied by 

t h r e e  o t h e r  black males who had guns. Another black man l a t e r  

b rough t  Mildred Baker from t h e  apa r tment  nex t  door a t  gunpoint .  

One of t h e  i n d i v i d u a l s  known as "Red" and l a t e r  i d e n t i f i e d  as 

Shortly a f t e r  t h e i r  arrival, 
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Timothy Robinson, made everybody s t r i p ,  s i t  down and shut up. 

(R-1295) H e  " b e a t  down" McCormick and t o l d  Darrel l  Frazier  

t o  t i e  them all up t i g h t  w i t h  e l ec t r i ca l  cords s n a t c h e d  from 

a p p l i a n c e s .  "Red" t h e n  p o i n t e d  h i s  gun i n  eve rybody ' s  face 

and s t a b b e d  D e r e k  Hill w i t h  a k n i f e .  (R-1296-1297). 

A t  t h a t  p o i n t ,  T i n a  Crenshaw t o l d  them she  knew where 

t o  f i n d  t h e  " s t u f f "  t h e y  were looking f o r  and "Red" took 

h e r  i n t o  a n o t h e r  room t o  i n t e r r o g a t e  he r .  She t h e n  l e f t  t h e  

premises w i t h  Darre l l  and B r u c e  Frazier  a f t e r  b e i n g  a l lowed  

to dress. 

Tina Crenshaw was t a k e n  home t o  r e t r i eve  t h e  crack and 
I 

money which H i l l  and Douglas l e f t  w i t h  her .  (R-1189) Upon 

p r o v i d i n g  t h e  same t o  Dar re l l  F r a z i e r ,  s h e  was l e f t  unharmed 

and s p e n t  t h e  remainder  of t h e  evening r i d i n g  around w i t h o u t  

c a l l i n g  t h e  law. (R-1215) . 
While t h e  F r a z i e r s  and T i n a  Crenshaw were gone, Amanda 

Merrell and Mildred  Baker had s e x  w i t h  "Red" and a n  i n d i v i d u a l  

known as "Max". "Max" was i d e n t i f i e d  a t  t r i a l  as A p p e l l a n t  

Michael Coleman. (R-1300-1301) DNA examina t ion  e s t a b l i s h e d  

t h a t  Timothy "Red" Robinson was i n v o l v e d  i n  sexual a c t i v i t y  

w i t h  both  women, but d i d  n o t  support  t h e  p resence  of A p p e l l a n t  

Michael Coleman's DNA. (R-1055) 

Upon t h e  Fraz iers  r e t u r n ,  Amanda Merrell heard  one of 
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them t e l l  "Red", "we g o t  what  we want,  come on, l e t ' s  go".  

"Red" responded,  "no, I am go ing  t o  do this". "Max" t h e n  c u t  

Merrell 's t h r o a t  and was s t a n d i n g  i n  t h e  doorway c l e a n i n g  h i s  

k n i f e  when Amanda heard Mildred Baker beg "Red" n o t  to s h o o t  

he r .  S h e  t h e n  heard a gunsho t .  (R-1303-1304) The i n d i v i d u a l s  

l e f t ,  Amanda Mexrell d i s c o v e r e d  t h e  b o d i e s  and cal led  911. 

She f u r t h e r  t e s t i f i e d  t h a t  "Max" had a k n i f e ,  n o t  a gun and 

d i d  n o t  s h o o t  anyone. (R-1376-1377) 

A p p e l l a n t  was charged i n  a s e v e n t e e n  coun t  i n d i c t m e n t  

(R-2106) w i t h  f o u r  c o u n t s  of F i r s t  Degree Murder, one c o u n t  

each of a t t e m p t e d  murder, b u r g l a r y  and t r a f f i c k i n g  i n  coca ine ;  

two c o u n t s  of robbery;  two c o u n t s  of sexual  b a t t e r y  and s i x  

c o u n t s  of kidnapping.  The j u r y  r e t u r n e d  g u i l t y  v e r d i c t s  on 

a l l  coun t s .  

I 

A p p e l l a n t  (R-2032) and h i s  mother ,  Dolly Leverson (R-2029) 

t e s t i f i e d  i n  t h e  p e n a l t y  phase. The State p r e s e n t e d  t e s t imony  

from Amanda Merrell (R-2004). The j u r y  recommended a g a i n s t  

i m p o s i t i o n  of t h e  d e a t h  p e n a l t y  and g r a t u i t o u s l y  wro te  on t h e  

v e r d i c t  form t h a t  their v o t e  was six t o  s i x .  (R-2447) 

A p p e l l a n t  f i l e d  a Motion for N e w  T r i a l  (R-2470) which was 

denied .  The Court overrode t h e  recommendation of t h e  jury and 

imposed t h e  d e a t h  p e n a l t y  for t h e  four c o u n t s  of F i r s t  Degree 

Murder a f t e r  c o n s i d e r i n g  a r g u m e n t s  and a memorandum i n  o p p o s i t i o n  

t h e r e t o  (R-2615) . 
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The t r i a l  court erred  i n  d e n y i n g  A p p e l l a n t ' s  Motion t o  

Sever and t h e  f r e q u e n t  renewals thereof where t h e  h i g h l i g h t  

of the t r i a l  was a d r u g  conspiracy and Appellant was n o t  

e s t a b l i s h e d  to be a pa r t  thereof.  Appellant was pre jud iced  

by f r e q u e n t  references t o  a co-def e n d a n t ' s  brother  and the 

a l i b i  defense employed by t h e  other co- defendant .  The jury 

confused the evidence c o n c e r n i n g  DNA r e s u l t s  of the 

c o- d e f e n d a n t s  r e s u l t i n g  i n  a great miscarriage of justice.  

When the j u r y  sent t h e  t r i a l  c o u r t  a question i n  an 

a t tempt  t o  c lear  u p  t h a t  confusion, t h e  court refused to 

answer t h e  q u e s t i o n ,  d i d  n o t  read them e s s e n t i a l  testimony 

and d e n i e d  a mot ion  for m i s t r i a l .  

The t r i a l  court f u r t h e r  erred  i n  a l l o w i n g  the S t a t e  t o  

peremptorily challenge two black j u r o r s  w i t h o u t  an adequate 

race-neutral  exp l ana t i on ,  r e l y i n g  upon a numbers game 

i n s t e a d  of f o c u s i n g  on whether any juror  was improperly 

excused on the b a s i s  of race. 

The trial court improper ly  d e n i e d  A p p e l l a n t ' s  Motion 

t o  Suppress I n  Court Identification a n d  a l lowed  three State 

witnesses t o  testify even though  t h e  evidence i n d i c a t e d  a 

substantial likelihood of m i s i d e n t i f i c a t i o n .  
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The t r i a l  cour t  again erred  i n  o v e r r i d i n g  t h e  

j u r y ' s  recommendation t h a t  Appellant be sentenced to life 

imprisonment. The t r i a l  judge imposed the death penalty 

even t hough  statutory and non- s ta tu tory  mitigating 

circumstances e x i s t e d  which could have formed the bas i s  

for t h e  jury recommendation. Appellant was not  t h e  

"triggerman" and t h e  dea th  penalty for t h i s  f e l o n y  murder 

is a d i sp ropor t iona te  sentence. 

, 
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ISSUE I: D I D  !CHE TRIAL COURT ERR I N  DENYING 
APPELLANT'S MOTION TO SEVER AND 
THE RENEWALS THEREOF? 

A p p e l l a n t  f i l e d  a Motion t o  Sever  (R-2273) which was 

den ied  p r e t r i a l  by t h e  Cour t  (T-26). I t  was f i r s t  renewed 

a f t e r  t h e  S t a t e ' s  open ing  s t a t e m e n t  e s t a b l i s h e d  t h a t  i t  would 

concentrate on t h e  drug c o n s p i r a c y  aspect of t h e  case. The 

Cour t  den ied  t h e  mot ion  (R-602). 

As r e f e r e n c e d  i n  L v  - -  C a s m  , 829  F.2d 1038 ( l l t h ,  
J 

Cir. 1987), t h e  S ta te  a t t e m p t e d  t o  e s t a b l i s h  what i s  r e f e r r e d  

t o  as a "wheel" c o n s p i r a c y .  It sough t  t o  e s t a b l i s h  t h a t  

e i t h e r  Ronald "Trick" Will iams or B r u c e  " J i t "  F r a z i e r  was the 

"hub" of t h e  whee l  and that witnesses such as Lamar Eady, Gwen 

Cochran, James Wheeler, C l a r e n c e  Ol ive r ,  Sheldon Henry and t h e  

Defendan t ' s  were t h e  "spokes". 

Although t h e r e  was t e s t imony  e s t a b l i s h i n g  t h a t  Defendants  

Darrel l  F r a z i e r  and Timothy Robinson were invo lved  i n  

t r a n s p o r t i n g  c o c a i n e  from M i a m i  t o  Pensaco la  and t h e i r  

f i n g e r p r i n t s  were found i n  Bruce Fraz ie r ' s  Beauclerc apar tment ,  

the re  was no ev idence  t o  e s t a b l i s h  t h a t  Michael Coleman was i n  

any way invo lved  i n  a drug t r a f f i c k i n g  c o n s p i r a c y  which became 
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t h e  h i g h l i g h t  of t h e  t r i a l  w i t h  r e s u l t i n g  p r e j u d i c e  t o  t h e  

appellant. 

Gwen Cochran (R-733) t e s t i f i e d  t h a t  Appe l l an t ,  known t o  

h e r  as Mac George, d i d  n o t  work f o r  Ronald " T r i c k "  W i l l i a m s  

and t h a t  s h e  had o n l y  seen him on t h e  s t ree t s  of M i a m i  w i t h  

"Trick". She f u r t h e r  s t a t ed  t h a t  A p p e l l a n t  was n o t  i n  

Pensaco la  m o t e l s  a l o n g  w i t h  F r a z i e r  and Robinson. i 

There fo re ,  t h e  wheel  r e f e r r e d  t o  i n  W t r Q  i s  n o t  only 

m i s s i n g  t h e  " r i m "  r e q u i r e d  by t h a t  case, b u t  t h e r e  is no 

e v i d e n c e  t h a t  A p p e l l a n t  was one of t h e  "spokes". A p p e l l a n t  is 

n o t  t i e d  by a "common t h r e a d "  t o  t h e  o t h e r  p a r t i c i p a n t s  i n * t h e  

c o n s p i r a c y  as se t  o u t  as  the l i t m u s  t e s t  i n  u e d  S t a t e s a  
I - -  

I 

qtein, 762 F. 2d 1522 (11th C i r .  1985) . 
In ynited StatPs - I  v Mc- * I 823 F.2d 1457 ( 1 1 t h  C i r .  

1987) t h e  Eleventh  C i r c u i t  s a i d :  

The Defendant  is s t i l l  e n t i t l e d  t o  a severance 
if he can show specific and c o m p e l l i n g  p r e  
judice due t o  t h e  c o u n t s  b e i n g  j o i n e d ,  i.e., by 
showing t h a t  t h e  jury could n o t  keep t h e  ev idence  
a g a i n s t  each d e f e n d a n t  separate. 

T h a t  p r e j u d i c e  could not be more clearly i n d i c a t e d  t h a n  by 

t h e  jury q u e s t i o n  (T-1963) i n d i c a t i n g  c o n f u s i o n  as t o  whether  

A p p e l l a n t ' s  blood matched DNA samples  t a k e n  from vaginal swabs 

t a k e n  from t h e  s e x u a l  b a t t e r y  v i c t i m s .  

e s t a b l i s h e d  a p o s i t i v e  match for d e f e n d a n t  Robinson, b u t  n o t  for 

Exper t  testimony had 
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Coleman. The C o u r t ' s  r e fusa l  t o  i n s t r u c t  them f u r t h e r  on 

t h a t  issue coupled  w i t h  t h e  j u r y ' s  obv ious  c o n f u s i o n  due t o  

t h e  m i s j o i n d e r  of t h e  Defendants  d e m o n s t r a t e s  obvious  pre-  

j u d i c e  w i t h  r e l a t i o n  t o  t h e  most c r i t i c a l  ev idence  i n  t h e  

t r i a l .  

R u l e  3.152 of t h e  F l o r i d a  R u l e s  of C r i m i n a l  P rocedure  

mandates a s e v e r a n c e  of d e f e n d a n t s  h e r e i n  and as  this Cour t  

s a i d  i n  s- s t a h  I 520 So. 2d 570,  "The fundamental  

r i g h t  t o  a f a i r  t r i a l  can  never  be o v e r r i d d e n  by t h e  

convenience  and expendiency t h a t  a j o i n t  t r i a l  may produce".  

I t  i s  obv ious  from t h e  r e c o r d  t h a t  A p p e l l a n t ' s  Motions t o  Sever  

were d e n i e d  because t h e  S t a t e  and t h e  Cour t  would have been 

inconvenienced by p r e s e n t i n g  and h e a r i n g  witnesses who were h e l d  

i n  j a i l  w i t h  t h e i r  s e n t e n c e s  w i t h h e l d  t o  encourage  t h e i r  

t e s t imony  a g a i n s t  a p p e l l a n t .  

The r e c o r d  d e m o n s t r a t e s  t h a t  A p p e l l a n t ' s  a l i b i  d e f e n s e  

was a n t a g o n i s t i c  t o  t h e  d e f e n s e  of D a r r e l l  FKazier who d i d  n o t  

t e s t i f y  and den ig ra t ed  by t h e  d e f e n s e  of Timothy Robinson who 

t r i e d  t o  e s t a b l i s h  he  was i n  N e w  J e r s e y  in t h e  face of 

overwhelming DNA ev idence  of h i s  p resence  a t  t h e  crime scene ,  

T h e  m i s j o i n d e r  w i t h  Darrel l  Fraz ier ,  t h e  b r o t h e r  of B r u c e  

"Jit" F r a z i e r  who was much n e a r e r  t h e  ''hub" t h a n  o t h e r  p a r t i c -  

i p a n t s  a c c e n t u a t e d  t h e  p r e j u d i c e  whe re  t h e  S t a t e  c o n c e n t r a t e d  on 

t h e  a c t i v i t i e s  of " J i t "  and h i s  r e l a t i o n s h i p  t o  Darrell. 
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D I D  THE T R I A L  COURT ERR I N  FAILING 
TO ANSWER J U R Y  Q U E S T I O N ,  READ THEM 
TESTIMONY OR GRANT M I S T R I A L ?  

The j u r y  i n t e r r u p t e d  t h e i r  d e l i b e r a t i o n s  t o  present  t h e  

C o u r t  w i  h a w r i t t e n  q u e s t i o n  (R-1963) a s k i n g  w h e t h e r  t h e  

v a g i n a l  swabs t a k e n  from M i l d r e d  Baker and Amanda Merrell 

matched  t h e  blood t a k e n  f rom A p p e l l a n t .  D e s p i t e  A p p e l l a n t ' s  

c o u n s e l ' s  request t h a t  t h e  j u r y  be i n s t r u c t e d  t h a t  t h e  samples 

d i d  not match,  t h e  C o u r t  d e n i e d  t h a t  request and t o l d  t h e  j u r y  

t h e y  m u s t  r e l y  o n  t h e i r  own r e c o l l e c t i o n  of t h e  e v i d e n c e .  

A p p e l l a n t  i m m e d i a t e l y  moved f o r  a mis t r i a l  on t h e  b a s i s  

t h a t  i f  t h e  j u r y  was c o n f u s e d  o n  such  a c r i t i c a l  matter of 

e v i d e n c e r  i t  was i n c a p a b l e  of d e c i d i n g  g u i l t  or i n n o c e n c e .  

The Court d e n i e d  t h e  mo t ion ,  s t a t i n g  t h a t  o n l y  one  j u r o r  had 

s i g n e d  below t h a t  q u e s t i o n ,  p r e suming  t h a t  o n l y  one  ju ro r  was so  

c o n f u s e d .  T h a t  remark of t h e  C o u r t ,  s t a n d i n g  a l o n e  s h o u l d  be 

s u f f i c i e n t  t o  require  a r e v e r s a l  h e r e i n .  I t  i s  e l e m e n t a r y  t h a t  a 

c o n v i c t i o n  i n  a c r i m i n a l  case requires a unanimous v e r d i c t  and  i f  

e v e n  one  j u r o r  i s  s u f f i c i e n t l y  c o n f u s e d  or uninformed,  t h e  

v e r d i c t  i s  a n u l l i t y .  

Dr. Lisa Forman, t h e  DNA e x p e r t  t e s t i f i e d  (R-1053) t h a t  " t h e  
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blood of Michae l  Coleman d i d  n o t  match w i t h  t h e  DNA t a k e n  from 

t h e  v a g i n a l  swabs and  t h e  a n a l  swabs. t h a t  were p r e s e n t e d " ,  and 

" t h a t  w e  d i d  n o t  f i n d  any DNA associa ted  w i t h  a blood s t a n d a r d  

p r o v i d e d  f o r  Michae l  Coleman i n  any  of t h e  e v i d e n c e  t h a t  we were 

p r o v i d e d  w i t h .  'I 

The C o u r t  s h o u l d  minimumly have  r e a d  t h a t  t e s t i m o n y  t o  t h e  

j u r y  t o  a b s o l v e  t h e  c o n f u s i o n  o n  a ma te r i a l  and c ruc i a l  issue a s  

required by t h e  Court i n  Jla Monte -Y- - S t a t e ,  1 4 5  SO. 2d 889,  

q u o t i n g  from P e n t o n  - -  v S t e  106 SO. 2d 5 7 7 ,  (1958): 

We r e a l i z e  t h a t  t h e  q u e s t i o n  i s  a close  
one b u t  w e  a l s o  r e a l i z e  t h a t  t h e r e  was 
c o n s i d e r a b l e  d o u b t  i n  t h e  j u r y ' s  mind 
c o n c e r n i n g  t h e  v e r y  t e s t i m o n y  which t h e y  
wi shed  read t o  them and t h i s  t e s t i m o n y  was 
mater ia l  t o  t h e  case. The t e s t i m o n y  w a s  
t a k e n  down and  t h e  f a i l u r e  of t h e  c o u r t  t o  
h a v e  i t  read back t o  t h e  j u r y  a t  t h e i r  
request was e r r o r ,  and by t h e  v e r y  n a t u r e  
of t h e  t e s t i m o n y ,  t h e  e r r o r  was n o t  h a r m l e s s .  

Coupled w i t h  t h e  C o u r t ' s  d e n i a l  of A p p e l l a n t ' s  MotLon t o  

S e v e r  which caused t h e  c o n f u s i o n  w i t h  Co-Defendant R o b i n s o n ' s  

p o s i t i v e  DNA r e s u l t s ,  t h e  e r ror  i s  compounded and  requires 

r e v e r s a l .  
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D I D  T H E  T R I A L  COURT ERR I N  ALLOWING 
THE S T A T E  TO PEREMPTORILY CHALLENGE 
A BLACK JUROR WITHOUT AN ADEQUATE 
RACE-NEUTRAL EXPLANATION? 

A p p e l l a n t  and  h i s  c o- d e f e n d a n t s  are  b l a c k  (R-445). Th 

S t a t e  e x e r c i s e d  two pe rempto ry  c h a l l e n g e s  of b l a c k  j u r o r s  

w i t h o u t  a n  a d e q u a t e  L a c e- n e u t r a l  e x p l a n a n t i o n  a l t h o u g h  t h e  C o u r t  

f o u n d  t h e  e x p l a n a t i o n  t o  be s u f f i c i e n t .  

B l a c k  j u r o r s  V e l m a  Horne and  C a r o l y n  Freeman were 

c h a l l e n g e d  by t h e  S t a t e  w i t h  pe rempto ry  c h a l l e n g e s .  

c o u n s e l  (R-442) asked t h a t  t h e  S t a t e  show cause why t h e y  were 

s t r i c k e n  f o r  r e a s o n s  o t h e r  t h a n  t h e i r  race and o b j e c t e d  t o  

t h e i r  b e i n g  excused .  (R-444) 

A p p e l l a n t ' s  

T h e  S t a t e  r e s p o n d e d  t h a t  M s .  Freeman was c h a l l e n g e d  

b e c a u s e  s h e  opposed t h e  d e a t h  p e n a l t y  (R-444) , b u t  acknowledged  

t h a t  under  c lose q u e s t i o n i n g ,  s h e  s a i d  s h e  c o u l d  f o l l o w  t h e  

C o u r t '  s i n s t r u c t i o n s .  

The S t a t e  e x p l a i n e d  i t s  c h a l l e n g e  t o  Ms. Borne by s a y i n g  

t h a t  s h e  knew J o c e l y n  Moul t r ie  who was a l l e g e d  t o  be a 

p a r t i c i p a n t  i n  t h e  c o n s p i r a c y .  (R-443) Howeverl J o c e l y n  

Moul t r i e  was n o t  a w i t n e s s  a t  t r i a l  and t h e  S t a t e  d i d  n o t  

e s t a b l i s h  w h e t h e r  M s .  Borne had  a f a v o r a b l e  o p i n i o n  of 13s. 

M o u l t r i e  so  as  t o  p re jud ice  t h e  S t a t e  i n  any manner. 
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The Court accepted t h e  S t a t e ' s  explanat ion (R-445) not ing  

t h a t  one of the  defendants had s t ruck  a black ju ro r  for cause 

(R-446) and  l a t e r  ( R- 5 1 6 )  noted t h a t  Appellant s t ruck  prospect ive 

black j u r o r ,  Clanford Williams. 

Although t h e  Court attempted t o  comply w i t h  t h i s  Cour t ' s  

opinions i n  S t a t e  -v- S m  , 5 2 2  So. 2d 18 (Fla .  1988)  and 

t e  -v- Neil ,  457 So. 2d  481 (F la .  1 9 8 4 )  , i t  d i d  n o t  have 

t h e  benef i t  of l a t e r  cases  condemning t h e  methodology used by 

the  honor abl e t r  i a1 judge. 

The t r i a l  j u d g e  i n  Will.iams z- S t a t e  , 14 FLW 2 4 6 2  (Oct.  

1 9 8 9 )  (1DCA)  noted t h a t  the  Defendant had s t ruck  a black j u r o r ,  

but t h e  F i r s t  D i s t r i c t  reversed, saying t h a t  " t h e  t r i a l  c o u r t ' s  

comments s u g g e s t  a concern w i t h  whether any blacks would be 

a v a i l a b l e  i n  t h e  ven i re  t o  serve  on t h e  ju ry  ra the r  than 

whether any p a r t i c u l a r  ju ro r  was improperly excused s o l e l y  on 

t h e  b a s i s  of race, contrary t o  the  Supreme Cour t ' s  admonition 

i n  m''. 
The Fourth D i s t r i c t  i n  m - v -  State , 14 FLW 2 3 8 2  ( 4  

DCA) (Oct. 1 9 8 9 )  l ikewise s t a t e d :  

The s t a t e  contends before u s  t h a t  two members 
of the  sworn j u r y  panel were black and t h a t  the  
exclusion of only one black j u ro r  foreclosed a 
p a t t e r n  of systematic e l i m i n a t i o n  inspired by 
race. The mere f a c t ,  however, t h a t  one or more 
members of the  minority group had been sea ted  

- 13 - 



d o e s  n o t  e s t a b l i s h  t h e  a b s e n c e  of r ac i a l  
d i s c r i m i n a t i o n .  The i ssue  i s  n o t  w h e t h e r  several  
j u r o r s  have  been  excused b e c a u s e  of t h e i r  race, 
but w h e t h e r  d12y j u r o r  h a s  been  e x c u s e d ,  
i n d e p e n d e n t  of any o t h e r .  

Any d o u b t  a s  t o  w h e t h e r  t h e  s t a t e  h a s  m e t  i t s  b u r d e n  t o  

r e b u t  t h e  l i k e l i h o o d  of t h e  p r e s e n c e  of r a c i a l  d i s c r i m i n a t i o n  

m u s t  be r e s o l v e d  i n  t h e  d e f e n d a n t ' s  f a v o r .  The e x p l a n a t i o n  

p r o v i d e d  i n  t h i s  case falls s h o r t  of t h a t  b u r d e n  and  i s  n o t  

salvaged by t h e  numbers game indulged i n  by t h e  t r i a l  cou r t .  
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D I D  THE TRIAL COURT ERR I N  
D E N Y I N G  APPELLANT'S MOTION 
TO SUPPRESS I N  COURT 
I D E N T I F I C A T I O N ?  

The Sta t e  s o u g h t  t o  i n t r o d u c e  t h e  t e s t i m o n y  of Amanda 

Merrell, T ina  Crenshaw a/k/a/ Darlene L u t l e y  and A r a b e l l a  

Washington  a t  trial f o r  t h e  pu rpose  of i d e n t i f y i n g  A p p e l l a n t  

a s  a p e r p e t r a t o r  of t h e  crimes. 

The Appellant f i l e d  m o t i o n s  t o  s u p p r e s s  such  t e s t i m o n y  

and a p r e- t r i a l  h e a r i n g  was c o n d u c t e d  t h e r e o n .  (R- 59) 

f The First District Cour t  of Appeal i n  &qh -v- State 

46'3 So. 2d 582 ( F l a .  1 DCA 1985)  best s t a t e s  t h e  r u l e  of law 

s e t  o u t  by t h i s  Court i n  Qxmt -v- S t a t e  , 390 So. 2d 341 

( F l a .  1 9 8 0 )  and  t h e  U n i t e d  S t a t e s  Supreme Court i n  Neil -v- 

(1) Did t h e  p o l i c e  employ a n  u n n e c e s s a r i l y  
suggestive p r o c e d u r e  i n  o b t a i n i n g  a n  
ou t -o f - cour  t i d e n t i f i c a t i o n ;  

I f  so ,  c o n s i d e r i n g  all t h e  c i r c u m s t a n c e s ,  
d i d  t h e  s u g g e s t i v e  p r o c e d u r e  g ive  r i s e  t o  
a subs  t a n t i  a1 1 i k e l  i hood of i r r e p r  a r  a b l  e 
m i s i d e n t i f i c a t i o n .  

( 2 )  

The f a c t o r s  t o  be c o n s i d e r d  i n  d e t e r m i n i n g  
w h e t h e r  a likelihood of r n i s i d e n t i f  i c a t i o n  
exists i n c l u d e :  

15 - 



The o p p o r t u n i t y  of t h e  w i t n e s s  t o  v iew t h e  
c r i m i n a l  a t  t h e  time of t h e  crime, t h e  
w i t n e s s '  p r i o r  d e s c r i p t i o n  of t h e  c r i m i n a l ,  
t h e  level of c e r t a i n t y  d e m o n s t r a t e d  by t h e  
w i t n e s s  a t  t h e  c o n f r o n t a t i o n ,  and  t h e  l e n g t h  
of time be tween  t h e  crime and t h e  c o n f r o n t a -  
ti on. 

I t  i s  t h e r e f o r e  n e c e s s a r y  t o  examine t h e  i d e n t i f i c a -  

t i o n s  of A r a b e l l a  Washing ton ,  T ina  Crenshaw and Amanda Merrell 

i n d i v i d u a l l y  w i t h  r e g a r d  t o  t h e  a b o v e  s t a n d a r d .  

Arabel la  Washington  t e s t i f i e d  (R-178-196) t h a t  on 

September  2 ,  1988  t h e  d a t e  of t h e  a l l e g e d  crimes, t h a t  a 

person she k n e w  as B r u c e  F r a z i e r ' s  b r o t h e r ,  Dar re l l  F r a z i e r ,  

came t o  h e r  home i n  J a c k s o n v i l l e  e a r l y  i n  t h e  morning.  Two 

o t h e r  i n d i v i d u a l s  were i n  t h e  car w i t h  Darre l l  F r a z i e r .  She 

d i d  n o t  know them p r e v i o u s l y  and t h e y  d i d  n o t  e x i t  t h e  car a t  

h e r  home. The car t h e y  o c c u p i e d  h a d  d a r k e n e d  windows and  s h e  

d i d  n o t  see t h e  o t h e r  two i n d i v i d u a l s  u n t i l  s h e  f o l l o w e d  them 

to a mall  whe re  two i n d i v i d u a l s  s h e  i d e n t i f i e d  as  Darre l l  ( Y o g e )  

F r a z i e r  and a s l i g h t l y  t a l l e r ,  darker  man l e f t  t h e  car and wen t  

i n t o  a Z a y r e ' s  Depa r tmen t  s tore .  When t h e y  r e t u r n e d  from t h e  

s t o r e ,  t h e  da rker  man who s h e  i d e n t i f i e d  a s  t h e  A p p e l l a n t  go t  

i n t o  t h e  back s e a t  of h e r  car w i t h  a r e d- s k i n n e d  man w i t h  gold  

t e e t h .  She t r a n s p o r t e d  them t o  t h e  a i r p o r t  and l e f t  them. 

The t r i p  t o  t h e  a i r p o r t  t ook  a p p r o x i m a t e l y  f i f t e e n  

m i n u t e s  and h e r  only view of A p p e l l a n t  was i n  h e r  r ea r- v iew 
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m i r r o r .  She saw t h e  p e r s o n  i d e n t i f i e d  a s  t h e  A p p e l l a n t  

w a l k  i n t o  t h e  s t o r e  w i t h  Dar re l l  F r a z i e r  and s a i d  A p p e l l a n t  

was just a l i t t l e  t a l l e r  t h a n  F r a z i e r ,  who s h e  e s t i m a t e d  t o  

be 5 '11 ' ' .  She b e l i e v e d  Appe l l an t  t o  be  5 '11"  or  6 '  t a l l .  

Upon e x a m i n a t i o n ,  A r a b e l l a  Washing ton  a d m i t t e d  t h a t  s h e  

r e a l l y  d i d n ' t  pay much a t t e n t i o n  t o  any of t h e  guys and  d i d n ' t  

pay any a t t e n t i o n  when t h e  two i n d i v i d u a l s  were w a l k i n g  i n t o  

t h e  s to re .  (R-195). 

A r a b e l l a  Washing ton  was shown a p i c t u r e  l i n e u p  some s i x  

and  o n e- h a l f  months  a f t e r  t h e  i n c i d e n t .  The l i n e u p  c o n s i s t e d  

of be tween  s e v e n  and t e n  p ic tures .  She  p r e v i o u s l y  knew t h r e e  

of t h e  i n d i v i d u a l s  t o  be James Wheele r ,  Bruce F K a Z i e r  and 

Dar re l l  F r a z i e r ,  people s h e  associa ted  w i t h  t h e  d r u g  b u s i n e s s .  

Two of t h e  r e m a i n i n g  p i c t u r e s  were of A p p e l l a n t  and 

co-def e n d a n t  Timothy Robinson.  

When i n i t i a l l y  shown t h e  p i c t u r e  l i n e u p ,  M s .  Washing ton  

c o u l d  n o t  i d e n t i f y  any of t h e  i n d i v i d u a l s ,  She  was 

s u b s e q u e n t l y  c h a r g e d  w i t h  p e r j u r y  and t o l d  t h a t  s h e  would be 

placed  i n  j a i l  w i t h  a $100,000.00 bond ,  whereupon s h e  changed  

h e r  t e s t i m o n y  and i d e n t i f i e d  A p p e l l a n t ' s  p i c t u r e  and t h e  

p e r j u r y  c h a r g e s  w e r e  d i s m i s s e d  (R- 155) .  

The s u g g e s t i v e n e s s  of t h e  p r o c e d u r e  u t i l i z e d  i s  a p p a r e n t  

on  t h e  record from t h e  c o n t e n t  of t h e  p i c t u r e  l i n e u p  and  t h e  

p e r j u r y  c h a r g e .  
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The w i t n e s s  had  no  v a l i d  o p p o r t u n i t y  to view t h e  

a l l e g e d  criminal because of her view i n  t h e  mir ror ,  the 

darkened g l a s s  in the car ancl acknowledgment t h a t  s h e  pa id  

no degree of attention. 

Rer p r i o r  d e s c r i p t i o n  of Appellant was i naccura te  

because s h e  testified t h a t  lie was 5'11" or  6 '  tall when the 

t e s t i m o n y  of court s e c u r i t y  o f f i c e r  S c o t t  Gulsby e s t a b l i s h e d  

t h a t  t h e  Appellant's h e i g h t  i s  a t  l e a s t  6 ' 5 " . ( I ? - 1 7 7 )  She 

f u r t h e r  t e s t i f i e d  t h a t  t h e  person w i t h  g o l d  t e e t h  was 

l i s h t - s k i n n e d  c o n t r a r y  t o  t h e  testimony of o t h e r  witnesses. 

The l e n g t h  of time between t h e  crime and the c o n f r o n t a t i o n  

of Ms. Washington w i t h  t h e  photo  l i n e u p  was about s i x  m o n t h s .  

Dar lene  Crenshaw who is a l s o  r e fe r red  t o  a s  T i n a  Crenshaw, 

Darlene L u t l e y  ancl T i n a  Lutley t e s t i f  led (R-163-175) t h a t  

s h e  was p r e s e n t  a t  t h e  murder  scene b r i e f l y  b e f o r e  b e i n g  

taken home by Darrel l  and B r u c e  F r a z i e r  t o  r e t r i eve  some 

cocaine and money left a t  her house by Dcrck Hill and h lphonso  

Doug1 as. 

She i d e n t i f i e d  t h e  Appellant a s  a tall, d a r k ,  skinny 

guy, 6'3", 1 6 5  pounds wearing a b l a c k  j o g g i n g  s u i t  t r immed i n  

g reen .  According t o  h e r ,  P .ppe l l an t  h a d  no wore t h a t  two go ld  

t e e t h  and was about  t h e  same h e i q h t  as d e c e d e n t  tdichael 

IIcCorm ic k 
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The autopsy report c o n c e r n i n g  rr ichael  Anthony 13cCormick 

was i n t r o d u c e d  (R-377)  indicating t h a t  t h e  deceased was 6'1", 

w e i g h i n g  210 t o  2 2 0  pounds,  S e c u r i t y  Off icer  S c o t t  Gulsby  

t e s t i f i e d  A p p e l l a n t  i s  a t  l e a s t  6 ' 5 " .  

S p e c i a l  Agent Don blest of t h e  F lor ida  Pcpartment of Law 

E n f o r c e m e n t  testified t h a t  A p p e l l a n t  h a s  approximate ly  seven 

go ld  teeth and t h a t  Darlene Crenshaw was not " p o s i t i v e  

p o s i t i v e "  of her i d e n t i f i c a t i o n .  

Amanda Plerre l l  (R-137) t e s t i f i e d  that Appellant was 

dressed in a m u l t i - s t r i p e d ,  aqua blue, sho r t - s l eeved  s h i r t :  

w i t h  ac id- faded j e a n  s h o r t s  made of L i g h t w e i T h t  6umfer 

ni a te I: i a1 . 
Darlene Crenshaw had l i t t l e  opportunity to view the 

a l l e g e d  cirninal  a t  t h e  time of the c r i m e  b e m u s e  s h e  was 

p reoccup ied  w i t h  "Red" who fo rced  her t o  s t r i p  a n d  took  h e r  

i n  another room t o  d i s c u s s  t h e  whereabouts of the cocaine and 

money. She t h e n  left t h e  scene w i t h  t h e  F r a z i e r s  a n d  never 

r e t u r n e d .  Her a t t e n t i o n  was d i v e r t e d  by the a c t i o n s  of t h e  

co-defendants and  she was only p r e s e n t  f o r  f i v e  t o  t e n  

m i n u t e s .  (R-113) 

Her d e s c r i p t i o n  h a s  b e e n  demonstrated t o  be inaccura te  

by t h e  a u t o p s y ,  thc testimony of the 6 ' 5 "  S e c u r i t y  Officer 

and  S p e c i a l  Agent  West. Her d e s c r i p t i o n  of t h e  c l o t h i n g  i s  
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a m p l e t c l y  d i f f e r e n t  from t h a t  of Pzrimcla rkrrcKL1. 

F g e n t  Vfcst v e r i f i e s  t h a t  l-s. Crenshaw was n o t  

p o s i t i v e  enough i n  hcr i d e n t k f  i c a t i o n  of A p p e l l a n t  to 

i n i t i a l  h i s  p i c t u r e .  T h e  l e n g t h  of time betweer; t h e  

crime and  t h e  confrontation was approximately two rironths. 

T h e  procedure  was unnecessarily s u g g e s t i v e  k c a u s c  2 s  

denonstrf i ted by t h e  t e s t imony  of Don West (R-151) Appellant: 

has at l e a s t  seven cjolci t e e t h ;  14s. Merrell KGB 1ooi: inq Ecr a dark 

i n d i v i d u a l  w i t h  numerous  r;olci tee th;  and the o n l y  co lo r  

photographs p r e sen t ed  t o  her depicting a person v i t h  nmrc t h a n  

two gold  teeth were those  of Appellant a n d  a person s u b s t a n t i a l l y  

l i g h t e r  in color. (17-151) 

I t  i s  r e a d i l y  apparent a f t e r  e x a m i n i n r ;  t h e  t e s t i m o n y  of 

Arabel la  F4ashington,  Darlene Crensllm and Amanclla Plerrell i n  

h i c ; h t  of the p r e v a i l i n g  cage  law, t h a t  none of t h e  t h r c c  s h o u l c i  

have been allowed to g i v e  a n  i n  c o u r t  i d c n t i f i c z t i a n .  

This case is very s i m i l a r  to t h e  f a c t u a l  s i t u a t i o n  

presented in U&arr?s -y-,5tai-er 5 3 3  So. 213 440 ( F l a ,  1989) 

where this court found  t h e  courtroom identification t o  he  

improper evidence and reversed f o r  a new t r i a l  w i t h o u t  s u c h  

e v i d e n c e .  

E\.s i n  .Ed-, t h e  testimony of t h e  p rosecu t ion  ~7 i tnesses  

was based on a situation where t h e  witnesses' oppor t .uni ty  f o r  
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observat ion was insubstantial, t h e i r  attention was d i v i d e d ,  based 

on a bare glance and a t  least Pis. Washington  paic?, no attention. 

As in Edbla.rrl, P,# the witnesses’ p r i o r  d e s c r i p t i o n  may have 

marginally f i t  Appellant, b u t  i t  also f i t  t h e  cjeneral d e s c r i p t i o n  

of many black males, 

The admiss ion of such evidence cannot  be deemed harmless 

because it c o n s t i t u e d  the crux  of the s t a t e ’ s  case to refute t h e  

Appel lan t ’ s  a l i b i  defense, 
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A f t e r  the j u r y  recomiucnciation of l i f e ,  the l i~ :pe l l an t  

f i l e d  a Memorandum i n  O p p o s i t i o n  t o  Imposition of the Death  

Penalty (R-2615) w h e r e i n  he d i s cus sed  T e d ~ . = y = , - S U ,  3 3 2  

So.2d 908 (Fla. 1975) and its  progeny f o r  the p r o p o s i t i o n  

t h a t ,  'I i n order to s u s t a i n  a sentence of dea th  

j u r y  recommendation of l i f e ,  t h e  f a c t s  s u q g e s t i f i g  a sentence 

of death s h o u l d  be so c lea r  a n d  co nv i nci n g t h a t  virtually no 

reasonable  person could d i f f e r " .  

The  t r i a l  c o u r t  in i t s  Order Stating Reasons f o r  

Imposition of Death  Sentence made such a f i n d i n g ,  b u t  s u c h  

is b e l i e d  by t h e  recormendations of six j u r o r s  f o r  l i f e .  

If those s i x  j u r o r s  a r e  n o t  reasonable  people,  t h e  ve rd ic t  

of g u i l t  Ghould  be vaca t ed  because Appellant i s  entitled t o  

be t r i e d  by reasonable men, 

In o v e r r i d i n g  the j u r y  recom:enclation, t h e  t r i a l  judcje 

l ikewise v i o l a t e d  t h e  c o n s i s t e n t  i n t e r p r e t a t i o n  of 5 e d d g ~  

by t h i s  Court expressed i n  W ~ L - V -  S t a t e ,  527 :1;0.2cI 1 8 2  

( F l a .  1388) , -=y- S t a b ,  5 0 7  So. 2d 1373 ( F l a .  13E:7), 
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a n d  Amazon =v- St&, 4 8 7  Foe 2 n d  8 (Fla, 19EG) T h e  

s t anda rd  e n u n c i a t e d  i n  those cases is: 

When there a r e  v a l i d  m i t i g a t i n g  factors 
d i s c e r n i b l e  from t h e  record upon which 
t h e  j u r y  c o u l d  h a v e  based  its recamniendation 
a n  o v e r r i d e  may n o t  be warranted. 

The t r i a l  judge a p p a r e n t l y  found  m i t i g a t i o n  in deter-  

i i l in ing t h a t  "defenc!ant has m a i n t a i n e d  close family ties t h r o u g h  

o u t  his life a n d  ha s  been s u p p o r t i v e  of h i s  m o t h e r " .  (R- 2613)  

T h a t  f i n d i n g  a lone  FIOIA.~  be s u f f i c i e n t  f o r  the j u r y  t o  base 

i t s  recommendation upon and ab roga t e  a j u r y  override under the 

r a t i o n a l e  of J ~ i - n n c l o o g - - v -  S t a t P ,  432  So. 2 d  4 4  ( F l s .  1983) 

Furthermore, t h e  j u r y  coulci well have four id  that t h e  

Appellant's impoverished c h i l d h o o d  i n  L i b e r t y  City was a 

m i t i c j a t i n g  factor, z l t h o u g h  discounted by t h e  Court, Such 

non-statutory m i t i g a t i n g  f a c t o r s  were  considered t o  be 

s u f f i c i e n t  in Wm.-- St-, 526  So. 2d 3 0 3  (!?la. 1988) 

T h e  U n i t e d  States Supreme Court i n  d i f = c h c a d i _ z y 9 ~ ,  

107 S. Ct. lH21, 95L.  Ed. 2d 1 (1387) d e t e r m i n e d  t h a t :  

[ l i t i g a t i n g  evidence i s  no t  l i m i t e d  t o  t h e  
facts s u r r o u n t f i n g  t h e  crime but czn he any- 
t h i n g  in the l i f e  of a d e f e n d a n t  which n i g h t  
r ~ i l i t a t e  aSaj.nEt t h e  a p p r o p r i a t e n e s s  of t h e  
d e a t h  p e n a l t y  f o r  that d e f e n d a n t .  

Appellant argued that the v i c t i n i s  were p a r t i c i p a n t s  
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in his conduct (R-2076) and since t h e  au tops ie s  e s t a b l i s h e d  

the presence of cocaine i n  na sa l  swabs t a k e n  from the v ic t ims ,  

the j u r y  may well have so conc luded .  

Appellant argued and  the e v i d e n c e  established t h a t  h e  

d i d  n o t  shoo t  anyone nor c o n n i t  any a c t s  causing t h e  death of 

any of t h e  victims. T h i s  c o u r t  i n  a and S t a t e  zy= 

gen tecos t ,  545 So. 2d 841, (Fla. 1989) has recogn ized  t h a t  

to be a v a l i d  bas i s  f o r  a j u r y ' s  recommendation f o r  l i f e  

imprisonment.  

The e v i d e n c e  a t  trial e s t a b l i s h e d  t h a t  Timothy Robinson  

was the " t r iggerman"  a n 6  the t r i a l  c o u r t  f o u n d  that he was 

c l ea r l y  t h e  r i ng l eade r .  (R-2586) The  evidence  established a 

v a l i d  statutory m i t i q a t i n g  circumstance t h a t  t h e  o f f ense  was 

committed by another person and Appellant's participation was 

r e l a t i v e l y  minor. It also e s t a b l i s h e s  t h e  Wi t iGa t inq  circum- 

stance t h a t  A p p e l l a n t  was u n d e r  t h e  s u b s t a n t i a l  domination of 

another. 

The j u r y  nay a l s o  have c o n s i d e r e d  that Appell.ant 

spared the l i f e  of survivor Amanda hierrell when h e  was t o l d  

by Robinson t o  k i J . 1  her and because h e  d i d  not have t h e  killer 

instinct, h e  cut  her t h r o a t  i n  a manner inconsistent w i t h  the 

causa t ion  of dea th .  

Recause i t  was clearly e s t a b l i s h e d  that Appellant was not 
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t h e  " t r iggerman" ,  it is necessary to l o o k  to m L u n d  -v- 

F + a ,  458 U. S, 782, 1 0 2  S.Ct .  3 3 6 8 ,  7313. Ed 2d 1140 

(1982) and a q o n  -v- &ijoona, 481 U.  9. 137, 107 S. Ct. 

1676, 95L. Ed. 2 d  127 (1987) t o  determine whe the r  d e a t h  i s  a 

d i s p r o p o r t i o n a t e  punishment fo r  this felony murder, A 

determination m u s t  be made as t o  whether Appellant was a major 

p a r t i c i p a n t  i n  felonies committed with a reck less  ind i f fe rence  

t o  human l i f e  w h i c h  cu l r , i na t eS :  w i t h  t h e  v i c t i m s '  deaths. 

A l t h o u g h  there  was e v i d e n c e  t h a t  Appellant: p a r t i c i p a t e d  

i n  sexual batteries of v i c t i m  naker a n d  s u r v i v o r  t~Serrel1, 

those  acts were separa ted  i n  time front the murders committed 

by Robinson. U n l i k e  t h e  s i t u a t i o n  i n  S t a t e  - v=aWbDisx I 

520  So. 2d 260 (Fla. 1588), where t h e  v i c t i m  tias k i l l e d  when  

h i t  by a co-2cfendant  w i t h  a board  w h i l e  D u B o i s e  raped her ,  

t h e  sexual b a t t e r i e s  h e r e i n  had terminated substantially 

p r i o r  t o  R o b i n s o n ' s  i n f l i c t i o n  of B c a t h  upon t h e  v i c t i m s .  

O t h e r  t h a n  the s e x u a l  b a t t e r i e s ,  t h e r e  i s  no evidence 

that Appel lan t  p a r t i c i p a t e d  i n  o t h e r  f e l o n i e s  w h i c h  

culminated i n  any victim's death .  The  e v i d e n c e  was t h a t  he 

was primari ly  concerned with hmancla Flerrell who s u r v i v e d  

and did not establish t h a t  h e  p a r t i c i p a t e d  i n  b i n d i n g  or 

cutting any of t h e  other  v i c t i m s ,  

While t h i s  case can be d i s t i n g u i s h e d  from -3s in 



a p p l y i n g  the  - T i m  test, it is. vezy s imi lar  i n  t h e  

rationale t h a t  became the u l t i m a t e  decision i n  t h a t  case. 

I n  t h e  i n s t a n t  case, 2s in Q u R o h  I t h e r e  was a j u r y  

recommendation f a r  life which was overridden by the t r i a l  

j u d g e .  

In .LUPQAE , t h i s  C o u r t  f o u n d  t h a t  the j u r y  could have 

been i n f l u e n c e d  by the i n f l u c n c e  of one of UuBoise's 

companion upon h i s  conduct .  Coleman w a s  o b v i o u s l y  inf l uenccd  

by Robinson arid could not have s topped h i m  from s h o o t i n g  t h e  

v i c t i m s .  

In D u B Q ~ ,  t h e  j u r y  heard t e s t i m o n y  about  h i s  depr ived  

family background s i m i l a r  t o  t h a t  given by Appellant's 

no the r  about h i s  c h i l d h o o d  i n  L i b e r t y  City. 

In sumrnaxy, i t  i s  p a t e n t l y  obvious that t h e  t r i a l  c o u r t  

erred i n  o v e r r i d i n g  t h e  jury recommendation. T h e r e  were many 

m i t i g a t i n g  factors upon w h i c h  the j u r y  cou ld  have  made that 

recommendation.  Appellant was n o t  the " t r i g g e r m a n "  and the 

death p e n a l t y  i s  a d i s p r o p o r t i o n a t e  s e n t e n c e  f o r  his 

pa r t i c i pa t i on  i n  t h i s  f e l o n y  murder.  
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The t r i a l  c o u r t  e r r e d  i n  denying A p p e l l a n t ' s  Notion t o  

Sever?  i n  failing t o  p ropc r ly  a n s w e r  a jury question; in a l l o w i n g  

the State to peremptor i ly  c h a l l e n g e  b lack  j u r o r s ;  a n d  i n  d e n y i n y  

Appellant's Motion t o  Suppress I n  Court I d e n t i f i c a t i o n .  Because 

of those errors, A p p e l l a n t  is entitled t o  a new t r i a l  in t h e  

g u i l t  phase, 

The t r i a l  c o u r t  f u r t h e r  erred i n  o v e r r i d i n g  the j u r y ' s  

recommendat ion of life and imposing the death pena l ty .  To 

cure that errorl this C o u r t  s h o u l d  reverse  t h e  imposition of 

d e a t h  and remand w i t h  i n s t r u c t i o n s  t o  resentence Appellant to a 

l i f e  sentence. 

," 

/ $ -- 
Ted A. StoRes 
A t t o r n e y  f o r  Appellant 
P. 0. Box 84 
N i l t o n ,  F l o r i d a  3 2 5 7 2  
(304) 623-3260 
F l a .  Far No. 132682 
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