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STATEMENT OF THE CASE 

On J a n u a r y  7 ,  1986 ,  t h e  P o l k  County  s t a t e  a t t o r n e y  c h a r g e d  

t h e  a p p e l l a n t ,  ROBERT LEWIS MILLER, w i t h  t h r e e  c o u n t s  of s econd  

d e g r e e  murde r ,  t h r e e  c o u n t s  of v e h i c u l a r  h o m i c i d e ,  one  c o u n t  of 

c u l p a b l e  n e g l i g e n c e ,  and one  c o u n t  o f  f l e e i n g  t o  e l u d e .  (R21-27) 

On J a n u a r y  1 2 ,  1987 ,  a j u r y  r e d u c e d  t h e  murder  c h a r g e s  t o  man- 

s l a u g h t e r  b u t  o t h e r w i s e  found  Miller g u i l t y  as c h a r g e d .  (R1038-45) 

Miller had been  on p r o b a t i o n  f o r  two b u r g l a r i e s  and a g r a n d  t h e f t .  

( R 1 3 )  The c o u r t  r evoked  h i s  p r o b a t i o n  and ,  on May 4 ,  1987 ,  s e n-  

t e n c e d  him t o  a t o t a l  of s i x t y- t w o  y e a r s  i n  p r i s o n .  (R1217-19) 

T h i s  combined s e n t e n c e  was a d e p a r t u r e  from t h e  g u i d e l i n e s  recom- 

menda t ion  of s e v e n t e e n  t o  twenty- two y e a r s  i n  p r i s o n .  (R1244) 

I n  a n  o p i n i o n  d a t e d  September  29,  1989 ,  t h e  d i s t r i c t  c o u r t  

found  t h a t  Miller had been  i m p r o p e r l y  c o n v i c t e d  of b o t h  v e h i c u l a r  

homic ide  and m a n s l a u g h t e r  f o r  t h e  same d e a t h s .  U l e r  v.  S t a t e  I 

549 So.2d 1106  ( F l a .  2d DCA 1 9 8 9 ) .  The c o u r t  found  t h a t  t h e  

s c o r e s h e e t  was i n c o r r e c t l y  c a l c u l a t e d  and t h a t  t h e  judgment  i n c o r -  

r e c t l y  showed c o n v i c t i o n s  f o r  s econd  d e g r e e  murder  r a t h e r  t h a n  

m a n s l a u g h t e r .  The c o u r t  app roved  one  of t h e  r e a s o n s  f o r  d e p a r t u r e  

f rom t h e  g u i d e l i n e s  b u t  r e j e c t e d  t h e  rest .  The c o u r t  d i d  n o t  

a g r e e  w i t h  Miller 's  o t h e r  a r g u m e n t s  on t h e  merits. 

On October 20,  1989 ,  Miller mai led  a n o t i c e  t o  i n v o k e  discre- 

t i o n a r y  j u r i s d i c t i o n .  On December 5 ,  1989 ,  t h i s  c o u r t  s t a y e d  

f u r t h e r  p r o c e e d i n g s  i n  t h e  t r i a l  c o u r t  p e n d i n g  d i s p o s i t i o n  of 

Miller 's  p e t i t i o n  f o r  r ev i ew .  T h i s  c o u r t  a c c e p t e d  j u r i s d i c t i o n  on 

March 1 4 ,  1990.  
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STATEMENT OF T HE FACTS 

I n  October, 1 9 8 5 ,  t h e  p e t i t i o n e r ,  ROBERT LEWIS MILLER, 1 9 ,  

l i v e d  w i t h  h i s  a u n t ,  C l y d i e  P o w e l l ,  and h e r  f i a n c e ,  Wes ley  Thomas, 

i n  L a k e l a n d .  (R154, 1 6 0 ,  167-68)  Powell  l e t  Miller u s e  h e r  b l u e  

1 9 7 1  Mave r i ck ,  wh ich  had a l i c e n s e  t a g  on t h e  back  bumper. (R155- 

57 ,  1 7 2 )  She  d i d  n o t  keep car  b a t t e r i e s  i n  t h e  car .  (R163, 1 7 8 )  

E r n e s t  C a r n e g i e  owned a H a i n e s  C i t y  l a u n d r o m a t .  (R180-81) On 

O c t o b e r  21,  a round  8 a .m. ,  a man a s k e d  C a r n e g i e  a t  t h e  l a u n d r o m a t  

i f  h e  wanted  t o  buy car b a t t e r i e s .  (R181-82) C a r n e g i e  s a i d  h e  d i d  

n o t .  (R182) The man walked  t o  h i s  car -- which  C a r n e g i e  t e s t i f i e d  

was a small g r a y  C h e v r o l e t  -- and d r o v e  away. ( R 1 8 3 )  

A t  8:20 a .m. ,  a c c o r d i n g  t o  C a p t a i n  Wayne Cook, C a r n e g i e  

c a l l e d  t h e  p o l i c e  t o  repor t  t h a t  a b l a c k  male d r i v i n g  a b l u e  Mav- 

erick was s e l l i n g  b a t t e r i e s .  (R185, 1 8 9 ,  209)  C a r n e g i e  i n i t i a l l y  

wanted  t o  r ema in  anonymous b u t  l a t e r  g a v e  h i s  name. (R190) Cook  

b r o a d c a s t  t h e  report  o v e r  t h e  po l i ce  r a d i o .  (R191, 210)  S e l l i n g  

ba t te r ies  w i t h o u t  a l i c e n s e  v i o l a t e d  a H a i n e s  C i t y  o r d i n a n c e .  

(R579-80) 

P a t r o l m a n  J e f f r e y  S a u r o  saw a car m a t c h i n g  t h e  b r o a d c a s t  

d e s c r i p t i o n  g o i n g  s o u t h  on A l t e r n a t e  27 ,  a two l a n e  r o a d .  (R204, 

441)  S a u r o  n o t i c e d  t h a t  t h e  Mave r i ck  d i d  n o t  have  a l i c e n s e  t a g  

a n d ,  a t  8:29 a.m., t o l d  h i s  d i s p a t c h e r  t h a t  h e  would s t o p  t h e  

Maver ick .  (R211, 441)  

I n e z  Locke was d r i v i n g  a s c h o o l  b u s  sou thbound  on A l t e r n a t e  

27 when a Maver ick  p a s s e d  h e r  on a d o u b l e  y e l l o w  l i n e .  (R763, 766 ,  

770)  The n e x t  i n s t a n t ,  a p o l i c e  car a l s o  passed h e r .  (R764) B o t h  
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cars  t u r n e d  r i g h t  on Highway 544 and  p a s s e d  A l t a  V i s t a  S c h o o l .  

(R764) N e i t h e r  car s lowed  f o r  t h e  s c h o o l  z o n e  and  i n s t e a d  p a s s e d  

t r a f f i c  on t h e  r i g h t .  (R764, 773 )  Locke  d i d  n o t  h e a r  a s i r e n  or  

see emergency  l i g h t s  on t h e  po l i c e  car .  (R766) O f f i c e r  S a u r o ,  

however ,  t e s t i f i e d  t h a t ,  as h e  p a s s e d  t h e  b u s ,  h e  t u r n e d  on h i s  

emergency f l a s h e r s  and s i r e n .  (R443) A t  8:30 a.m., h e  t o l d  h i s  

d i s p a t c h e r  t h a t  t h e  Mave r i ck  was f l e e i n g  from him on 544. (R211) 

Doug la s  G ibson ,  Doug E l a m ,  and F r e d e r i c k  Walker were s u r v e y-  

o r s  d r i v i n g  west on 544 pas t  t h e  s c h o o l .  (R263-64) They h e a r d  a 

s i r e n ,  b u t  G i b s o n ,  t h e  d r i v e r ,  d i d  n o t  see any  emergency  l i g h t s  

f l a s h i n g  and  t h o u g h t  a t  f i r s t  t h e  s i r e n  was p l a y i n g  o v e r  t h e  car 

r a d i o .  (R266, 275,  281,  300)  A b l u e  Maver ick  t r a v e l i n g  a b o u t  

f i f t y  miles per hou r  t h e n  p a s s e d  them on t h e  r i g h t  or l e f t  s i d e  of 

t h e  r o a d  i n  a t h i r t y - f i v e  m i l e  per hou r  s p e e d  zone .  (R264-65, 282- 

83, 300-01) The road was two l a n e s  wide  b u t  had paved  areas on 

t h e  r i g h t  s i d e  f o r  p a r k i n g .  (R264, 278)  A few s e c o n d s  l a t e r ,  a 

pol ice  car p a s s e d  them on t h e  l e f t  s i d e ,  w i t h o u t  i t s  emergency  

l i g h t s  on.  (R266, 283-84, 289,  301 )  O f f i c e r  S a u r o  t e s t i f i e d  t h a t  

h e  r ema ined  a b o u t  f i v e  o r  s i x  car l e n g t h s  b e h i n d  t h e  Maver ick  and 

t h a t  b o t h  were t r a v e l i n g  a b o u t  f i f t y - f i v e  t o  s i x t y - f i v e  m i l e s  per 

hou r .  (R447) 

A s  t h e  s u r v e y o r s  a p p r o a c h e d  U S  27,  t h e y  saw t h e  cars  h e a d i n g  

s o u t h  on 27. (R268) The po l i ce  car was o n l y  a few car l e n g t h s  

b e h i n d  t h e  Maver ick  b u t  s t i l l  d i d  n o t  h a v e  i t s  l i g h t s  on.  (R269, 

277,  287,  292,  302)  The s u r v e y o r s '  estimates o f  t h e  cars '  s p e e d  

v a r i e d  f rom f o r t y  t o  s e v e n t y  m i l e s  per hou r .  (R269, 287)  
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S a u r o  t e s t i f i e d  t h a t  t h e  Mave r i ck  w e n t  t h r o u g h  a p a r k i n g  l o t  

on t h e  s o u t h e a s t  c o r n e r  of 544 and 27 and t h e n  w e n t  s o u t h  on  27 i n  

t h e  n o r t h b o u n d  l a n e s .  (R449) A t  t h a t  p o i n t ,  27 was a f o u r  l a n e  

d i v i d e d  highway w i t h  a g r a s s y  median.  (R450-51) Eve ry  two t e n t h s  

of a m i l e ,  t h e  median  had t u r n  l a n e s  whe re  cars c o u l d  t u r n  a r o u n d .  

(R451) S a u r o  f o l l o w e d  t h e  Mave r i ck  a b o u t  t e n  car  l e n g t h s  b e h i n d ,  

b e c a u s e  h e  wanted  t o  warn  oncoming t r a f f i c .  (R451-52) S a u r o ,  

however t o l d  h i s  d i s p a t c h e r  t h a t  h e  was r i g h t  on t h e  M a v e r i c k ' s  

t a i l  and t h a t  h e  was headed  n o r t h  on 27 r a t h e r  t h a n  s o u t h .  (R233, 

236,  251-528 460)  U n t i l  S a u r o  l a t e r  g a v e  t h e  r i g h t  d i r e c t i o n ,  h i s  

s u p e r v i s i n g  o f f i c e r s  were unaware  t h a t  h e  was c h a s i n g  t h e  Maver ick  

on t h e  wrong s i d e  of t h e  r o a d .  (R233, 251)  

The d i s t a n c e  from A l t e r n a t e  27 t o  U S  27 was 1.8 miles and 

from t h e  i n t e r s e c t i o n  of 544 and 27 t o  t h e  e v e n t u a l  c r a s h  s i t e  was 

2.3 miles. (R207) S a u r o  and t h e  Maver ick  s t a y e d  i n  t h e  p a s s i n g  

l a n e  on 27 ,  and S a u r o  e s t i m a t e d  a t  t r i a l  t h a t  f i f t y  cars swerved  

t o  t h e  s l ow  l a n e  t o  a v o i d  b e i n g  h i t .  (R453) A f t e r  t h e  a c c i d e n t ,  

however ,  S a u r o  t o l d  h i s  c h i e f ,  Kenne th  Thompson, o n l y  t h a t  " s e v e r-  

a l "  cars  moved t o  t h e  slow l a n e ;  Thompson d i d  n o t  t h i n k  t h a t  " sev-  

e ra l "  meant  f i f t y .  (R583-84) S a u r o  a l s o  t e s t i f i e d  t h a t  h e  w e n t  

f i f t y - f i v e  t o  s i x t y  m i l e s  per hou r  and t h a t  t h e  Mave r i ck  d i d  n o t  

e x c e e d  t h e  s p e e d  l i m i t .  (R482-83) H e  t o l d  Thompson and S e r g e a n t  

L y l e  J a g n i z a c k ,  however ,  t h a t  h i s  speed was f i f t y  t o  f i f t y - f i v e  

and w r o t e  i n  h i s  repor t  t h a t  i t  was o n l y  f o r t y - f i v e  t o  f i f t y .  

(R485, 529-30, 581 )  
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Bobby Casteel,  C h a r l e s  Reyno lds ,  and W i l l i a m  F e l l e r h o f  were 

s p l i c i n g  phone cable on t h e  west s i d e  o f  27. (R309-10, 324-25, 

335-36) They heard a s i r e n  and t h e n  saw a b l u e  Maver ick  h e a d i n g  

s o u t h  i n  t h e  no r thbound  l a n e ,  f o l l o w e d  t h i r t y  t o  one  hundred f i f t y  

y a r d s  l a t e r  by a po l i ce  car.  (R311-12, 326-27, 338)  The cars  were 

t r a v e l i n g  be tween  s i x t y  and e i g h t y  miles per hou r .  (R312, 327 ,  

338)  The p o l i c e  c a r ' s  l i g h t s  were o f f .  ( R 3 1 3 ,  329)  Tra f f i c  was 

l i g h t .  ( R 3 1 3 ,  337)  Two nor thbound  cars moved t o  t h e  slow l a n e ,  

and t h e  Maver ick  swerved  i n t o  t h e  median o n c e  or twice t o  a v o i d  

h i t t i n g  o t h e r s .  (R315, 340,  3 4 4 )  

James Aycock, Bob H u r s t ,  and R o b e r t  Ward were i n s t a l l i n g  

o p t i c  cable on t h e  eas t  s i d e  of 27. (R347-48, 373)  A b u l l d o z e r  

was r u n n i n g ,  and Aycock and H u r s t  d i d  n o t  h e a r  a s i r e n ,  b u t  Ward 

d i d .  (R348, 352,  360 ,  373)  A b l u e  Maver ick  went  pas t  them t h e  

wrong way southbound a t  a speed o f  be tween  f i f t y  and s e v e n t y  miles 

per hour .  (R350-51, 360-61) Aycock and Ward t h o u g h t  t h a t  a p o l i c e  

car was s e v e n t y- f i v e  f e e t  b e h i n d  t h e  Mave r i ck ,  b u t  H u r s t  t h o u g h t  

t h a t  i t  was o n l y  s i x  i n c h e s  b e h i n d .  (R351, 364,  380)  H u r s t  waved 

t o  t h e  Mave r i ck ;  t h e  d r i v e r  waved back and s m i l e d .  (R363, 377-78) 

H u r s t  waved b e c a u s e  h e  t h o u g h t  t h e  po l i ce  of f icer  s h o u l d  n o t  h a v e  

p u r s u e d  s o  c l o s e l y  w i t h o u t  h a v i n g  l i g h t s  or a s i r e n  on.  (R367-68) 

H u r s t  saw t h e  Maver ick  slow down t o  a l low a Camaro t o  swerve  i n t o  

t h e  median.  (R362) 

A no r thbound  car t h e n  p u l l e d  o u t  t o  t h e  p a s s i n g  l a n e  t o  pass 

a t r u c k .  (R350-51, 361,  365)  N e i t h e r  t h e  Maver ick  

bound car had a c h a n c e  t o  a v o i d  h i t t i n g  e a c h  o t h e r .  

n o r  t h e  n o r t h -  

(R351-52, 355,  
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366)  A f t e r w a r d s ,  H u r s t  h e a r d  a woman c o m p l a i n i n g  t o  o f f i c e r  S a u r o  

t h a t  t h e  a c c i d e n t  was S a u r o ' s  f a u l t .  (R370) 

Lola  P l e t c h  was d r i v i n g  no r thbound  on 27 i n  t h e  p a s s i n g  l a n e  

when s h e  saw t h e  b l u e  Maver ick  coming t o w a r d s  h e r .  (R396) She  

moved t o  t h e  s low l a n e  and t h e n  saw t h e  po l i ce  car c h a s i n g  t h e  

Mave r i ck ,  a b o u t  two car l e n g t h s  b e h i n d .  (R397-98) She  d i d  n o t  

h e a r  a s i r e n  or see any  emergency l i g h t s .  (R403-04) The two cars 

p a s s e d  h e r  a t  a s p e e d  o f  f o r t y - f i v e  t o  f i f t y  m i l e s  per hour .  

(R399) She  saw t h e  c o l l i s i o n  and w e n t  back t o  t h e  s c e n e ,  b e c a u s e  

s h e  t h o u g h t  t h e  po l i c e  s h o u l d  n o t  b e  c h a s i n g  someone on t h e  wrong 

s i d e  of t h e  r o a d  i n  t h e  face o f  oncoming t r a f f i c .  (R403, 410)  

Don Land was d r i v i n g  h i s  Camaro on 27 i n  t h e  p a s s i n g  l a n e  

when h e  saw a b l u e  car  coming t o w a r d s  him and f l i c k i n g  i t s  l i g h t s  

i n  wa rn ing .  ( R 4 1 3 ,  425)  A s  Land spun  i n  t o  t h e  median t o  a v o i d  

b e i n g  h i t ,  h e  saw t h e  b l u e  car h i t  t h e  car b e h i n d  him. (R415-17) 

Land d i d  n o t  see a p o l i c e  car u n t i l  a f t e r  t h e  c o l l i s i o n  and n e v e r  

h e a r d  a s i r e n .  (R418, 420)  Land was more unhappy w i t h  t h e  pol ice-  

man t h a n  w i t h  t h e  d r i v e r  o f  t h e  b l u e  car ,  b e c a u s e  Land t h o u g h t  t h e  

p o l i c e m a n  s h o u l d  n o t  h a v e  b e e n  p u r s u i n g  on t h e  wrong s i d e  of t h e  

r o a d .  (R426) 

Wesley Bracken  was d r i v i n g  a box t r u c k  on 27 i n  t h e  slow l a n e  

when h e  h e a r d  a n  e x p l o s i o n  n e x t  t o  him. ( R 3 3 8 )  H e  had n o t  n o t i c e d  

any  v e h i c l e s  h e a d i n g  s o u t h  t o w a r d s  him b e f o r e  t h e  e x p l o s i o n  and 

had n o t  h e a r d  a s i r e n .  (R388-89, 391)  H e  s t o p p e d  t h e  t r u c k  and 

saw t h a t  a n  a c c i d e n t  had o c c u r r e d .  (R389) 
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W i l l i a m  A l l e n  was r i d i n g  on 27 i n  a F o r d  LTD w i t h  Bob N i v e n s ,  

Ray Auer ,  and Jack G u t h r i e .  (R549-50) A l l e n  h e a r d  someone y e l l  t o  

w a t c h  o u t .  (R550) A s  A l l e n  l o o k e d  up ,  a car h i t  t h e i r  car. (R550- 

51 )  A l l e n  s u f f e r e d  s e v e r a l  i n j u r i e s ,  i n c l u d i n g  a b r o k e n  h i p  bone  

and f o u r  f r a c t u r e d  r i b s .  (R551-52) The d e f e n s e  s t i p u l a t e d  t h a t  

N ivens ,  Auer ,  and G u t h r i e  d i e d  from t h i s  a c c i d e n t .  (R572) 

A t  8:33 a .m. ,  S a u r o  t o l d  h i s  d i s p a t c h e r  a b o u t  t h e  a c c i d e n t .  

(R212) C a p t a i n  Cook a r r i v e d  and found  s e v e n  car ba t t e r i e s  i n  t h e  

Maver ick  b u t  found  n o  e v i d e n c e  l a t e r  t h a t  t h e y  were s t o l e n .  (R199, 

222)  P o l i c e  i n v e s t i g a t o r s  d e t e r m i n e d  t h a t  t h e  M a v e r i c k ' s  l e f t  

f r o n t  had h i t  t h e  LTD on t h e  l e f t  s i d e  j u s t  before t h e  d r i v e r ' s  

d o o r .  (R432, 517,  546-47) Ti re  m a r k s  showed t h a t  t h e  LTD had 

moved t o  t h e  slow l a n e  b u t  t h e  Maver ick  had n o t .  (R518, 546)  

The p e t i t i o n e r ,  R o b e r t  Miller, d r o v e  t h e  Maver ick .  ( R 3 3 1 )  

R o b e r t  Gilmore, a p a r a m e d i c ,  t e s t i f i e d  t h a t  Miller became uncon- 

s c i o u s  and had a f r a c t u r e d  l e f t  a n k l e  and m u l t i p l e  face lacera-  

t i o n s .  (R258) D o c t o r  Thomas Bracket t  t r e a t e d  Mi l le r ' s  head  i n j u r y  

f o r  t e n  d a y s  i n  t h e  h o s p i t a l .  (R616) Miller s u f f e r e d  a c o n c u s s i o n  

and c o u l d  n o t  remember t h e  a c c i d e n t .  (R616-18) Bracket t  t e s t i f i e d  

t h a t  pe rmanen t  l o s s  of memory was a common r e s u l t  o f  head  i n j u -  

ries.  (R617-19) 

C o o k ,  L i e u t e n a n t  C a t e r i n o ,  and C h i e f  Thompson a g r e e d  t h a t  

o f f icer  had d o n e  n o t h i n g  wrong. (R231, 252,  587)  The o f f i c e r s  

knew t h a t  t h e i r  po l i ce  d e p a r t m e n t  was f a c i n g  s e v e r a l  c i v i l  law- 

s u i t s  a l l e g i n g  t h a t  S a u r o  had a c t e d  w i t h  a wanton and w i l l f u l  

d i s r e g a r d  f o r  t h e  l i v e s  of o t h e r s .  (R230, 473,  591)  
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James V a r d a l i s ,  a n  e x p e r t  i n  p o l i c e  i n s t r u c t i o n  and proce- 

d u r e ,  a g r e e d  t h a t  S a u r o  a c t e d  p r o p e r l y  by a t t e m p t i n g  t o  s t o p  t h e  

Mave r i ck ,  b e c a u s e  it  d i d  n o t  have  a t a g ,  and i t s  d r i v e r  may have  

t r i e d  t o  s e l l  car b a t t e r i e s .  (R785-86) P a s s i n g  t h e  s c h o o l  b u s  on 

a y e l l o w  l i n e ,  p a s s i n g  o t h e r  t r a f f i c  on t h e  r i g h t  s i d e  of t h e  

r o a d ,  and n o t  s t o p p i n g  f o r  t h e  po l i ce  s i r e n  compounded t h e  p rob-  

l e m .  (R786-87) When t h e  Maver ick  wen t  s o u t h  i n  t h e  no r thbound  

l a n e s  on U S  27,  S a u r o ' s  f i r s t  c o n c e r n  became t h e  s a f e t y  o f  t h e  

o t h e r  d r i v e r s  on 27. (R789) Acco rd ing  t o  V a r d a l i s ,  S a u r o  a c t e d  

p r o p e r l y  by t u r n i n g  on h i s  emergency equ ipmen t  t o  warn oncoming 

t r a f f i c  and by s t a y i n g  b e h i n d  t h e  Maver ick .  (R789-91, 794)  

V a r d a l i s  d i d  n o t  t h i n k  t h a t  S a u r o  s h o u l d  have  t r i e d  t o  ram t h e  

Maver ick  o f f  t h e  road or moved t o  t h e  sou thbound  l a n e  and attempt- 

ed  e i t h e r  t o  keep t h e  Maver ick  i n  s i g h t  or  t o  move ahead  o f  t h e  

Maver ick .  (R792-95) 

D r .  E r i k  Beckman, however ,  a n  e x p e r t  i n  po l i ce  p u r s u i t s ,  tes- 

t i f i e d  t h a t  i f ,  a s  i n  t h i s  case, t h e  p o l i c e  o n l y  s u s p e c t  c r i m i n a l  

a c t i v i t y  or i f  t h e  o f f e n s e s  are  minor  t r a f f i c  v i o l a t i o n s ,  t h e  

p o l i c e  s h o u l d  end t h e  p u r s u i t  a t  t h e  f i r s t  s i g n  of h a z a r d  t o  t h e  

p u b l i c ,  b e c a u s e  t h e  r i s k s  o f  t h e  p u r s u i t  ou twe igh  t h e  b e n e f i t s .  

(R678-79) I n  t h e  i n s t a n t  case, S a u r o  s h o u l d  h a v e  ended t h e  p u r-  

s u i t  when h e  saw t h e  l i k e l i h o o d  of d a n g e r  t o  o t h e r s .  (R679, 682)  

Beckman c r i t i c i z e d  t h e  H a i n e s  C i t y  po l i ce  f o r  n o t  s u p e r v i s i n g  

S a u r o  d u r i n g  t h e  c h a s e  and f o r  h a v i n g  n o  w r i t t e n  p o l i c i e s  on p u r-  

s u i t s .  (R680-83) S a u r o  v i o l a t e d  p r o f e s s i o n a l  s t a n d a r d s  by n o t  

h a v i n g  h i s  emergency l i g h t s  on;  t h e  s i r e n  was i n s u f f i c i e n t  b e c a u s e  
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people o f t e n  w i l l  n o t  h e a r  a s i r e n  or  know where  it is coming 

from. (R687-88) Beckman t h o u g h t  t h a t  S a u r o  s h o u l d  a t  l e a s t  have  

moved t o  t h e  r i g h t  s i d e  of U S  27. (R690) Accord ing  t o  n a t i o n a l l y  

r e c o g n i z e d  s t a n d a r d s ,  h e  c o u l d  t h e n  p o s s i b l y  have  gone  back t o  t h e  

wrong s i d e  of 27 i n  f r o n t  of t h e  Maver ick  and p u t  on h i s  b r a k e s  t o  

slow down t h e  v i o l a t o r .  (R690-91, 726-27, 730) Beckman s a i d  t h a t  

a n y t h i n g  would have  been  bet ter  t h a n  w h a t  S a u r o  a c t u a l l y  d i d .  

( R73 3 -3 4 ) 
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F: ARGUMENT 

I. The t r i a l  j u d g e  f a i l ed  t o  g i v e  any  i n s t r u c t i o n  on j u s t i f i -  

a b l e  and e x c u s a b l e  homic ide  a t  t h e  time h e  r e a d  t h e  m a n s l a u g h t e r  

i n s t r u c t i o n  t o  t h e  j u r y .  The j u d g e  a l s o  f a i l e d  t o  r e a d  t h e  l o n g  

form i n s t r u c t i o n  on e x c u s a b l e  homic ide .  These  errors  were funda-  

m e n t a l  b e c a u s e  t h e  e v i d e n c e  s u p p o r t e d  t h e  l o n g  form i n s t r u c t i o n  

and b e c a u s e  t h e  m a n s l a u g h t e r  c h a r g e  w i t h o u t  t h e  i n s t r u c t i o n s  on 

j u s t i f i a b l e  and e x c u s a b l e  homic ide  was i n c o m p l e t e .  

11. The t r i a l  c o u r t  r e f u s e d  t o  i n s t r u c t  t h e  j u r y  on Mil ler ' s  

t h e o r y  t h a t  o f f i c e r  S a u r o ' s  a c t i o n s  c o u l d  h a v e  been  t h e  p r o x i m a t e  

c a u s e  of t h e  a c c i d e n t  i f  h e  was n o t  a c t i n g  w i t h  d u e  care. The 

c o u r t  i n s t e a d  m i s l e a d i n g l y  i n s t r u c t e d  t h e  j u r y  o n l y  t h a t  S a u r o  was 

n o t  r e s p o n s i b l e  f o r  Mi l le r ' s  acts i f  S a u r o  was a c t i n g  w i t h  d u e  

care and t h a t  t h e  n e g l i g e n c e  o f  t h e  o f f i c e r  was n o t  a d e f e n s e  t o  

c r i m i n a l  c h a r g e s  a g a i n s t  t h e  d e f e n d a n t .  

111. The d e p a r t u r e  from t h e  g u i d e l i n e s  of more t h a n  one  c e l l  

was improper b e c a u s e  t h e  t r i a l  c o u r t  was s e n t e n c i n g  Miller i n  p a r t  

f o r  h i s  v i o l a t i o n  of p r o b a t i o n .  I n  a d d i t i o n ,  a g r e a t  r i s k  t o  

o t h e r s  was i n h e r e n t  i n  t h e  crime o f  m a n s l a u g h t e r .  By a c q u i t t i n g  

Miller of s econd  d e g r e e  murde r ,  t h e  j u r y  i m p l i c i t l y  found  t h a t  

Miller d i d  n o t  create  a r i s k  s o  g r e a t  t h a t  it would w a r r a n t  i n-  

c r e a s i n g  t h e  p e n a l t y  a s s e s s e d  a g a i n s t  Miller. I f  t h e  p r o s e c u t i o n  

w i s h e d  t o  u s e  g r e a t  r i s k  t o  o t h e r s  as  p a r t  of t h e  s e n t e n c i n g  d e c i -  

s i o n ,  i t  s h o u l d  have  c h a r g e d  Miller w i t h  m u l t i p l e  ac t s  of c u l p a b l e  

n e g l i g e n c e .  
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I .  

A R G U M m  

ISSUE I 

THE TRIAL COURT IMPROPERLY FAILED 
TO G I V E  COMPLETE INSTRUCTIONS ON 
MANSLAUGHTER AND ON THE THEORY O F  
THE DEFENSE THAT THE CRIME WAS AN 
ACCIDENT. 

The t r i a l  j u d g e  i n  t h i s  case read t h e  s h o r t  v e r s i o n  of t h e  

s t a n d a r d  j u r y  i n s t r u c t i o n  on  j u s t i f i a b l e  and e x c u s a b l e  homic ide  

b u t  n o t  t h e  l o n g  v e r s i o n .  (R993-94) I n  a d d i t i o n ,  when d e f i n i n g  

t h e  crime of m a n s l a u g h t e r  f o r  which  t h e  d e f e n d a n t  was u l t i m a t e l y  

c o n v i c t e d ,  t h e  j u d g e  f a i l e d  t o  refer t o  t h e  d e f e n s e  of j u s t i f i a b l e  

and e x c u s a b l e  homic ide .  (R995) A l though  t h e  d e f e n d a n t  d i d  n o t  

o b j e c t  t o  t h e s e  i n s t r u c t i o n s ,  t h e y  c o n s t i t u t e d  r e v e r s i b l e  er ror  

f o r  two r e a s o n s  . 
F i r s t ,  t h e  1 9 8 5  amendment t o  t h e  s t a n d a r d  j u r y  i n s t r u c t i o n s  

and t h i s  c o u r t ' s  d e c i s i o n  i n  Rojas V. S t a t e  I 552 So.2d 914 (Fla.  

1989)  r e q u i r e d  t h a t  t h e  i n s t r u c t i o n  on m a n s l a u g h t e r  m a k e  some 

r e f e r e n c e  t o  j u s t i f i a b l e  and e x c u s a b l e  homic ide .  Absen t  a refer-  

e n c e  t o  t h e s e  d e f e n s e s ,  t h e  m a n s l a u g h t e r  i n s t r u c t i o n  was incom- 

plete.  M. R e f e r e n c e  t o  t h e s e  d e f e n s e s  was n e c e s s a r y  e v e n  i f  t h e  

e v i d e n c e  d i d  n o t  s u p p o r t  them. M. a t  916 n.3. F a i l u r e  t o  refer 

t o  t h e s e  d e f e n s e s  as p a r t  of t h e  m a n s l a u g h t e r  i n s t r u c t i o n  was fun-  

d a m e n t a l  e r r o r .  u. 
I n  its o p i n i o n  be low,  t h e  s econd  d i s t r i c t  d e c i d e d  t h a t  t h e  

error  was n o t  f u n d a m e n t a l  b e c a u s e  Miller was c o n v i c t e d  of man- 

s l a u g h t e r  r a t h e r  t h a n  s econd  d e g r e e  murder .  P e t i t i o n e r  h a s  n o  
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idea why a n  i n c o m p l e t e  i n s t r u c t i o n  on t h e  o f f e n s e  f o r  w h i c h  h e  was 

c o n v i c t e d  would b e  a less f u n d a m e n t a l  e r r o r  t h a n  a n  i n c o m p l e t e  

i n s t r u c t i o n  on a n  o f f e n s e  f o r  wh ich  h e  was n o t  c o n v i c t e d .  P e t i -  

t i o n e r  t h i n k s  j u s t  t h e  o p p o s i t e  is  t r u e .  

Second ,  as d i s c u s s e d  i n  I s s u e  11, some e v i d e n c e  s u p p o r t e d  

p e t i t i o n e r ' s  t h e o r y  t h a t  t h e  d e a t h s  were t h e  r e s u l t  of a n  a c c i d e n t  

n o t  h i s  f a u l t .  A c c o r d i n g l y ,  p e t i t i o n e r  was e n t i t l e d  t o  t h e  l o n g  

form i n s t r u c t i o n  on e x c u s a b l e  homic ide  i n  s u p p o r t  of h i s  t h e o r y  of 

h i s  d e f e n s e .  Ld. a t  916 n.3; A r m t r o n u  V. S t a t e ,  1 5  F.L.W. D653 

(Fla .  5 t h  DCA March 8 ,  1 9 9 0 ) .  T h i s  e r r o r  was f u n d a m e n t a l .  .&do 

Remand i s  n e c e s s a r y  f o r  a new t r i a l .  
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ISSUE I1 

THE COURT IMPROPERLY FAILED TO I N -  
STRUCT THE J U R Y  ON MILLER'S DEFENSE 
THAT THE ACCIDENT WAS I N  FACT AN 
ACCIDENT PROXIMATELY CAUSED BY THE 
PURSUING OFFICER. 

Miller p r e s e n t e d  s u b s t a n t i a l  e v i d e n c e  i n  s u p p o r t  of h i s  t h e o-  

r y  t h a t  t h e  a c c i d e n t  was i n  f a c t  a n  a c c i d e n t  n o t  h i s  f a u l t  and 

t h a t  t h e  a c t i o n s  o f  o f f i c e r  S a u r o  were t h e  p r o x i m a t e  c a u s e  of t h e  

a c c i d e n t .  C e r t a i n l y ,  t h i s  a c c i d e n t  would n o t  h a v e  happened i f  

S a u r o  had n o t  c h a s e d  Miller on US 27. One w i t n e s s  s a i d  t h a t  

S a u r o ' s  car was o n l y  s i x  i n c h e s  away f rom Miller 's car d u r i n g  t h e  

c h a s e .  (R364) T h r e e  e y e w i t n e s s e s ,  P l e t c h ,  Land,  and H u r s t ,  t e s t i-  

f i e d  t h a t  o f f icer  S a u r o  was t h e  p e r s o n  a t  f a u l t  i n  t h i s  i n c i d e n t .  

(R367-68, 403, 410, 426)  D r .  Beckman t e s t i f i e d  t h a t  S a u r o  s h o u l d  

h a v e  ended t h e  p u r s u i t  l o n g  before t h e  a c c i d e n t  o c c u r r e d  and t h a t  

a n y t h i n g  would have  been  b e t t e r  t h a n  w h a t  S a u r o  a c t u a l l y  d i d .  

(R679, 682,  733-34) The e y e w i t n e s s e s  unan imous ly  t e s t i f i e d  t h a t  

S a u r o  d i d  n o t  have  h i s  emergency f l a s h e r s  on ,  and most of them d i d  

n o t  h e a r  a s i r e n .  D r .  Beckman s t r o n g l y  c r i t i c i z e d  S a u r o ' s  f a i l u r e  

t o  a c t i v a t e  h i s  w a r n i n g  d e v i c e s .  (R687-88) 

The s t a t e ' s  e v i d e n c e  s u g g e s t e d  t h a t  Miller p a n i c k e d  when 

o f f ice r  S a u r o  c h a s e d  him. When Mil ler  came t o  Highway 27,  h e  

d r o v e  o n t o  wha t  appeared t o  b e  t h e  r i g h t  s i d e  of a two l a n e  road. 

Because  S a u r o  was p u r s u i n g  him s o  c l o s e l y ,  h e  may n e v e r  have  had 

t h e  time or c h a n c e  t o  r e a l i z e  t h a t  t h e  r o a d  was a c t u a l l y  f o u r  

l a n e s  wide .  The j u r y  c o u l d  have  c o n c l u d e d  t h a t  Mil ler ' s  mere 

i n a t t e n t i o n  or  mistake o f  judgment  a b o u t  w h e t h e r  U S  27 was two or  
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f o u r  l a n e s  wide  d i d  n o t  c o n s t i t u t e  c u l p a b l e  n e g l i g e n c e .  U r  V .  

State, 75 So.2d 312 (F la .  1 9 5 4 ) .  

F u r t h e r m o r e ,  Miller s t a y e d  i n  t h e  p a s s i n g  l a n e  and d i d  n o t  

weave i n  and o u t  of t r a f f i c .  H e  d i d  n o t  d r i v e  a t  a n  e x c e s s i v e  

s p e e d .  T r a f f i c  was l i g h t .  (R313, 337)  E y e w i t n e s s e s  s a i d  h e  t r i e d  

t o  a v o i d  oncoming t r a f f i c  by s w e r v i n g  t o  t h e  median ,  (R315, 340)  

s l o w i n g  down, (R362) and f l a s h i n g  h i s  car l i g h t s  i n  wa rn ing .  

( R 4 1 3 )  The a c c i d e n t  -- which  o c c u r r e d  when a car p u l l e d  o u t  from 

b e h i n d  a box t r u c k  t o  pass -- happened s o  q u i c k l y  t h a t  h e  had n o  

c h a n c e  t o  a v o i d  it. ( R 3 5 1 ,  366)  e, 1 8 8  

So.2d 876 (Fla.  2d DCA 1966)  ( d e f e n d a n t  d r i v i n g  t h e  wrong way on a 

na r row r o a d  was n o t  g u i l t y  of m a n s l a u g h t e r  b e c a u s e  h e  had n o  t i m e  

t o  a v o i d  t h e  a c c i d e n t ) .  These  c i r c u m s t a n c e s  p r o v i d e d  a bas i s  f o r  

a j u r y  d e c i s i o n  t h a t  t h e  a c c i d e n t  was i n  f a c t  a n  a c c i d e n t  and t h a t  

o f f i c e r  S a u r o ' s  d e c i s i o n  t o  p u r s u e  c l o s e l y  w i t h o u t  h i s  emergency 

w a r n i n g  d e v i c e s  on was t h e  p r o x i m a t e  c a u s e  of t h e  a c c i d e n t .  

As d i s c u s s e d  i n  I s s u e  I ,  however ,  t h e  t r i a l  c o u r t  f a i l e d  t o  

g i v e  t h e  l o n g  form i n s t r u c t i o n  on e x c u s a b l e  homic ide .  T h i s  i n-  

s t r u c t i o n  would have  g i v e n  t h e  j u r y  some of  t h e  law r e l e v a n t  t o  

Mil ler ' s  d e f e n s e  t h a t  t h e  c o l l i s i o n  was a n  a c c i d e n t  n o t  h i s  f a u l t .  

The c o u r t  l i k e w i s e  d e n i e d  Mi l le r ' s  r e q u e s t e d  j u r y  i n s t r u c -  

t i o n s  which  would have  f u r t h e r  e x p l a i n e d  t h e  law on t h i s  s u b j e c t .  

(R889-90) The c o u r t  r e f u s e d  t o  i n s t r u c t  t h e  j u r y  on Miller 's  

d e f e n s e  t h a t  h e  was i n n o c e n t  i f  h i s  ac t s  were n o t  t h e  p r o x i m a t e  

c a u s e  of t h e  a c c i d e n t  and i n s t e a d  were s u p e r s e d e d  by t h e  indepen-  

d e n t  i n t e r v e n i n g  ac t s  of a n o t h e r  p e r s o n .  (R889, 1102)  The c o u r t  
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a l s o  d e n i e d  a n  i n s t r u c t i o n  t h a t  d r i v e r s  o f  emergency v e h i c l e s  h a v e  

t h e  d u t y  t o  e x e r c i s e  d u e  care f o r  t h e  s a f e t y  o f  o t h e r s .  (R890, 

1101) B o t h  o f  t h e s e  r e q u e s t e d  i n s t r u c t i o n s  were a c c u r a t e  s ta te-  

m e n t s  o f  t h e  law. J.A.C. v.  S t w  , 374 So.2d 606 (Fla .  3d DCA 

1 9 7 9 ) ;  C i t v  of M iami Beach  v .  Horne , 1 9 8  So.2d 1 0  (F la .  1 9 6 7 ) .  

The c o u r t  i n s t e a d  a c c e p t e d  t h e  s t a t e ' s  m i s l e a d i n g  i n s t r u c -  

t i o n s  on t h i s  s u b j e c t .  Based  on w-, 269 So.2d 415 

(F la .  2d DCA 19721 ,  t h e  c o u r t  i n s t r u c t e d  t h e  j u r y  t h a t  t h e  a l l e g e d  

n e g l i g e n c e  of a n o t h e r  p e r s o n  was n o t  a d e f e n s e  t o  t h e  c r i m i n a l  

c h a r g e s  a g a i n s t  t h e  d e f e n d a n t .  (R1000, 1 1 0 4 )  T h i s  i n s t r u c t i o n  was 

m i s l e a d i n g  b e c a u s e ,  i f  t h e  o t h e r  p e r s o n ' s  n e g l i g e n c e  was t h e  p rox-  

imate c a u s e  o f  t h e  a c c i d e n t ,  t h e n  i t  would h a v e  b e e n  a d e f e n s e  t o  

t h e  c h a r g e s .  J.A.C.; Peel v.  S t a t e  , 291  So.2d 226 (F la .  1st DCA 

1 9 7 4 ) ;  , 336 So.2d 586 (F la .  1 9 7 6 ) .  

Based  on Reed V .  C i i v  of Win- P a r k  , 253 So.2d 475 (F la .  4 t h  

DCA 19711 ,  t h e  c o u r t  a l s o  i n s t r u c t e d  t h e  j u r y  t h a t  a n  o f f i c e r  

o p e r a t i n g  h i s  v e h i c l e  w i t h  d u e  care was n o t  r e s p o n s i b l e  f o r  t h e  

ac ts  of a p u r s u e d  o f f e n d e r ,  a l t h o u g h  t h e  p u r s u i t  may h a v e  c o n t r i b -  

u t e d  t o  t h e  reckless d r i v i n g  o f  t h e  p u r s u e d .  (R1000, 1105 )  T h i s  

i n s t r u c t i o n  was m i s l e a d i n g  b e c a u s e  i t  o n l y  t o l d  t h e  j u r y  w h a t  t o  

d o  i f  i t  found  t h a t  S a u r o  a c t e d  w i t h  d u e  care. The i s s u e s  i n  t h i s  

case, however ,  were (1) w h e t h e r  S a u r o  d i d  i n  f a c t  ac t  w i t h  d u e  

care when h e  f o l l o w e d  t o o  c l o s e l y  and d i d  n o t  p u t  on h i s  s i r e n  and 

( 2 )  w h e t h e r  t h i s  n e g l i g e n c e  was t h e  p r o x i m a t e  c a u s e  o f  t h e  acci- 

d e n t .  T h e s e  were t h e  same q u e s t i o n s  as  t h o s e  i n  R e e d ,  wh ich  h e l d  

t h a t  a n  o f f i c e r  p u r s u i n g  w i t h o u t  a s i r e n  m i g h t  n o t  b e  a c t i n g  w i t h  
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d u e  care and t h a t  t h i s  n e g l i g e n c e  c o u l d  b e  c a u s a l l y  r e l a t e d  t o  t h e  

a c c i d e n t .  

Acco rd ing  t o  Reed, t h e s e  q u e s t i o n s  were q u e s t i o n s  of f ac t  f o r  

t h e  j u r y  and n o t  q u e s t i o n s  of law f o r  t h e  j u d g e  t o  d e c i d e .  Y e t  i n  

t h e  p r e s e n t  case, by r e j e c t i n g  t h e  d e f e n s e  i n s t r u c t i o n s  and g i v i n g  

o n l y  t h e  p r o s e c u t o r ' s  i n s t r u c t i o n s r  t h e  t r i a l  c o u r t  e f f e c t i v e l y  

d e c i d e d  t h e s e  q u e s t i o n s  a s  a matter o f  law. The c o u r t  t o l d  t h e  

j u r y  what  t o  d o  i f  i t  accepted t h e  p r o s e c u t o r ' s  t h e o r y  t h a t  S a u r o  

a c t e d  w i t h  d u e  care,  b u t  t h e  c o u r t  m i s l e a d i n g l y  r e f u s e d  t o  t e l l  

t h e  j u r y  wha t  t o  d o  i f  it a c c e p t e d  t h e  d e f e n s e  t h e o r y  t h a t  S a u r o  

a c t e d  w i t h o u t  d u e  care and t h a t  h i s  n e g l i g e n c e  p r o x i m a t e l y  c a u s e d  

t h e  a c c i d e n t .  Miller t h e r e f o r e  had n o  o p p o r t u n i t y  t o  m a k e  h i s  

d e f e n s e ,  and t h e  j u r y  c o n v i c t e d  him on t h e  p r o s e c u t o r ' s  t h e o r y r  

t h e  o n l y  t h e o r y  i t  was a l l o w e d  t o  u s e .  

A l l  d e f e n d a n t s  h a v e  t h e  b a s i c  d u e  process r i g h t  t o  h a v e  t h e  

j u r y  i n s t r u c t e d  on t h e  t h e o r y  of t h e i r  d e f e n s e  i f  any  e v i d e n c e  i n  

t h e  record s u p p o r t s  i t ,  n o  matter how w e a k  and i m p r o b a b l e  t h e  

d e f e n s e  m i g h t  be .  Solomon V. Sta t e ,  436 So.2d 1 0 4 1  (F la .  1st DCA 

1 9 8 3 ) ;  Pa lmes  V .  S t a t e  , 397 So.2d 648 (Fla.  1981)  I n  t h e  p r e s e n t  

case, t h e  c o u r t  r e f u s e d  t o  i n s t r u c t  t h e  j u r y  on Miller 's  d e f e n s e  

t h a t  S a u r o  d i d  n o t  a c t  w i t h  d u e  care and t h a t  S a u r o ' s  ac t s  were 

t h e  p r o x i m a t e  c a u s e  of t h e  a c c i d e n t .  The e y e w i t n e s s  t e s t i m o n y  

t h a t  t h e  a c c i d e n t  was S a u r o ' s  f a u l t ,  t h e  e y e w i t n e s s  t e s t i m o n y  t h a t  

h e  f o l l o w e d  t o o  c l o s e l y  and d i d  n o t  h a v e  h i s  emergency f l a s h e r s  

o n r  t h e  e y e w i t n e s s  t e s t i m o n y  t h a t  Miller made numerous e f f o r t s  t o  

a v o i d  a n  a c c i d e n t  and was n o t  d r i v i n g  too  f a s t ,  and t h e  e x p e r t  
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t e s t imony  t h a t  a n y t h i n g  would have been b e t t e r  t h a n  what Sauro  d i d  

was s u b s t a n t i a l  e v i d e n c e  t o  s u p p o r t  t h i s  t h e o r y  o f  d e f e n s e .  A c-  

c o r d i n g l y ,  r e v e r s i b l e  e r r o r  o c c u r r e d ,  and remand is n e c e s s a r y  f o r  

a new t r i a l .  
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ISSUE I11 

THE GUIDELINES DEPARTURE REASON OF 

BECAUSE (1) MILLER'S PROBATION WAS 
REVOKED, ( 2 )  EXTREME DANGER TO OTH- 
ERS WAS INHERENT I N  THE CRIME OF 

CHARGED WITH CULPABLE NEGLIGENCE 
FOR CAUSING DANGER TO OTHERS, AND 
( 4 )  HE WAS ACQUITTED OF SECOND DE- 

GREE MURDER. 

GREAT DANGER TO OTHERS WAS INVALID, 

MANSLAUGHTER, ( 3 )  HE WAS NOT 

The d i s t r i c t  c o u r t  u p h e l d  as a reason f o r  d e p a r t u r e  t h a t  t h e  

d e f e n d a n t  " knowingly  c r e a t e d  g r e a t  r i s k s  of i n j u r y  o r  d e a t h  t o  a 

l a r g e  number of persons." (R1245) T h i s  reason fo r  d e p a r t u r e  was 

i n v a l i d  on several g r o u n d s .  

F i r s t ,  t h e  t r i a l  c o u r t  s e n t e n c e d  Miller n o t  o n l y  f o r  new 

s u b s t a n t i v e  o f f e n s e s  b u t  a l so  f o r  o f f e n s e s  f o r  wh ich  t h e  c o u r t  had 

r evoked  h i s  p r o b a t i o n .  (R1217-19) C o n s e q u e n t l y ,  t h e  c o u r t  c o u l d  

n o t  d e p a r t  from t h e  g u i d e l i n e s  more t h a n  one ce l l .  R e e  V .  S t a t e ,  

1 4  F.L.W. 565,  565 ( F l a .  Nov. 1 6 ,  1989)  ("even i f  t h e  d e f e n d a n t  

h a s  been  c o n v i c t e d  of t h e  o f f e n s e ,  d e p a r t u r e  is ... impermissible 

because i t  c o n s t i t u t e s  d o u b l e- d i p p i n g . .  . . t h e  t r i a l  c o u r t  e r r e d  

i n  impos ing  any d e p a r t u r e  sentence g r e a t e r  t h a n  t h e  one- cel l  up- 

ward increase").  

Second ,  a s  t h e  f i r s t  d i s t r i c t  found  i n  M a v o v . ~ t a t e r  518 

So.2d 458, 460 ( F l a .  1st DCA 1 9 8 8 ) ,  f l a g r a n t  d i s r e g a r d  f o r  t h e  

s a f e t y  of o t h e r s  was i n h e r e n t  i n  t h e  crime of m a n s l a u g h t e r  f o r  

which  Miller was c o n v i c t e d  and t h e r e f o r e  was n o t  a v a l i d  r eason  t o  

d e p a r t .  Mavo was based  on t h e  d e f i n i t i o n  of c u l p a b l e  n e g l i g e n c e ,  
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a s t a t u t o r y  component  of m a n s l a u g h t e r .  Acco rd ing  t o  t h e  s t a n d a r d  

i n s t r u c t i o n  of c u l p a b l e  n e g l i g e n c e  r e a d  t o  t h e  j u r y  i n  t h i s  case, 

[ c l u l p a b l e  n e g l i g e n c e  is  a c o u r s e  o f  c o n d u c t  
showing m s s  d i s r e g a r d  o f  human l i f e  or 
of t h e  s a f e t v  of  Dersom exposed  t o  i t s  dan-  
g e r o u s  effects  or s u c h  a n  e n t i r e  wan t  of care 
as t o  ra i se  a p r e s u m p t i o n  of a c o n s c i o u s  i n-  
d i f f e r e n c e  t o  c o n s e q u e n c e s  or which  shows 
wanton n e g l i g e n c e  or r e c k l e s s n e s s  or a g r o s s  - 
l y  careless d i s r e 7  - 

e of t h e  DU or s u c h  a n  i n d i f f e r e n c e  t o  
t h e  r i g h t s  of o t h e r s  as  is e q u i v a l e n t  t o  a n  
i n t e n t i o n a l  v i o l a t i o n  of s u c h  r i g h t s .  The 
n e g l i g e n t  ac t  o r  o m i s s i o n  mus t  h a v e  b e e n  com- 
m i t t e d  w i t h  a n  utter d i s r e g a r d  f o r  t h e  s a f e t v  
of o t h e u  . C u l p a b l e  n e g l i g e n c e  is c o n s c i o u s -  
l y  d o i n g  a n  ac t  or  f o l l o w i n g  a c o u r s e  o f  con-  
d u c t  t h a t  t h e  d e f e n d a n t  mus t  have  known or 
r e a s o n a b l y  i v  tQ 
c a u s e  d&h or a r ea t  b o m .  

A s  t h i s  s t a n d a r d  i n s t r u c t i o n  shows, "a g r e a t  r i s k  of i n j u r y  or 

d e a t h  t o  a l a r g e  number of p e r s o n s "  was pa r t  of t h e  d e f i n i t i o n  of 

m a n s l a u g h t e r  and t h e r e f o r e  was n o t  a v a l i d  r e a s o n  t o  d e p a r t .  

The s econd  d i s t r i c t  d i s t i n g u i s h e d  MaVQ by c l a i m i n g  t h a t  MavQ 

i n v o l v e d  acts a g a i n s t  t h e  v i c t i m  w h i l e  Mil ler  f l a g r a n t l y  d i s r e -  

g a r d e d  t h e  s a f e t y  of p e r s o n s  o t h e r  t h a n  t h e  v i c t i m s .  T h i s  d i s -  

t i n c t i o n  was i n v a l i d  b e c a u s e  t h e  number of p e r s o n s  i n v o l v e d  was 

pa r t  of t h e  e v i d e n c e  which  t h e  j u r y  u sed  t o  d e t e r m i n e  w h e t h e r  t h e  

d e f e n d a n t ' s  a c t i o n s  d e m o n s t r a t e d  a "reckless d i s r e g a r d  of human 

l i f e  or of t h e  s a f e t y  of p e r s o n s . "  I f  U S  27 had been  d e s e r t e d  

e x c e p t  f o r  t h e  LTD which  Miller e v e n t u a l l y  h i t  and Mil ler ' s  acts  

endange red  n o  one  b u t  t h o s e  who d i e d ,  t h e  j u r y  m i g h t  have  c o n c l u d-  

ed  t h a t  h e  was n o t  g u i l t y  of m a n s l a u g h t e r  b e c a u s e  h e  d i d  n o t  r e c k-  

l e s s l y  d i s r e g a r d  human l i f e  or t h e  s a f e t y  o f  p e r s o n s .  
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T h i r d ,  t h e  s econd  d i s t r i c t ' s  d i s t i n c t i o n  i g n o r e d  t h e  p r i n c i -  

ple  t h a t  g u i d e l i n e s  d e p a r t u r e s  c a n n o t  be b a s e d  on fac tors  r e l a t i n g  

t o  o f f e n s e s  f o r  t h e  d e f e n d a n t  was n o t  c h a r g e d .  Felts-, 

537 So.2d 995 (F la .  1st DCA 1989)  ( h i g h  speed  c h a s e  and  t h e  re- 

s u l t i n g  f a t a l  a c c i d e n t  were c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  o f f e n s e  

of r o b b e r y  f o r  which  c o n v i c t i o n s  were n o t  o b t a i n e d )  ; M c I n t v r e  v t  

S ta te ,  539 So.2d 603 (F la .  3d DCA 1989)  ( d e f e n d a n t ' s  reckless 

d r i v i n g  w h i l e  f l e e i n g  t h e  crime s c e n e  and c r e a t i n g  a s a f e t y  r i s k  

t o  o t h e r s  n o t  a v a l i d  d e p a r t u r e  r e a s o n  b e c a u s e  t h e  d e f e n d a n t  was 

n o t  c h a r g e d  w i t h  reckless d r i v i n g ) .  I n  t h e  p r e s e n t  case, Miller 's  

a l l e g e d  d i s r e g a r d  o f  t h e  s a f e t y  of o t h e r s  c o u l d  have  b e e n  c h a r g e d  

as  numerous ac t s  of c u l p a b l e  n e g l i g e n c e .  Because  h e  was n o t  

c h a r g e d  w i t h  t h e s e  o f f e n s e s ,  t h e y  c o u l d  n o t  b e  u s e d  as  r e a s o n s  t o  

d e p a r t .  M. F l a g r a n t  d i s r e g a r d  f o r  t h e  s a f e t y  of o t h e r s  c a n  be a 

v a l i d  r e a s o n  f o r  d e p a r t u r e ,  b u t  o n l y  i f  i t  d o e s  n o t  i n v o l v e  o t h e r  

c h a r g e a b l e  o f f e n s e s .  

F o u r t h ,  t h e  s econd  d i s t r i c t  c o n c l u d e d  t h a t ,  b e c a u s e  f l a g r a n t  

d i s r e g a r d  f o r  t h e  s a f e t y  of o t h e r s  is a v a l i d  r e a s o n  t o  d e p a r t  i n  

s econd  d e g r e e  murder  cases and b e c a u s e  s econd  d e g r e e  murder  i s  

more s e r i o u s  t h a n  m a n s l a u g h t e r ,  t h i s  r e a s o n  f o r  d e p a r t u r e  mus t  

a l s o  be v a l i d  f o r  m a n s l a u g h t e r  cases. P e t i t i o n e r  d i s a g r e e s  t h a t  

t h i s  d e p a r t u r e  r e a s o n  is v a l i d  i n  s econd  d e g r e e  murder  casesl b u t ,  

e v e n  i f  i t  is, t h e  s econd  d i s t r i c t ' s  c o n c l u s i o n  from t h i s  assump- 

t i o n  was i n c o r r e c t .  The j u r y  i n  t h i s  case a c q u i t t e d  Miller of 

s econd  d e g r e e  murde r ,  a n  o f f e n s e  which  r e q u i r e d  a showing of a 

" dep raved  mind r e g a r d l e s s  of human l i f e . "  5 7 8 2 . 0 4 ( 2 ) ,  Fla.  S t a t .  
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(1985). T h i s  a c q u i t t a l  meant  t h a t  Mi l le r ' s  d i s r e g a r d  f o r  t h e  

s a f e t y  of o t h e r s  was n o t  s o  f l a g r a n t  t h a t  it w a r r a n t e d  a c o n v i c-  

t i o n  f o r  s econd  d e g r e e  murder .  I n d e e d ,  a b s e n t  some showing of 

e x t r e m e  r i s k  t o  many o t h e r  p e r s o n s ,  t h e  p r o s e c u t o r  p r o b a b l y  c o u l d  

n o t  e v e n  have  c h a r g e d  Miller unde r  t h e  c i r c u m s t a n c e s  of t h i s  case 

w i t h  s econd  d e g r e e  murde r ,  much less c o n v i c t e d  him of it.  

The second  d i s t r i c t  e f f e c t i v e l y  b u t  e r r o n e o u s l y  r e a s o n e d  

t h a t ,  b e c a u s e  t h e  j u r y  a c q u i t t e d  t h e  d e f e n d a n t  of a f l a g r a n t ,  

e x t r e m e ,  and e x t r a o r d i n a r y  d i s r e g a r d  f o r  t h e  s a f e t y  of o t h e r s  

(id, second  d e g r e e  m u r d e r ) ,  t h i s  d i s r e g a r d  f o r  s a f e t y  c o u l d  t h e n  

be used  a s  a r e a s o n  t o  d e p a r t  f rom t h e  lesser o f f e n s e  of man- 

s l a u g h t e r .  T h i s  c o n s i d e r a t i o n  of t h e  g r e a t e r  o f f e n s e  as  a r e a s o n  

t o  s u p p o r t  d e p a r t u r e  f o r  t h e  lesser  o f f e n s e  was p l a i n  er ror .  

Vanover  V .  S t a t e  I 498 So.2d 899, 901 ( F l a .  1986) ( t r i a l  c o u r t  

i m p r o p e r l y  u sed  t h e  h i g h e r  crime -- f o r  wh ich  t h e r e  was n o  c o n v i c-  

t i o n  -- as a s i g n i f i c a n t  e l e m e n t  i n  t h e  d e c i s i o n  t o  d e p a r t ) .  

Because  none  o f  t h e  r e a s o n s  fo r  d e p a r t u r e  from t h e  g u i d e l i n e s  

was v a l i d ,  remand is n e c e s s a r y  fo r  e n t r y  of a g u i d e l i n e s  s e n t e n c e .  
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CONC L U S I O  N 

Miller asks f o r  a new t r i a l  o r ,  as a lesser a l t e r n a t i v e ,  

r e s e n t e n c i n g .  
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