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STATEMENT OF THE CASE 

T h i s  i s  P e t i t i o n  t o  invoke  t h e  d i s c r e t i o n a r y  j u r i s d i c t i o n  of 

t h e  Supreme C o u r t  t o  rev iew t h e  O p i n i o n  f i l e d  on  O c t o b e r  5 ,  

1 9 8 9 ,  i n  t h e  D i s t r i c t  C o u r t  of A p p e a l  of t h e  S ta te  of F lor ida ,  

F i f t h  D i s t r i c t ,  w h e r e i n  t h e  A p p e a l  C o u r t  a f f i rmed t h e  T r i a l  

C o u r t ' s  F i n a l  O r d e r  awarding a t t o r n e y ' s  fees p u r s u a n t  t o  Sec t ion  

6 2 7 . 7 5 6  and  6 2 7 . 4 2 8 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 7 ) ,  t o  t h e  p r e v a i l i n g  

p a r t y  f o r  a t t o r n e y ' s  fees provided d u r i n g  a n  a r b i t r a t i o n  h e a r i n g  

conducted p u r s u a n t  t o  F lo r ida  A r b i t r a t i o n  C o d e ,  Sec t ion  682.01-  

6 8 2 . 2 2 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 7 )  [ A p p e n d i x  E x h i b i t  11. 

T h e  Q u e s t i o n  p resented  by P e t i t i o n e r  t o  t h e  F i f t h  D i s t r i c t  

0 C o u r t  of A p p e a l  w a s :  

WHETHER A CLAIMANT UNDER A COMMON LAW PAYMENT BOND 

HAVING A CONTRACTUAL REQUIREMENT TO ARBITRATE ALL 

CLAIMS, D I S P U T E S  AND BREACHES CAN BE AWARDED ATTORNEYS 

FEES BY A T R I A L  COURT FOR S E R V I C E S  RENDERED I N  THE 

ARBITRATION PROCEEDING WHEN NEITHER THE CONTRACT, 

PAYMENT BOND NOR THE FLORIDA ARBITRATION CODE PROVIDES 

FOR ATTORNEYS' F E E S  TO THE PREVAILING PARTY. 
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STATEMENT OF THE FACTS 

The i s s u e  u n d e r l y i n g  t h i s  p e t i t i o n  stems from a c o n s t r u c t i o n  

c o n t r a c t  c o n t a i n i n g  a n  a r b i t r a t i o n  c l a u s e  which r e q u i r e d  t h e  

c o n t r a c t i n g  p a r t i e s  t o  a r b i t r a t e  t h e i r  d i s p u t e s .  During t h e  

c o n s t r u c t i o n ,  a d i s p u t e  a r o s e  between t h e  Respondent ,  A c o u s t i  

E n g i n e e r i n g  C o .  of F l o r i d a ,  and  G.  H.  Johnson  C o n s t r u c t i o n  Co., 

c o n c e r n i n g  t h e  f a i l u r e  of and  t h e  r e p l a c e m e n t  c o s t s  of  a 

m e c h a n i c a l l y  f a s t e n e d  e x t e r i o r  w a l l  sys tem.  

Respondent ,  A c o u s t i  E n g i n e e r i n g  Company of  F l o r i d a ,  r e c o r d e d  

i t s  C l a i m  of  L i e n  a g a i n s t  t h e  p r o p e r t y  of t h e  Owner, Or lando 

Reg iona l  Medica l  C e n t e r ,  and  t h e n  s u e d  t o  c o l l e c t  i t s  sub- 

s u b c o n t r a c t  b a l a n c e  f rom G. H. Johnson  C o n s t r u c t i o n  Co . ' s  S u r e t y ,  

P e t i t i o n e r ,  I n s u r a n c e  Company of Nor th  A m e r i c a ,  on a common l a w  

payment bond p u r c h a s e d  by  G.  H. Johnson  C o n s t r u c t i o n  Co.  who w a s  a 

g e n e r a l  t r a d e s  s u b c o n t r a c t o r  t o  t h e  g e n e r a l  c o n t r a c t o r ,  Mellon- 

S t u a r t  Company. 

n 

G .  H. Johnson  C o n s t r u c t i o n  Company, p u r s u a n t  t o  t h e  t e r m s  of 

t h e  c o n t r a c t  a n d  t h e  F l o r i d a  A r b i t r a t i o n  Code, S e c t i o n s  682.01 - 
682.22, F l o r i d a  S t a t u t e s  (19871,  demanded a r b i t r a t i o n  of i t s  

d i s p u t e  w i t h  Respondent ,  A c o u s t i  E n g i n e e r i n g  Company of Flor ida.  

A c o u s t i  w a s  t h e  p r e v a i l i n g  p a r t y  a t  t h e  a r b i t r a t i o n  h e a r i n g  and  a n  

Award of t h e  A r b i t r a t o r s  w a s  r e n d e r e d  a g a i n s t  G. H. Johnson 

C o n s t r u c t i o n  Company [Appendix E x h i b i t  2 1 ,  who p a i d  t h e  f u l l  

amount of  t h e  Award of t h e  A r b i t r a t o r s ;  t h u s ,  no c a u s e  of a c t i o n  

w a s  f i l e d  fo r  c o n f i r m a t i o n  of  a n  award p u r s u a n t  t o  S e c t i o n  682.12, 

F l o r i d a  S t a t u t e s .  No judgment or d e c r e e  w a s  r e n d e r e d  by  any c o u r t  

a g a i n s t  a n  i n s u r e r  and  i n  f a v o r  of any  named i n s u r e d  p u r s u a n t  t o  
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S e c t i o n  627.428, F l o r i d a  S t a t u t e s .  
e 

Subsequent  t o  t h e  a r b i t r a t i o n  h e a r i n g ,  Respondent ,  A c o u s t i  

E n g i n e e r i n g  Company of  F l o r i d a ,  f i l e d  i t s  Motion t o  D i s s o l v e  

Abatement of  t h e  C i v i l  A c t i o n  ( t h e  mot ion  w a s  moot b e c a u s e  G. H. 

Johnson C o n s t r u c t i o n  Company's p a i d  t h e  A w a r d  of t h e  A r b i t r a t o r s ;  

no h e a r i n g  w a s  h e l d  on t h e  Motion)  and  i t s  Motion f o r  A w a r d  of 

P r e v a i l i n g  P a r t y  A t t o r n e y ' s  Fees p u r s u a n t  t o  S e c t i o n s  627.756 and  

627.428, F l o r i d a  S t a t u t e s  ( 1 9 8 7 ) .  The mode o r  n a t u r e  of r e c o v e r y  

w a s  t h e  a r b i t r a t i o n  p r o c e e d i n g  which w a s  conduc ted  p u r s u a n t  t o  t h e  

F l o r i d a  A r b i t r a t i o n  Code, S e c t i o n s  682.01 - 682.22, F l o r i d a  

S t a t u t e s .  The T r i a l  Cour t  e n t e r e d  i t s  F i n a l  Order  where in  t h e  

T r i a l  C o u r t  o r d e r e d  P e t i t i o n e r ,  I n s u r a n c e  Company of  Nor th  

America, t o  pay Respondent ,  A c o u s t i  E n g i n e e r i n g  Company o f  

F lor ida ,  $27,000.00 f o r  t h e  a t t o r n e y ' s  fees p r o v i d e d  by 

Responden t ' s ,  A c o u s t i ' s ,  a t t o r n e y s  i n  t h e  a r b i t r a t i o n  case which 

G.  H. Johnson  C o n s t r u c t i o n  C o .  h a d  demanded p u r s u a n t  t o  t h e  

a r b i t r a t i o n  p r o v i s i o n  of i t s  c o n t r a c t  w i t h  Respondent ,  A c o u s t i  

[Appendix E x h i b i t s  3 and  4 1 .  

0 

The Award of  t h e  A r b i t r a t o r s  i n  American A r b i t r a t i o n  

A s s o c i a t i o n  Case number 32-110-0013-87-V r e q u i r e d  G. H. Johnson 

C o n s t r u c t i o n  Company t o  pay Respondent ,  A c o u s t i  E n g i n e e r i n g  

Company of  F l o r i d a .  The Award of t h e  A r b i t r a t o r s  d i d  n o t  c o n t a i n  

any  r e f e r e n c e  t o  P e t i t i o n e r ,  I n s u r a n c e  Company of Nor th  A m e r i c a .  

The A w a r d  o f  t h e  A r b i t r a t o r s  w a s  n o t  m o d i f i e d  o r  c o r r e c t e d  

p u r s u a n t  t o  S e c t i o n  682.14, F l o r i d a  S t a t u t e s  [Appendix E x h i b i t  2 1 .  

G. H. Johnson C o n s t r u c t i o n  Company p a i d  t h e  f u l l  amount of t h e  

Award of  t h e  A r b i t r a t o r s .  
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JURISDICTIONAL ARGUMENT 

The T r i a l  C o u r t ' s  F i n a l  Order awarding  a t t o r n e y ' s  fees 

p u r s u a n t  t o  S e c t i o n  627.756 and  627.428, F l o r i d a  S t a t u t e s  ( 1 9 8 7 ) ,  

t o  t h e  p r e v a i l i n g  p a r t y  f o r  p r o f e s s i o n a l  s e r v i c e s  r e n d e r e d  d u r i n g  

a n  a r b i t r a t i o n  h e a r i n g  conduc ted  p u r s u a n t  t o  F l o r i d a  A r b i t r a t i o n  

Code, S e c t i o n  682.01-682.22, F l o r i d a  S t a t u t e s  (1987)  [Appendix 

E x h i b i t s  4 a n d  51, a n d  t h e  A f f i r m i n g  Opin ion  by F i f t h  D i s t r i c t  

Cour t  of Appeal [Appendix E x h i b i t  1 3  e x p r e s s l y  and  d i r e c t l y  

c o n f l i c t s  w i t h  d e c i s i o n  of o t h e r  d i s t r i c t  c o u r t s  on t h e  same p o i n t  

of l a w .  

The r u l e  o f  l a w ,  i .e .  t h a t  a t t o r n e y ' s  fees awarded p u r s u a n t  

t o  s e c t i o n  627.756 are n o t  barred mere ly  b e c a u s e  t h e  amount due 

t h e  i n s u r e d  w a s  e s t a b l i s h e d  p u r s u a n t  t o  a r b i t r a t i o n  r a t h e r  t h a n  

th rough  a j u d i c i a l  d e t e r m i n a t i o n ,  announced by t h e  F i r s t  D i s t r i c t  

Cour t  of Appeal  i n  F i t z g e r a l d  & Company-, I n c . ,  v ,  Roberts 

E lec t r ica l  C o n t r a c t . o r s ,  I n c . ,  533 So.2d 789 ( F l a .  1st DCA 19881, 

f o l l o w e d  i n  Zac Smi th  & Company, I n c , ,  v. Moonspinner Condominium 

A s s o c i a t i o n ,  Inc, . ,  534 So.2d 739 (F la .  1st DCA 1 9 8 8 ) ,  and  f o l l o w e d  

by t h e  F i f t h  D i s t r i c t  C o u r t  of Appeal  i n  t h e  i n s t a n t  case 
f 

c o n f l i c t s  w i t h  t h e  l a n g u a g e  of  S e c t i o n  627 .428(1 ) ,  F l o r i d a  

S t a t u t e s ,  and  o t h e r  a p p e l l a t e  e x p r e s s i o n s  of  l a w  which ho ld :  
\ 

1. t h a t  supp lemen ta ry  p r o c e e d i n g  are s e p a r a t e  and  

d i s t i n c t  f rom t h e  main c a u s e  i n  which t h e  judgment i s  

p r o c u r e d ,  a n d  sometimes s a id  t o  be co l l a t e ra l  t o  it. 

Codomo v. Emanuel, 9 1  So.2d 653, 655 (F la .  1 9 5 6 ) ;  

2 .  t h a t  t h e  F l o r i d a  A r b i t r a t i o n  Code does n o t  

a u t h o r i z e  a t t o r n e y ' s  fees. T h e r e f o r e ,  fees i n c u r r e d  i n  
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c o n t r a c t u a l  a r b i t r a t i o n  p r o c e e d i n g s  c a n  o n l y  b e  

r e c o v e r e d  p u r s u a n t  t o  a n  agreement  between t h e  p a r t i e s .  

McDaniel v .  B e r h a l t e r ,  405 So,2d 1027,  1030 ( F l a ,  4 t h  

DCA 1 9 8 1 ) ;  

3. t h a t  t h e  F l o r i d a  A r b i t r a t i o n  Code e x c l u d e s  a t t o r n e y ' s  

fees f o r  t h e  a c t u a l  a r b i t r a t i o n  a n d  o n l y  allows f o r  t h e  

r e c o v e r y  of  c o s t s  i n  s u b s e q u e n t  p r o c e e d i n g s  t o  c o n f i r m  o r  se t  

aside a n  a r b i t r a t i o n  d e c i s i o n .  Buena V i s t a  C o n s t r u c t i o n  

Company v .  C a r p e r t e r s  Loca l  Union 1756 of t h e  U n i t e d  

Bro the rhood  of  C a r p e n t e r s  & J o i n e r , s  of America, 472 So.2d 

1356, 1358 ( F l a .  5 t h  DCA 1 9 8 5 ) ;  

The Opin ion  of  t h e  F i f t h  D i s t r i c t  C o u r t  of Appeal i s  i n  d i rec t  

c o n f l i c t  w i t h  Beach Resorts I n t e r n a t i o n a l ,  I n c .  v C l a r m a G  Marine 

C o n s t r u c t i o n  Company, 339 So.2d 689 ( F l a .  2d DCA 1 9 7 6 )  and  i t s  

d u a l  r a t i o n a l e :  (1) t h a t  where t h e  " n a t u r e "  of a r e c o v e r y  i s  i n  

0 - 

a r b i t r a t i o n ,  r a t h e r  t h a n  t h e  l i t i g a t i o n  c o n t e m p l a t e d  by t h e  

s t a t u t e ,  it i s  e r r o r  t o  award a t t o r n e y s  fees a t t r i b u t a b l e  t o  t h e  

a r b i t r a t i o n  p r e v i o u s l y  conduc ted ;  a n d  ( 2 )  t h a t  t h e r e f o r e  a p a r t y  

who e n t e r s  i n t o  a n  a r b i t r a t i o n  agreement  which does n o t  i t s e l f  

p r o v i d e  f o r  fees ,  which are  e x c l u d e d  by  t h e  g o v e r n i n g  F l o r i d a  

a r b i t r a t i o n  c o d e ,  Sec.  682.11, F l a .  S t a t .  (19811,  may n o t  become 

e n t i t l e d  t o  t h e i r  r e c o v e r y  s imply  by f i l i n g  a presumably  

unnecessa ry  c o m p l a i n t  i n  t h e  c i r c u i t  c o u r t .  

F u r t h e r ,  t h e  a p p l i c a t i o n  of  t h e  r u l e  of  l a w  announced by t h e  

F i r s t  D i s t r i c t  C o u r t  of Appeal as f o l l o w e d  and  a p p l i e d  by t h e  

F i f t h  D i s t r i c t  C o u r t  of Appeal i n  t h e  i n s t a n t  case would produce a 

d i f f e r e n t  r e s u l t  i n  Glen Johnson,  I n c . ,  v s  L o  M. Howdeshell ,  In.c., 

- 5 -  
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520 So.2d 2 9 7 ,  298 ( F l a .  2d. DCA 1988)  where in  t h e  c o n t r a c t o r  and  

s u r e t y  a p p e a l e d  a t r i a l  c o u r t  judgment  awarding  s u b c o n t r a c t o r  

damages a n d  a t t o r n e y  fees on a c o n s t r u c t i o n  c o n t r a c t .  The 

s u b c o n t r a c t o r ,  Howdeshel l ,  f i l e d  a c o m p l a i n t ,  where in  it p r a y e d  

f o r  damages a n d  a t t o r n e y ' s  fees, t o  recover amounts due under  t h e  

s u b c o n t r a c t  w i t h  t h e  g e n e r a l  c o n t r a c t o r  and  i t s  s u r e t y .  The 

g e n e r a l  c o n t r a c t o r  and  s u r e t y  r e q u e s t e d  a r b i t r a t i o n  a n d  t h e  t r i a l  

c o u r t  o r d e r e d  t h e  p a r t i e s  t o  submi t  t h e i r  claims t o  a r b i t r a t i o n .  

The a r b i t r a t o r  h e l d  for  t h e  g e n e r a l  c o n t r a c t o r  and  s u r e t y .  The 

a r b i t r a t o r  d e c i d e d  t h a t  payment w a s  n o t  due t o  t h e  s u b c o n t r a c t o r  

f r o m  t h e  g e n e r a l  c o n t r a c t o r  u n t i l  t h e  g e n e r a l  c o n t r a c t o r  w a s  p a i d  

by t h e  owner. 

a r b i t r a t i o n  award i n  c i r c u i t  c o u r t .  The t r i a l  c o u r t  found  t h a t  

a l l  c o n d i t i o n s  p r e c e d e n t  t o  payment h a d  been  s a t i s f i e d ,  e n t e r e d  

f i n a l  judgment fo r  a p p e l l e e  i n  t h e  sum of $11,045.10 and  r e s e r v e d  

j u r i s d i c t i o n  t o  d e t e r m i n e  t h e  amount of a t t o r n e y ' s  fees. 

c o u r t  a f t e r  a h e a r i n g  awarded a p p e l l e e  $9,717.50 i n  a t t o r n e y ' s  

fees. The Appeal C o u r t  h e l d  t h a t  t h e  t r i a l  c o u r t  i m p r o p e r l y  

i n c l u d e d  a t t o r n e y ' s  f e e s  f o r  t h e  a r b i t r a t i o n  p r o c e e d i n g  i n  h i s  

award of fees a g a i n s t  t h e  g e n e r a l  c o n t r a c t o r  and  s u r e t y  b e c a u s e  

a t t o r n e y ' s  f e e s  f o r  a r b i t r a t i o n  p r o c e e d i n g  are e x p r e s s l y  e x c l u d e d  

by S e c t i o n  682.11, F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  

A p p e l l e e  f i l e d  a mot ion  t o  modify or vacate t h e  

The 

The r u l e  of l a w ,  i . e .  t h a t  a t t o r n e y ' s  fees awarded p u r s u a n t  

t o  s e c t i o n  627.756 are  n o t  b a r r e d  mere ly  b e c a u s e  t h e  amount due 

t h e  i n s u r e d  w a s  e s t a b l i s h e d  p u r s u a n t  t o  a r b i t r a t i o n  r a t h e r  t h a n  

th rough  a j u d i c i a l  d e t e r m i n a t i o n ,  c o n f l i c t s  w i t h  t h e  l anguage  of 

S e c t i o n  6 2 7 . 4 2 8 ( 1 ) ,  F l o r i d a  S t a t u t e s ,  which p r o v i d e s  t h a t  "Upon 
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t h e  r e n d i t i o n  of a judgment o r  decree by any of t h e  c o u r t s  o f  t h i s  

s t a t e  a g a i n s t  a n  i n s u r e r  and  i n  f a v o r  of any named i n s u r e d "  a 

r e a s o n a b l e  sum as  a t t o r n e y '  fees s h a l l  be adjudged .  I n  t h e  

i n s t a n t  case t h e  t r i a l  c o u r t  d i d  n o t  r e n d e r  a "judgment o r  decree" 

t o  c o n f i r m  t h e  A w a r d  o f  t h e  A r b i t r a t o r s  b e c a u s e  one of  t h e  

c o n t r a c t i n g  p a r t i e s ,  i .e .  G. H. Johnson  C o n s t r u c t i o n  Company, who 

w a s  n o t  a p a r t y  i n  t h e  t r i a l  c o u r t  case, p a i d  t h e  f u l l  amount of 

t h e  A w a r d  o f  t h e  A r b i t r a t o r s  t o  t h e  o t h e r  c o n t r a c t i n g  p a r t y ,  i , e .  

Respondent ,  A c o u s t i  E n g i n e e r i n g  Company of Flor ida.  The payment 

of t h e  a r b i t r a t i o n  award and  a c c e p t a n c e  of  t h e  same c o n s t i t u t e d  

s e t t l e m e n t  of  t h e  r e a l  c o n t r o v e r s y  between t h e  c o n t r a c t i n g  

p a r t i e s ;  t h e r e f o r e ,  t h e  mode a n d  s u b s t a n c e  of  Responden t ' s  

r e c o v e r y  w a s  d e f i n e d  by t h e  t h e  F l o r i d a  A r b i t r a t i o n  Code and  n o t  

S e c t i o n  6 2 7 , 4 2 8 ( 1 ) ,  F l o r i d a  S t a t u t e s .  

0 

0 

The Supreme C o u r t  s h o u l d  e x e r c i s e  i t s  d i s c r e t i o n  and  

e n t e r t a i n  t h e  case on t h e  m e r i t s  i f  it f i n d  it d o e s  have  

j u r i s d i c t i o n ,  b e c a u s e  t h e  r u l e  of l a w  announced by  t h e  F i r s t  

D i s t r i c t  C o u r t  o f  Appeal and  f o l l o w e d  by  t h e  F i f t h  D i s t r i c t  Cour t  

of Appeal does  s u b s t a n t i a l  harm t o  t h e  c o n t i n u e d  u s e  of 

a r b i t r a t i o n  as  a means of d i s p u t e  r e s o l u t i o n  on c o n s t r u c t i o n  

p r o j e c t s  t h a t  r e q u i r e  e i t h e r  a s t a t u t o r y  or common l a w  payment 

bond. A s  a c o u n t e r b a l a n c e  t o  t h i s  new r u l e  o f  l a w  t h e  

c o n s t r u c t i o n  i n d u s t r y  g e n e r a l  c o n t r a c t o r s  w i l l  e i ther  d i s c o n t i n u e  

t h e  u s e  of c o n t r a c t s  c o n t a i n i n g  a r b i t r a t i o n  p r o v i s i o n s  o r  i n c l u d e  

i n  t h e i r  f o r m  of c o n s t r u c t i o n  c o n t r a c t s  a p r o v i s i o n  p r o v i d i n g  fo r  

payment of a t t o r n e y ' s  fees t o  t h e  p r e v a i l i n g  p a r t y  i n  e i ther  
0 
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a r b i t r a t i o n  o r  c o u r t  a c t i o n s .  T h i s  new r u l e  of  l a w  e s t a b l i s h e s  a n  

i n t o l e r a b l e  i n e q u a l i t y  between t h e  g e n e r a l  c o n t r a c t o r s  and  t h e i r  

s u b c o n t r a c t o r s  f o r  c o n s t r u c t i o n  p r o j e c t s  hav ing  e i t h e r  a s t a t u t o r y  

o r  common l a w  payment bond and  a c o n s t r u c t i o n  c o n t r a c t  c o n t a i n i n g  

a n  a r b i t r a t i o n  p r o v i s i o n .  S i n c e  t h e  A t t o r n e y ' s  f e e  S e c t i o n s  

627.756 and  627.428, F l o r i d a  S t a t u t e s ,  a p p l i e s  o n l y  t o  s u i t s  

b r o u g h t  by owners ,  s u b c o n t r a c t o r s ,  laborers ,  and  ma te r i a lmen  

a g a i n s t  a s u r e t y ,  t h e  a p p l i c a t i o n  of  t h i s  new r u l e  of l a w  becomes 

a "one way s t ree t"  fo r  t h e  payment of  a t t o r n e y ' s  fees p r o v i d e d  t o  

a n  owner, s u b c o n t r a c t o r ,  l a b o r e r  o r  m a t e r i a l m a n  d u r i n g  a 

c o n t r a c t u a l l y  agreed a r b i t r a t i o n  p r o c e e d i n g .  Un les s  g e n e r a l  

c o n t r a c t o r s  a d d  a c o n t r a c t  p r o v i s i o n  p r o v i d i n g  f o r  t h e  payment of 

a t t o r n e y ' s  fees t o  t h e  p r e v a i l i n g  p a r t y  i n  a r b i t r a t i o n ,  t h e  owner, 

s u b c o n t r a c t o r ,  l a b o r e r  or m a t e r i a l m a n  w i l l  have  a u n i l a t e r a l  r i g h t  
(I) 

t o  co l l ec t  i t s  a t t o r n e y ' s  f e e s  i f  t h e y  p r e v a i l  i n  c o n t r a c t u a l l y  

r e q u i r e d  a r b i t r a t i o n  p r o c e e d i n g s  b u t  t h e  g e n e r a l  c o n t r a c t o r s  w i l l  

n o t  have a r e c i p r o c a l  r i g h t .  The a d d i t i o n  o f  a c o n t r a c t  p r o v i s i o n  

where in  t h e  p r e v a i l i n g  p a r t y  i n  a r b i t r a t i o n  i s  p a i d  i t s  a t t o r n e y ' s  

fees, w i l l  r e s u l t  i n  i n c r e a s e d  consumer cos t  f o r  c o n s t r u c t i o n .  
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SUMMARY OF ARGUMENT 

The Opin ion  of t h e  F i f t h  D i s t r i c t  Cour t  o f  Appeal f o l l o w s  a 

new r u l e  of  l a w  announced by  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appeal 

which c o n f l i c t s  w i t h  t h e  r u l e  p r e v i o u s l y  announced by o t h e r  

a p p e l l a t e  e x p r e s s i o n s  of l a w  a n d  where t h e  Opin ion  i s  a p p l i e d ,  it 

w i l l  p roduce  a d i f f e r e n t  r e s u l t  i n  a case which i n v o l v e s  

s u b s t a n t i a l l y  t h e  same c o n t r o l l i n g  f a c t s  as a p r i o r  case. The 

Opin ion  of t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appeal i s  i n  d i r e c t  

c o n f l i c t  w i t h  Beach R e s o r t s  I n t e r n a t i o n a l ,  I n c .  v C l a r m a c  p a r i n e  - 
C o n s t r u c t i o n  Company, 339 So.2d 689 (F la .  2d DCA 1 9 7 6 )  a n d  i t s  

d u a l  r a t i o n a l e :  (1) t h a t  where t h e  " n a t u r e "  of a r e c o v e r y  i s  i n  

a r b i t r a t i o n ,  r a t h e r  t h a n  t h e  l i t i g a t i o n  c o n t e m p l a t e d  by t h e  

s t a t u t e ,  it i s  error t o  award a t t o r n e y s  fees a t t r i b u t a b l e  t o  t h e  

a r b i t r a t i o n  p r e v i o u s l y  conduc ted ;  a n d  ( 2 )  t h a t  t h e r e f o r e  a p a r t y  

who e n t e r s  i n t o  a n  a r b i t r a t i o n  agreement  which does n o t  i t s e l f  

p r o v i d e  f o r  fees ,  which are e x c l u d e d  by  t h e  g o v e r n i n g  F l o r i d a  

a r b i t r a t i o n  c o d e ,  Sec.  682.11, F l a .  S t a t ,  ( 1 9 8 1 ) ,  may n o t  become 

e n t i t l e d  t o  t h e i r  r e c o v e r y  s imply  by  f i l i n g  a presumably  

unnecessa ry  c o m p l a i n t  i n  t h e  c i r c u i t  c o u r t .  

The Opin ion  of  t h e  F i f t h  D i s t r i c t  C o u r t  of Appeal i s  i n  

d i r e c t  c o n f l i c t  w i t h  t h e  Opin ion  of t h e  Second D i s t r i c t  Cour t  o f  

Appeal i n  Glen Johnson,  I n c . ,  v s  L, M, Howdeshell ,  Inc . ,  520 

So.2d 2 9 7  ( F l a .  2d. DCA 1988)  which i n v o l v e s  s u b s t a n t i a l l y  t h e  

same c o n t r o l l i n g  f ac t s  as t h e  f a c t s  i n v o l v e d  i n  t h e  i n s t a n t  case. 

- 9 -  



CERTIFICATION 

I HEREBY C E R T I F Y  t h a t  a t r u e  copy of t h e  foregoing  

J U R I S D I C T I O N A L  B R I E F  O F  P E T I T I O N E R  h a s  been s e n t  by U .  S. M a i l  

to :  

Joseph A. Lane ,  E s q u i r e  
LOWNDES, DROSDICK,  DOSTER, 
KANTOR, & REED,  P.A. 
P o s t  O f f i c e  Box 2 8 0 9  
O r l a n d o ,  F l o r i d a  3 2 8 0 2  
A t t o r n e y s  f o r  R e s p o n d e n t  ACOUSTI  

t h e  1 3 t h  day of N o v e m b e r ,  1 9 8 9 .  

D e  R e n z o  and  Karraker, P.A.  
S u i t e  1 1 6 ,  2 5 1  M a i t l a n d  A v e .  
A l t a m o n t e  Sp r ings ,  F l o r i d a  3 2 7 0 1  
( 3 0 5 )  834-6035 

d E. K a r r a k e r  
F l a .  B a r  320919  
A t t o r n e y  f o r  P e t i t i o n e r  I N A .  

- 10 - 


