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THE C I R C U I T  COURT DID NOT HAVE J U R I S D I C T I O N  TO VALIDATE 
THE CERT IF ICATES OF PARTIC IPAT ION OR LEASE AGREEMENT 
UNDER CHAPTER 75, FLORIDA STATUTES. 

J u r i s d i c t i o n  under  

de te rm ine  i t s  a u t h o r i t y  

School B o a r d ' s  c l a i m  t h  

As t h e  amicus PO 

were o b l  i g a t i  ons 

School Board a r e  

Chapter  75 i s  i nvoked  when t h e  i s s u i n g  a u t h o r i t y  wishes t o  

t o  i n c u r  bonded debt o r  i s s u e  c e r t i f i c a t e s  o f  debt .  The 

t t h e y  a re  a c t u a l l y  i s s u i n g  t h e  c e r t i f i c a t e s  ( t h r o u g h  t h e  

School Board Founda t ion )  and a r e  " indeb ted"  i s  w i t h o u t  m e r i t ,  and a p p a r e n t l y ,  

w i t h o u t  suppor t  o f  even t h e  Amicus Cur iae,  F l o r i d a  School Board ' s  A s s o c i a t i o n ,  I n c .  

n t s  o u t ,  t h e  C o u r t ' s  d i s c u s s i o n  i n  Brevard t h a t  t h e  c e r t i f i c a t e s  

i n  and o f  themselves i s  i n c o r r e c t .  The o n l y  o b l i g a t i o n s  o f  t h e  

t h o s e  imposed under t h e  terms o f  t h e  l e a s e  (Amicus B r i e f  p.19-21). 

J u s t i c e  Shawls d i s s e n t  i n  B revard  i s  suppor ted  by t h e  amicus and i s  a p p l i c a b l e  t o  

t h i s  case. The School Board i s  mere ly  a s k i n g  t h e  Cour t  t o  stamp i t s  approva l  on 

t h e  l e a s e  agreement. 

what t h e  indebtedness i s .  

Appe l lee  p o i n t s  o u t  t h e r e  i s  indebtedness,  b u t  never  e x p l a i n s  

Appe l lee  would i n v o k e  t h e  j u r i s d i c t i o n  o f  Cour t  under 

l e e ' s  B r i e f  Chapter  75 whenever some governmental a u t h o r i t y  i n c u r s  debt  (Appe 

p.12), b u t  t h i s  i s  s u r e l y  n o t  t h e  case. For  i f  i t  were, any lease  o r  c o n t r a c t u a l  

o b l i g a t i o n  e n t e r e d  i n t o  by t h e  School Board would be s u b j e c t  t o  v a l i d a t i o n  p r o-  

ceed ings because t h e  l e a s e  o r  c o n t r a c t  would be ev idence o f  a debt .  

i s  n o t  t h e  t y p e  o f  deb t  contempla ted by Chapter 75. 

h e l d ,  t h e  v a l i d i t y  of l e a s e  agreements a r e  o u t s i d e  t h e  scope o f  a v a l i d a t i o n  p ro-  

ceeding.  

Nor i s  i t  t h e  t y p e  o f  debt  t h e  Cour t  r e f e r r e d  t o  i n  B revard  when i t  c i t e d  t o  S t a t e  

The ev idence o f  indebtedness 

T h i s  however, 

As t h e  Cour t  has p r e v i o u s l y  

McCoy Res tau ran ts ,  Inc .  __- v. City o f  Or lando, 392 So.2d 252 ( F l a .  1980). 

o f  Daytona Beach, 431 So.2d 981 ( F l a .  1983). 

p r e s e n t  i n  C i t y  o f  Daytona Reach was an agreement by t h e  Ci ty o f  Daytona Beach t o  

pay revenues t o  V o l u s i a  County. I n  t h i s  case, as w i l l  be seen, t h e r e  i s  no o b l i g a -  
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t i o n  p 

@ lease.  

f i nanc 

aced on t h e  School Board o t h e r  than  t h e  payment o f  r e n t  pursuant  t o  t h e  

M i t h  t h i s  statement,  even t h e  amicus agrees. As t h e  amicus p o i n t s  out  

a1 arrangement i n  t h i s  case does no t  c rea te  any debt whatsoever, t h e  on 

t h e  

Y 

o b l i g a t i o n  c rea ted  i s  t he  Lease-Purchase Agreement i t s e l f  (Amicus B r i e f  a t  p. 24, 

33-38). 

beg in  w i th .  

Thus, n o t  on l y  i s  t h e r e  no indebtedness be ing  issued,  t h e r e  i s  no debt t o  

Th i s  b r i ngs  t h e  Cour t  back t o  i t s  s t a r t i n g  p o i n t .  The C e r t i f i c a t e s  o f  

P a r t i c i p a t i o n  s tand f o r  n o t h i n g  o t h e r  t h a t  the  l e g a l  o b l i g a t i o n  o f  t h e  School Board 

t o  pay i t s  r e n t .  The C i r c u i t  Cour t  d i d  no t  v a l i d a t e  t 

t h e  lease.  

As t h e  amicus agrees w i t h  t he  S t a t e  t h a t  t he  c e r t  

t h e i r  own t o  t h i s  case, they  mere ly  s i g n i f y  t h e  r e n t  o 

e c e r t i f i c a t e s ,  i t  v a l i d a t e d  

f i c a t e s  have no re levancy on 

ed, and t h a t  t h e r e  i s  no 

debt  invo lved ,  t h e r e  e x i s t s  a cogent reason why Brevard shou ld  not be fo l lowed.  

It should  no t  have been decided i n  t he  f i r s t  p lace.  J u s t i c e  Shaw was c o r r e c t  and 

t h e  Cour t  should  have h e l d  t h a t  t h e r e  was no j u r i s d i c t i o n .  In f a c t ,  t h e  amicus 

p o i n t s  ou t  t h a t  t h i s  i s  an o p i n i o n  h e l d  by o the r  mun ic ipa l  f i nance  a t t o rneys  

(Amicus B r i e f  p. 25).  

C i r c u i t  Cour t  had j u r i s d i c t i o n  under Chapter 75. The most obvious reason it does 

n o t  i s  because i t  cannot, and i t  spends a good p a r t  o f  i t s  b r i e f  p r o v i n g  j u r i s d i c -  

t i o n  does no t  l i e .  The c e r t i f i c a t e s  a re  no t  separate  o b l i g a t i o n s ,  t h e r e  i s  no 

debt ,  and t h e r e f o r e ,  t h e  p recond i t i ons  which must be met under Chapter 75  do no t  

e x i s t  and t h e  C i r c u i t  Cour t  had no j u r i s d i c t i o n  t o  v a l i d a t e  t h e  c e r t i f i c a t e s  o r  

t h e  lease. 

I n  a d d i t i o n ,  t h e  amicus i t s e l f  does no t  even argue t h a t  t he  

-2 -  



ART. V I I  912 OF F L O R I D A  C O N S T I T U T I O N  AND SECTIONS 
230.23 ( 9 )  ( b )  (5 )  AND 235,056 R E Q U I R E  AN APPROVING 
REFERENDUM BY THE VOTERS. 

The -l_l Brevard d e c i s i o n  does n o t  compel t h e  Cour t  t o  f i n d  t h a t  no v o t e r  approva l  

i s  needed p r i o r  t o  t h e  School Board e n t e r i n g  i n t o  t h e  lease agreement. I n  t h i s  

case, u n l i k e  Brevard,  t h e  Cour t  must not  o n l y  e v a l u a t e  t h e  requ i rements  o f  A r t i c l e  

V I I  912, i t  must a l s o  t a k e  i n t o  c o n s i d e r a t i o n  S e c t i o n  230.23(9) (b) (5)  and 235.056, 

F l o r i d a  S t a t u t e s .  

i n v o l v e  t h e  f i n a n c i n g  o f  schools  r a t h e r  than  equipment d i s t i n g u i s h e s  t h i s  case f rom 

Brevard.  The con t inued  use o f  t h e  schools ,  o r  t h e  l o s s  o f  schools ,  i s  not  j u s t  a 

C o n t r a r y  t o  A p p e l l e e ' s  p o s i t i o n ,  t h e  f a c t  t h a t  t h i s  case does 

p o l i c y  d e c i s i o n  which i s  beyond t h e  scope o f  v a l i d a t i o n  proceedings,  i t  i s  t h e  

e x a c t  reason which t h i s  Cour t  used i n  d e c i d i n g  t h e  case o f  Nohrr  v. Brevard C o u n t .  

Educa t iona l  F a c i l i t i e s  AuthoriQ, 247 So.2d 304 (F la .  1971). 

why t h e  Cour t  d i d  n o t  a l l o w  t h e  r i g h t  o f  f o r e c l o s u r e  on p u b l i c  p r o p e r t y  was no t  

I n  Nohrr ,  t h e  reason 

o v e r  t h e  i s s u e  o f  f o r e c l o s u r e  i t s e l f ,  b u t  t h e  f a c t  t h a t  t h e  

COUNTY OR THE LEGISLATURE WOULD F E E L  MORALLY COMPELLED 
TO LEVY TAXES OR TO APPROPRIATE FUNDS TO REVENT THE 

CLOSURE. 
LOSS OF THOSE PROPERTIES THROUGH THE PROCESS OF FORE- 

rYohrr a t  p. 311 (emphasis added). 

It was no t  t h e  loss,  b u t  t h e  moral compuls ion t o  a v o i d  t h e  loss by use of p u b l i c  

monies w i t h o u t  v o t e r  approva l  which shaped t h e  d e c i s i o n  i n  Nohrr .  

T h i s  i s  what d i s t i n g u i s h e s  t h i s  case f rom Brevard  and t h e  case i n v o l v i n g  o f f i -  

ces o f  DPR c i t e d  by t h e  amicus (Amicus B r i e f  a t  p. 31). 

wh ich were r e a d i l y  s u b s t i t u t e d  f o r  new o f f i c e s  i n  an abandoned m a l l ,  and t h e  o f f i c e  

Those o f f i c e s  o f  DPR, 

equipment i n  Brevard,  do no t  p resen t  t h e  k i n d  o f  moral compuls ion as evidenced i n  

f a c i l i t i e s  as t h i s  case and -- Nohrr.  educat o na 



It i s  t h e  n a t u r e  o f  t h e  beast  wh ich makes i t  h i g h l y  u n l i k e l y  t h a t  t h e  School ' Roard w i l l  d e c i d e  t h e y  s imp ly  d o n ' t  need them, and admi t  t o  a 47 m i l l i o n  d o l l a r  

m is take ,  and i t  s taggers  t h e  i m a g i n a t i o n  t h a t  once t h e  School Board does not  

a p p r o p r i a t e ,  t h e y  d e c i d e  t o  r e t a k e  t h e  f a c i l i t i e s  by eminent domain proceedings.  

Granted t h a t  a p u b l i c  purpose would e x i s t ,  t h e  r e a l  i s s u e  which would a r i s e  i s  i n  

f i x i n g  t h e  j u s t  compensat ion which i s  due. The rema in ing  ba lance o f  t h e  c e r-  

t i f i c a t e s  would be a good p l a c e  t o  s t a r t .  On t o p  o f  t h a t  would be t h e  a t t o r n e y ' s  

f e e s  and, i n  t h e  end, t h e  answer t o  t h e  unasked q u e s t i o n  as t o  who pays t h e  judge-  

ment l i e s  a t  t h e  f e e t  o f  t h e  taxpayer ,  t h e  ve ry  i n d i v i d u a l  who's i n p u t  i n t o  t h e  

whole process was c i r cumven ted  i n  t h e  f i r s t  p lace.  

The h a r d  r e a l i t y  i s  t h a t  a schoo l  f a c i l i t y  % d i f f e r e n t  t h a n  o f f i c e s  and 

equipment. They a r e  des igned f o r  a s i n g l e  purpose and a r e  n o t  i n te rchangeab le .  

There a l s o  e x i s t s  t h e  e f f e c t s  o f  Sec t ions  230.23(9) (b) (5)  and 235.056 i n  t h i s  

case which t h e  C o u r t  d i d  n o t  have i n  Brevard.  

lJhat Appe l lee  p o i n t s  o u t ,  b u t  then  i g n o r e s ,  i s  t h a t  A r t i c l e  V I I ,  S e c t i o n  1 2  

speaks i n  terms o f  o b l i g a t i o n s  t h a t  mature  i n  excess o f  12 months. 

230 .23 (9 ) (h ) (5 )  does no t .  

months be approved by a referendum, 

t h a t  once t h e  School  Board r e- a p p r o p r i a t e s ,  t h i s  agreement has a p e r i o d  of  more 

S e c t i o n  

It r e q u i r e s  t h a t  agreements f o r  a w d  g r e a t e r  than  12 

When read w i t h  S e c t i o n  235.056, i t  i s  c l e a r  

t h a n  12 months, r e g a r d l e s s  o f  when 

t h e  express i n t e n t  o f  t h e  p a r t i e s ,  

i n t o  t h e  c o n t r a c t  as i s  done i n  a1 

t h e  o b l i g a t i o n s  mature. T h i s  does n o t  change 

i t  mere ly  i n c o r p o r a t e s  t h e  e x i s t i n g  F l o r i d a  law  

c o n t r a c t s .  

The e x p l a n a t i o n  g i ven  by Appe l lee  and t h e  Amicus Cur iae  why S e c t i o n  235.056 

was amended i s  q u i t e  i n t e r e s t i n g .  S e c t i o n  235.056 was amended t o  s t o p  some School 

Boards f r o m  l e a s i n g  f a c i l i t i e s  on a y e a r  t o  y e a r  b a s i s  w i t h o u t  o b t a i n i n g  approva l  

o f  t h e  O f f i c e  o f  E d u c a t i o n a l  F a c i l i t i e s ,  t h e r e b y  c i r c u m v e n t i n g  t h e  i n t e n t  o f  t h e  law, 

-4- 



0 ( A p p e l l e e  B r i e f  a t  p. 6. Emphasis added). 

l o o p h o l e  (Amicus B r i e f  a t  p. 40. Emphasis added). T h i s  amendment when read  w i t h  

S e c t i o n  230 .23 (9 ) (b ) (5 ) ,  r e q u i r e s  t h e  School Boards t o  n o t  o n l y  r e p o r t  t h e  leases,  

b u t  t o  have an a p p r o v i n g  referendum. It makes no d i f f e r e n c e  what t h e  substance o f  

t h e  agreement i s ,  what m a t t e r s  i s  t h a t  i t  i s  f o r  a p e r i o d  g r e a t e r  t h a n  12 months by 

v i r t u r e  o f  t h e  f a c t  t h a t  Secton 235.056 d e f i n e s  i t  as a m u l t i - y e a r  lease.  The 

L e g i s l a t u r e  i s  presumed t o  know t h e  e x i s t i n g  law a t  t h e  t i m e  i t  passes o r  amends a 

law. 

Thus t h e  s t a t u t e  was amended t o  -__- c l o s e  a 

Any o t h e r  i n t e r p r e t a t i o n  would have t h e  L e g i s l a t u r e  c l o s i n g  a l o o p h o l e  on 

t u t i o n a l  requ i rement .  T h i s  would l e a d  t o  t h e  absurd 

a t u r e  deems i t  permissab le  t o  c i rcumvent  t h e  F l o r i d a  

ng  requ i rement  o f  t h e  Department o f  Educa t ion .  T h i s  

i s  e s p e c i a l l y  t r u e  when t h e  Cour t  l o o k s  a t  t h e  express i n t e n t  o f  t h e  School Board 

( A p p e l l a n t s  App. 9-10) and t h e  r e a l i t i e s  o f  t h e  agreement. The o n l y  advantage t o  

s t o  c i r cumven t  

r e p o r t i n g ,  b u t  n o t  on a cons t  

i n t e r p r e t a t i o n  t h a t  t h e  L e g i s  

C o n s t i t u t i o n  b u t  n o t  a r e p o r t  

t h i s  t r a n s a c t i o n  i s  n o t  t o  r e t a i n  " f u l l  budge t ing  f l e x i b i l i t y , "  i t  

v o t e r  approva l .  

I n  a d d i t i o n  t o  t h e  f a c t  t h a t  an absurd c o n s t r u c t i o n  shou ld  no t  

m i n a t i o n  has l e a d  t o  o p i n i o n s  such as - Nohrr ,  wh ich was based 

d iment  t o  f o r e c l o s u r e ,  b u t  on t h e  moral  compuls ion t o  a v o i d  

C o u n t y V o l u s i a  v. S t a t e ,  417 So.2d 968 (F la .  1982), where 

va lo rem taxes  were pledged, t h e  Cour t  l ooked  a t  what t h e  i n c  

l e a d  t o  an 

absurd  r e s u l t ,  t h i s  Cour t  has always h e l d  t h a t  t h e  purpose o f  a v a l i d a t i o n  pro-  

c e e d i n g  i s  t o  de te rm ine  whether t h e  i s s u i n g  body has e x c e r c i s e d  i t s  a u t h o r i t y  i n  

"accordance w i t h  t h e  s p i r i t  and i n t e n t  o f  t h e  -- law." McCoy Restaurant ,  I nc .  v. 

City o f  Or lando, 392 So.2d 252, 253 ( F l a .  1980), (Emphasis added). T h i s  d e t e r -  

no t  on any l e g a l  impe- 

o r e c l  osu re  , and 

even though no ad 

d e n t a l  e f f e c t s  would 

be on ad va lorem t a x e s  due t o  c e r t a i n  covenants make by V o l u s i a  County. 

- 5- 



The C o u r t ' s  d e c i s i o n  i n  -111 Brevard i s  no t  c o n t r o l l i n g  i n  t h i s  case on t h e  i ssues  

r a i s e d  by t he  C o u r t ' s  d e c i s i o n  i n  C o u n t y o f  Volus ia .  

ad valorem taxes are pledged. I n  f a c t ,  t h e  School Board has pledged fl l e g a l l y  

app rop r i a t ed  funds, i n c l u d i n g  ad valorem revenue. I n  a d d i t i o n ,  once t h e r e  has been 

an a p p r o p r i a t i o n ,  t h e  c e r t i f i c a t e  ho lders ,  th rough  t he  t r u s t e e ,  can compel t h e  

payment o f  t h e  r en t .  Th is  compulsion then  b r i n g s  i n t o  ques t ion  t he  h o l d i n g  o f  

I County o f  Vo lus i a  where t h e  Cour t  h e l d  t h a t  t he  pledge o f  a l l  l e g a l l y  appropr ia ted  

funds (Sec t i on  2.5(a) o f  t h e  Lease-Purchase Agreement) t o g e t h e r  w i t h  t h e  covenants 

t o  ma in ta i n  them (Appe l lee 's  B r i e f  p. 9, o p t i o n  Z), has an impermissable e f f e c t  on 

ad valorem t a x a t i o n .  So i t  mat te rs  no t  whether t he  School Board pays by t h e  use o f  

ad valorem o r  non-ad valorem revenues, t he  p r i n c i p a l  enumerated i n  County of 

Vo lus ia  s t i l l  comes i n t o  p lay.  Under t h e  f a c t s  o f  t h i s  case, - County o f  Vo lus ia  

makes t h e  h o l d i n g  o f  Tucker v. Underdown i n a p p l i c a b l e  because i t  mat te rs  not  

whether t h e  a p p r o p r i a t i o n  i s  vo l un ta r y .  

p e l l e d  and, due t o  t h e  covenants o f  t he  School Board, w i l l  have more than  an i n c i -  

d e n t i a l  e f f e c t  on ad valorem t a x a t i o n .  Th i s  compulsion w i l l  e x i s t  each year  t h e  

School Board decides t o  appropr ia te .  

i gno res  t h e  r e a l i t i e s  o f  t he  s i t u a t i o n  and a lows form t o  t r i umph over  substance. 

I n  t h i s  case, u n l i k e  Brevard,  

What mat te rs  i s  t h a t  payment can be com- 

Simply making t h i s  a year  t o  year  lease 

- 6- 



CONCLUSION 

The f i n a l  judgement o f  t h e  C i r c u i t  Cour t  shou ld  be reversed. 

R e s p e c t f u l l y  submi t ted,  

Michael  J.  Provos t  
A s s i s t a n t  S t a t e  A t t o r n e y  
P.O. Drawer 2007 
Naples, F l o r i d a  33939 
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