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THE INTEREST OF 
CITIZENS AGAINST CENSORSHIP 

C i t i z e n s  A g a i n s t  C e n s o r s h i p  ( C A C )  i s  a n  o r g a n i z a t i o n  com- 

pr ised  p r i m a r i l y  of F l o r i d a  l a w y e r s  who u t i l i z e  t e l e v i s i o n ,  

r a d i o ,  y e l l o w  page  a n d  d i r e c t  mail a d v e r t i s i n g .  The o r g a n i -  

z a t i o n  was formed i n  t h e  S p r i n g  of 1989 ,  when i t  became 

c l e a r  t h a t  t h e  Bar was i n t e n t  on  recommending c h a n g e s  t o  t h e  

R u l e s  of P r o f e s s i o n a l  Conduct  r e g u l a t i n g  a d v e r t i s i n g .  The 

o r g a n i z a t i o n  s u b m i t s  t h i s  B r i e f  oppos ing  t h e  R u l e  c h a n g e s  

and  r e s p e c t f u l l y  requests  t h a t  t h e  C o u r t  c o n s i d e r  i t ,  a l o n g  

w i t h  t h e  o t h e r  s u b m i s s i o n s  of i n d i v i d u a l  members of  t h e  Ear 

and i n t e r e s t e d  o r g a n i z a t i o n s  a s k i n g  t h i s  C o u r t  t o  deny  t h e  

E a r ' s  P e t i t i o n  To Amend t h e  R u l e s  r e g u l a t i n g  a d v e r t i s i n g .  

SUMMARY OF THE ARGUMENT 

"Lawyer a d v e r t i s i n g  i s  i n  t h e  c a t e g o r y  of c o n s t i t u t i o n a l -  

l y  p r o t e c t e d  commercial  speech ."  Zaude re r  v .  O f f i c e  of 

D i s c i p l i n a r y  Counse l  of Supreme C o u r t  of Ohio,  4 7 1  U.S. 626 

( 1 9 8 8 ) ;  Bates v .  S t a t e  Ear of A r i z o n a ,  433 U.S. 350 ( 1 9 7 7 ) .  

Such s p e e c h  c a n  be r e s t r i c t e d  o n l y  i f  t h e  s t a t e  c a n  

p r o v e  t h a t  i t s  r e g u l a t i o n s  s e r v e  a s u b s t a n t i a l  gove rnmen ta l  

i n t e r e s t  and t h a t  t h e  p roposed  r u l e s  a r e  n a r r o w l y  t a i l o r e d  

t o  s e r v e  t h a t  i n t e r e s t .  Board of T rus t ee s  of  t h e  S t a t e  Univ.  

of N e w  Y o r k  v .  F o x ,  U.S. , 109 S.Ct.  3028,3035 ( 1 9 8 9 ) .  - - - 
The B a r ' s  p roposed  r u l e s  f a i l  b o t h  tests .  F i r s t ,  i t s  

" r e c o r d "  d o e s  n o t  s u p p o r t  i t s  c o n c l u s i o n s  t h a t  l awyer  adve r-  

t i s i n g  a d v e r s e l y  a f f e c t s  t h e  a d m i n i s t r a t i o n  of  j u s t i c e  o r  

- v i -  



f a i r  jury  t r i a l s .  That record i s  se l f- serv ing ,  anecdotal ,  

u n r e l i a b l e ,  and, upon c lose  readings,  The Bar " s tud ies"  

confirm t h a t  the re  i s  no b a s i s  for  The Bar ' s  conclusions.  

The opponents' d a t a ,  such a s  reported dec i s ions ,  cour t  

generated s t a t i s t i c s  and insurance indus t ry  s t a t i s t i c s  of fer  

more r e l i a b l e  evidence of the  b e n e f i c i a l  e f f e c t  of lawyer 

adver t i s ing .  A t  the  l e a s t ,  i f  The  Bar ' s  "record" i s  t o  be 

considered, it  m u s t  be subjected t o  confronta t ion  and cross-  

examination before t h i s  Court could r e l y  on any " f a c t "  

of fered  by The Bar. 

Second, The B a r ' s  proposals  a r e  not narrowly t a i l o r e d .  

They a r e  an unprecedented s e r i e s  of l a rge  and small 

obs tac les  designed t o  do away w i t h  e f f e c t i v e  and protected 

commercial speech. Proposed r u l e s  requi r ing  d isc la imers ,  

dup l i ca t ive  c o s t  information, o f f i c e  l o c a t i o n s ,  p r i o r  

submission of copy, no drar ra t iza t ions ,  no t e s t imonia l s ,  no 

i l l u s t r a t i o n s  unless  " f a c t u a l l y  subs tan t i a t ed  , ' I  s i n g l e  

voices ,  lawyer voices ,  l imi ted  music and f e e  f o r f e i t u r e s  do 

n o t  r e f l e c t  an e f f o r t  t o  opera te  c a r e f u l l y  w i t h i n  t h e  

confines  of the  F i r s t  Amendment and A r t i c l e  I ,  § 4  of the 

Flor ida Const i tu t ion .  They c o n s t i t u t e  burdens on protected 

speech which a r e  incons i s t en t  w i t h  e s t ab l i shed  case law, and 

unsupported by any case  law -- s t a t e  or f e d e r a l .  

Therefore t h i s  Court should deny The Bar 's  P e t i t i o n  To 

Amend The Rules Regarding Advert is ing,  or a t  a m i n i m u m ,  

remand t h e  matter t o  a Specia l  Master for  f i n d i n g s  of f a c t  

r e l a t i n g  t o  The Bar ' s  a l leged " s u b s t a n t i a l  i n t e r e s t . "  

- v i i -  



STATEMENT OF 
THE CASE AND "FACTS" 

THE CASE 

The F l o r i d a  Bar a s k s  t h i s  C o u r t  t o  a p p r o v e  numerous 

amendments t o  t h e  R u l e s  o f  P r o f e s s i o n a l  Conduct r e g a r d i n g  

l awyer  a d v e r t i s i n g .  The p roposed  c h a n g e s  were i n i t i a l l y  

adop ted  by t h e  Board of  Governors  on  J u l y  2 0 ,  1989 a t  i t s  

Marco I s l a n d  m e e t i n g ,  and  f i n a l l y  app roved  by  t h e  Board of 

Governors  on  September  2 2 ,  1989. The p roposed  amendments g o  

beyond t h e  r e g u l a t i o n s  i n  f o r c e  i n  a n y  s t a t e .  They n o t  o n l y  

r e g u l a t e  c o n t e n t  and  d i s c r i m i n a t e  be tween  d i f f e r e n t  mediums 

of  e x p r e s s i o n ,  b u t  t h e y  a l s o  mandate  i n c l u s i o n  o f  a s ta te-  

ment t h a t  "The h i r i n g  of  a l a w y e r  i s  a n  i m p o r t a n t  d e c i s i o n  

t h a t  s h o u l d  n o t  b e  based  s o l e l y  on  a d v e r t i s m e n t s , "  f o r c i n g  

a n  a d v e r t i s e r  t o  t h u s  a d v e r t i s e  a g a i n s t  t h e  u s e  o f  a d v e r t i s -  

i n g .  - See, Proposed  Amendment t o  R u l e  4- 7.2 ,  new s u b s e c t i o n  

( b )  ' 

T h e  h i s t o r y  l e a d i n g  t o  t h e  Bar ' s  pend ing  P e t i t i o n  is 

s k e t c h e d  i n  a n  a f f i d a v i t  of Benjamin H .  H i l l ,  111, t h e  1991  

P r e s i d e n t  Elect  o f  t h e  Bar. Appendix A ( l )  t o  t h e  P e t i t i o n  

o f  t h e  Bar.- Mr. H i l l ' s  a f f i d a v i t  s u m s  u p  t h e  B a r ' s  e f f o r t s  1/ 

- 1/ T h a t  Appendix of n e a r l y  3 , 0 0 0  p a g e s  i s  refer red  t o  here- 
a f t e r  a s  t h e  "Record." On December 1 4 ,  1989 ,  The  Bar sub-  
m i t t e d  t h i s  Record c o n t a i n i n g  numerous a p p e n d i c e s ,  and t h e  
in te res ted  p a r t i e s ,  i n c l u d i n g  t h e  Bar, have  a l w a y s  refer red  
t o  t h e s e  documents  a s  t h e  Record.  S e e ,  " J o i n t  Motion Of 
C i t i z e n s  A g a i n s t  C e n s o r s h i p ,  The F l o n a  A s s o c i a t i o n  O f  
B r o a d c a s t e r s  And T h e  N a t i o n a l  A s s o c a t i o n  O f  B r o a d c a s t e r s  To 
Compel The  F lo r ida  Bar To P r o v i d e  The Record S u p p o r t i n g  The 
B a r ' s  P e t i t i o n  To Amend..." and t h e  " J o i n t  Motion O f  The 
F l o r i d a  Bar [and  o t h e r  i n t e r e s t e d  p a r t i e s ]  To Extend  The 
T i m e  For F i l i n g  Br i e f s . . . "  b e c a u s e  of  The B a r ' s  t a r d y  
s u b m i s s i o n  o f  i t s  "voluminous  Record."  

-1- 



and  c o n c l u s i o n s  t h i s  way: 

[The Bar] con t inued  i t s  work by 
t r y i n g  t o  a s c e r t a i n  th rough  s u r -  
veys ,  s t u d i e s  of e x p e r i e n c e s  i n  
o t h e r  s t a t e s ,  work performed by 
t h e  Academy of F l o r i d a  T r i a l  Law- 
y e r s  a n d  o t h e r s ,  and through t h e  
i n p u t  of hundreds  of l e t t e r s ,  
newspaper a r t i c l e s ,  and o t h e r  
r e l e v a n t  d a t a  whether  a d v e r t i s -  
i n g  was having any e f f e c t  on t h e  
a d m i n i s t r a t i o n  of j u s t i c e  and 
t h e  c o n f i d e n c e  of t h e  peop le  i n  
our  l e g a l  sys tem .... The conclu-  
s i o n  was i n e s c a p a b l e :  c e r t a i n  
lawyer a d v e r t i s i n g  w a s  c r e a t i n g  
many abuses and was having a n  
a d v e r s e  e f fec t  on t h e  adminis-  
t r a t i o n  of j u s t i c e  and was under- 
mining t h e  c o n f i d e n c e  of  t h e  pub- 
l i c  i n  t h e  l e g a l  system. 

H i l l  A f f i d a v i t ,  App. A ( l ) ,  p.4. 

M r .  H i l l  p l aced  g r e a t  weight  and emphasis  on t h e  Record: 

The  r e c o r d  which i s  a t t a c h e d  was 
develoDed, assembled and re l i ed  
upon iby t h e  S o l i c i t a t i o n  Commit- 
tee, t h e  A d v e r t i s i n q  Commission, 
and - t h e  A d v e r t i s i n g  and S o l i c i t a l  
t i o n  Commission a s  t h e y  worked 
towards  t h e  p r e p a r a t i o n  of t h e  
r u l e s  which a r e  now b e f o r e  t h e  
F l o r i d a  SuDreme Cour t .  The 
r e c o r d  c l e a r l y  d e m o n s t r a t e s  t h e  
a d v e r s e  e f f ec t  which a d v e r t i s i n s  
and s o l i c i t a t i o n  a re  having,  
i n c l u d i n g  a n  a d v e r s e  e f f e c t  upon 
t h e  A d m i n i s t r a t i o n  of j u s t i c e  
and our  l e g a l  system. 

H i l l  A f f i d a v i t ,  - I d . ,  p . 7 .  
(emphasis  s u p p l i e d ) .  

Mr. H i l l ' s  emphasis  of " r e c o r d"  s u p p o r t  f o r  h i s  " i n e s c a p-  

a b l e "  c o n c l u s i o n s  is a n  a t t e m p t  t o  conform t o  Supreme Cour t  

p r e c e d e n t  which p r o t e c t s  lawyer a d v e r t i s i n g  a s  a form of 

commercial speech ,  u n l e s s  t h e  speech h a s  been proven t o  be 
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f a l s e  or m i s l e a d i n g .  S h a p e r o  v .  Kentucky Bar A s s o c i a t i o n ,  

486 U.S. 466,  1 0 8  S .Ct .  1916 ,  1925  ( 1 9 8 8 ) .  See a l s o ,  - The 

F l o r i d a  Bar v .  F e t t e r m a n ,  439 So.2d 835  ( F l a .  1 9 8 3 ) :  

" T r u t h f u l  a d v e r t i s i n g  r e l a t e d  t o  
l a w f u l  a c t i v i t i e s  i s  e n t i t l e d  t o  
t h e  p r o t e c t i o n  o f  t h e  F i r s t  
Amendment. But  when t h e  p a r t i c u -  
l a r  c o n t e n t  o r  method of t h e  
a d v e r t i s i n g  s u g g e s t s  t h a t  i t  is 
i n h e r e n t l y  m i s l e a d i n g  or when 
e x p e r i e n c e  h a s  p r o v e n  t h a t  i n  
f a c t  s u c h  a d v e r t i s i n g  is s u b j e c t  
t o  a b u s e ,  t h e  s t a t e s  may impose 
a p p r o p r i a t e  r e s t r i c t i o n s . "  

- I d . ,  a t  840 ( q u o t i n g  Matter o f  
- RMJ,  455 U.S. 1 9 1 ,  102  S .C t .  
929 ,937  ( 1 9 8 2 ) )  ( e m p h a s i s  pro- 
v i d e d  by The F l o r i d a  Supreme 
C o u r t )  . 

The c r i t i c a l  i m p o r t a n c e  o f  a proper ly  d e v e l o p e d  and  

r e l i a b l e  " r e c o r d "  i s  c o n f i r m e d  b y  t h e  Supreme C o u r t  of t h e  

U n i t e d  S t a t e s '  most r e c e n t  s t a t e m e n t  demanding t h a t  

r e s t r a i n t s  o f  commercial s p e e c h  r e q u i r e  

... t h e  a o v e r n m e n t a l  aoa l  t o  b e  
s u b s t a n t i a l  a n d  t h e  c o s t  t o  b e  
c a r e f u l l y  c a l c u l a t e d .  Moreover ,  
s i n c e  the  S t a t e  b e a r s  t h e  b u r d e n  
of j u s t i f y i n g  i ts r e s t r i c t i o n s ,  
Z a u d e r e r  [v .  O f f i c e  of Disc ip l i-  
n a r y  Counse l  of Supreme C o u r t  of 
Ohio ,  471  U . S .  626 ( 1 9 8 8 ) l  a t  
647 ,  i t  mus t  a f f i r m a t i v e l y  e s t a b -  
l i s h  t h e  f i t  w e  r e q u i r e .  

Board o f  T r u s t e e s  of t h e  S t a t e  
Univ.  of N e w  Y o r k  v .  Fox,  

( 1 9 8 9 )  (emphasis s u p p l i e d ) .  
U.S. , 1 0 9  S.Ct .3028,3035 

The B a r ' s  o b j e c t i v e s  were s t a t e d  i n  i t s  P e t i t i o n :  

[ C l e r t a i n  t y p e s  of a d v e r t i s i n g  c rea te  
t h e  r i s k  of p rac t ices  t h a t  a re  m i s l e a d-  
i n g  o r  o v e r - r e a c h i n g ,  t h a t  c a n  create  
u n w a r r a n t e d  e x p e c t a t i o n s  by  laymen,  or  
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t h a t  c a n  adve r se ly  a f f e c t  t h e  p u b l i c ' s  
c o n f i d e n c e  a n d  t r u s t  i n  o u r  j u d i c i a l  
sy s  tem. 

P e t i t i o n  O f  The F lo r ida  Bar To Amend 
The R u l e s  R e g u l a t i n g  The F lor ida  Bar -- 
A d v e r t i s i n g  I s s u e s ,  p.3. 

One proposed r u l e  ( 4 - 7 . 2 ( b ) )  i s  l i m i t e d  t o  t h e  e l e c t r o n i c  

media w h i c h  t h e  Bar b e l i e v e s  t o  possess " u n i q u e  a n d  p o w e r f u l  

c h a r a c t e r i s t i c s  m a k  [ i n g ]  them e spec i a l l y  s u s c e p t i b l e  t o  

a b u s e  a n d  e s p e c i a l l y  s u b j e c t  t o  r e g u l a t i o n  i n  t h e  p u b l i c  

i n t e r e s t . "  P e t i t i o n  of The  Bar,  p . 4 .  

We t u r n  t o  t h e  B a r ' s  "Record" a l l e g e d l y  s u p p o r t i n g  t h i s  

a n d  i t s  o t h e r  " c o n c l u s i o n s . "  

THE "FACTS" AND THE MOTION OF CAC TO 
REMAND THIS MATTER TO A S P E C I A L  MASTER 

TO MAKE F I N D I N G S  OF FACT AND CONCLUSIONS 
OF LAW REGARDING WHETHER THE B A R ' S  

"RECORD" PROVIDES FACTS SUPPORTING THE 
SUBSTANTIAL INTEREST I T  MUST DEMON- 
STRATE TO RESTRICT COMMERCIAL SPEECH 

A. T h e  "FACTS" i n  t h i s  Record 

T h e  Bar s h o u l d  be embarrassed by i t s  R e c o r d ,  especi- 

a l l y  r e g a r d i n g  e l e c t r o n i c  media r e s t r i c t i o n s .  W e  b e g i n  w i t h  

A p p e n d i x  C ( 1 ) ,  a n  " A u d i o  Tape I n t e r v i e w  W i t h  Carl  H i a s s e n . "  

THE CARL H I A A S E N  INTERVIEW 
(BAR A P P E N D I X  L ( 1 ) )  

A s  p a r t  of i t s  R e c o r d ,  The  F l o r i d a  Bar s u b m i t s  a 

r e c o r d i n g  of a N a t i o n a l  P u b l i c  R a d i o  i n t e r v i e w  w i t h  Carl  

H i a a s e n ,  a M i a m i  Herald c o l u m n i s t .  T h e  i n t e r v i e w  was 

p r o m p t e d  by H i a a s e n ' s  new b o o k ,  S k i n  T i g h t  ( G .  P. P u t n a m ' s  

S o n s ,  1 9 8 9 ) ,  a s a t i r i c a l  mys te ry  n o v e l  s e t  i n  M i a m i .  The  

Bar a p p a r e n t l y  b e l i e v e s  t h a t  t h e  i n t e r v i e w ' s  b r i e f  m e n t i o n  

-4- 



of one  of t h e  b o o k ' s  charac te r s ,  "Kipper  G a r t h , "  a b i l l b o a r d  

a d v e r t i s i n g  l a w y e r ,  i s  i m p o r t a n t  e v i d e n c e  of t h e  t h r e a t  t o  

t h e  a d m i n i s t r a t i o n  of j u s t i c e  c a u s e d  by lawyer  a d v e r t i s i n g .  

Using H i a a s e n ' s  humor a s  p a r t  o f  a r e c o r d  o f  sub-  

s t a n t i a l  s t a t e  i n t e r e s t s  j u s t i f y i n g  c u r t a i l m e n t  of commer- 

c i a l  speech would b e  amusing ,  i f  t h e  s t a k e s  were n o t  so  

s e r i o u s .  Had The Bar r e a d  t h e  book,  r a t h e r  t h a n  l i s t e n e d  t o  

t h e  i n t e r v i e w ,  i t  would have  l e a r n e d  t h a t  H i a a s e n  spears 

many p e o p l e  and p r o f e s s i o n s :  a Dade County j u d g e  whose 

" s p e c i a l t y  was s h a k i n g  down d e f e n s e  l a w y e r s  i n  exchange  f o r  

r i d i c u l o u s  bond r e d u c t i o n s "  ( S k i n  T i g h t ,  p .21) ;  a s t a t e  

a d m i n i s t r a t i v e  h e a r i n g  o f f i c e r ,  "some schlump c i v i l  ser-  

v a n t , "  who i s  e a s i l y  b r i b e d  ( p . 9 5 ) ;  "downtown b a n k e r s  [ and ]  

zon ing  l a w y e r s "  who b r i b e  Dade County Commissioners  ( p . 1 6 1 ) ;  

Dade County Commissioners  who a l l  have  bank a c c o u n t s  " i n  t h e  

Caymans. . .except  f o r  [one]  who was t r y i n g  o u t  a phony b l i n d  

t r u s t  i n  t h e  Dominican Repub l i c"  ( p . 9 6 ) ;  " t h e  b e a u t y  of t h e  

m e d i c a l  p r o f e s s i o n  -- once  you g o t  your  d e g r e e ,  you c o u l d  

t r y  wha teve r  you damn w e l l  p l e a s e d ,  f rom b r a i n  s u r g e r y  t o  

gyneco logy"  ( p . 7 2 ) ;  and  a p l a s t i c  s u r g e o n ,  "Dr. G r a v e l i n e , "  

whose s p e c i a l t y  was m u r d e r ,  f r a u d  and  f o r n i c a t i o n  (pass im) .  

Turn ing  H i a a s e n ' s  S k i n  T i g h t  humor i n t o  a C o u r t  

E x h i b i t  i s  i n d i c a t i v e  of t h e  B a r ' s  t h i n- s k i n n e d  a t t i t u d e  

toward  t h e  s u b j e c t  o f  l awyer  a d v e r t i s i n g ,  and  i t s  i n s e n s i t i -  

v i t y  t o  t h e  i m p o r t a n t  F i r s t  Amendment r i g h t s  i t  seeks t o  

c h i l l .  The r e s t  of  t h e  B a r ' s  "Record" is l i t t l e  b e t t e r  t h a n  

i t s  H i a a s e n  s u b m i s s i o n .  
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THE FLORIDA BAR HARVEY MOORE S T U D Y  
(BAR APPENDIX C ( 1 4 ) )  

One of t h e  s t u d i e s  commissioned by and r e l i e d  upon 

by The F l o r i d a  Bar, and  t h e  o n l y  s t u d y  s p e c i f i c a l l y  

ment ioned  i n  t h e  H i l l  A f f i d a v i t ,  is T e l e v i s i o n  A d v e r t i s i n g  

By A t t o r n e y s :  An E v a l u a t i o n  Of I ts Impact On The  P u b l i c ,  by 

Harvey A.  Moore. T h i s  u n p u b l i s h e d  r e p o r t  was p r e p a r e d  i n  

September, 1989 ,  a f t e r  t h e  p roposed  ru les  were approved  by  

t h e  Board of Gove rnor s  a t  t h e i r  J u l y ,  1989 Marco I s l a n d  

meet ing.? '  I t  i s  t h e  a n t i t h e s i s  of t h e  s c i e n t i f i c  method t o  

d e v i s e  a s t u d y  t o  s u p p o r t  a c o n c l u s i o n ,  ra ther  t h a n  t o  draw 

c o n c l u s i o n s  from s c i e n t i f i c a l l y  v a l i d  s t u d i e s .  Moore ' s  s t u d y  

v i o l a t e d  t h i s ,  and o t h e r  a c c e p t e d  s o c i a l  s c i e n c e  norms. 

Moore h i m s e l f  d e s c r i b e d  h i s  methods  a s  " q u a s i - e x p e r i m e n t a l "  

( p . i )  w i t h  " o s t e n s i b l y  w e a k  e x p e r i m e n t a l  i n t e r v e n t i o n "  

( p . i i ) .  W e  have  s u b m i t t e d  a f f i d a v i t s  f rom respected acade- 

mics a t t e s t i n g  t o  t h e  d a n g e r s  of g i v i n g  a n y  w e i g h t  t o  t h e  

Moore s t u d y .  (CAC App. 1; A f f i d a v i t s  o f  D r s .  Dawkins and  

Pr ice ,  and l e t t e r  of D r .  Cox and Tom L e e ) .  The A f f i d a v i t s  

and  l e t t e r s  a t t e s t  t o  f l a w s  which a r e  s e l f - e v i d e n t .  

F i r s t ,  t h e  Moore s t u d y  is based on  a n  u n r e l i a b l e  

sample .  The  2 2  p a r t i c i p a n t s  i n  t h e  s t u d y  were described a s  

h a v i n g  been  " s e l e c t e d  t o  p r o v i d e  a s  much v a r i e t y  i n  s o c i a l  

background c h a r a c t e r i s t i c s  a s  p o s s i b l e . "  ( p . 3 ) .  However a l l  

t h e  p a r t i c i p a n t s  were c o l l e g e  s t u d e n t s .  

I n  S e c t i o n  I of  t h e  s t u d y ,  t h i s  " v a r i e t y "  was e v i -  

2 /  See, The F l o r i d a  Bar N e w s ,  Aug. l ,  1989,  h e a d l i n i n g  "Bar 
O k a y s S t r i c t  Lawyer Ad R e g u l a t i o n s , "  and p i c t u r i n g  F l o r i d a  
- 
Bar P r e s i d e n t  S t e v e  Z a c k  and Ben H i l l  I11 " e x p l a i n [ i n g ]  Bar 
p r o p o s a l s  a t  a J u l y  25 press  c o n f e r e n c e  i n  Tallahassee." 
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denced  by t h e  s e l e c t i o n  of s i x  males and  s i x t e e n  females. 

A l l  members of t h e  f i r s t  g r o u p  of e l e v e n  p a r t i c i p a n t s  were 

under  30 y e a r s  o l d  ("most were p r o b a b l y  under  2 5 " )  (p .3)  -- 

a p p a r e n t l y  t h e  a g e s  were n o t  r e c o r d e d  -- w h i l e  t h e  s e c o n d  

g r o u p  i n c l u d e d  a "wider"  r a n g e  ( p . 3 ) .  The w i d t h  o f  t h i s  

r a n g e  i s  n o t  r e p o r t e d .  The i n c l u s i o n  of two b l a c k  males i n  

a n  o therwise  w h i t e  g r o u p  of 22 was as  much r a c i a l  v a r i e t y  a s  

i t  was p o s s i b l e  f o r  Moore a n d  h i s  c o l l e a g u e s  t o  a c h i e v e .  

I n  S e c t i o n  I1 of t h e  s t u d y ,  u s i n g  196 col lege  s t u d e n t s ,  

o n l y  t h e  p e r c e n t a g e  of  m a l e s  a n d  females w a s  improved (47% 

and  5 3 % ,  r e s p e c t i v e l y ) .  ( p . 1 3 ) .  Aga in ,  t h e  g r o u p  was l a r g e l y  

young ( 9 3 %  unde r  a g e  2 6 )  and  non- Hispan ic  w h i t e  ( 8 0 % ) .  

Moore n o t e d  t h a t  t h e  s t u d y  p a r t i c i p a n t s  e x h i b i t e d  a 

" n e g a t i v e  a n d  s k e p t i c a l  a t t i t u d e  toward - a l l  t e l e v i s i o n  com- 

mercials ."  ( p . 9 )  (emphasis s u p p l i e d ) .  Some g r o u p  members 

a l so  e n t e r e d  t h e  s t u d y  w i t h  p r e - e x i s t i n g  n e g a t i v e  a t t i t u d e s  

t oward  l a w y e r s .  ( p . 9 ) .  N a t u r a l l y ,  t h e s e  n e g a t i v e  b i a s e s  a re  

most u n d e s i r a b l e  i n  i n d i v i d u a l s  e v a l u a t i n g  l a w y e r  t e l e v i s i o n  

a d v e r t i s i n g .  

N e i t h e r  S e c t i o n  I n o r  S e c t i o n  I1 of t h e  s t u d y  was 

r e p r e s e n t a t i v e  of F l o r i d a  t e l e v i s i o n  v i e w e r s  i n  g e n e r a l ,  or 

t hose  l i k e l y  t o  se lec t  a n  a t t o r n e y  t h r o u g h  t e l e v i s i o n  a d v e r -  

t i s i n g ,  i n  p a r t i c u l a r . -  However, Moore j u s t i f i e s  t h i s  l i m i -  3 /  

t a t i o n  by a n  i n c o n s p i c u o u s ,  b u t  t e l l i n g  d isc la imer ,  " [ t l h e r e  

is no  i n t e n t i o n  of g e n e r a l i z i n g  t h e s e  r e s u l t s  t o  a n y  l a r g e r  

p o p u l a t i o n . ' '  ( p . 1 3 )  (emphasis s u p p l i e d ) .  T h a t  disclaimer 

- 3/ - See, ABA Commission On A d v e r t i s i n g  Report To The House 
O f  D e l e g a t e s  ( 1 9 8 8 )  d e s c r i b i n g  t h e  l i k e l y  c l i e n t s  a s  m i d d l e  
a n d  l o w  income. (CAC App. 4 ) .  
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is enough t o  d i s c a r d  Moore a s  a c r e d i b l e  source of e v i d e n c e  

i n  t h i s  case. 

N e v e r t h e l e s s ,  i n  t h e  " E x e c u t i v e  Summary" of h i s  

r e s u l t s ,  Moore d o e s  make  a quantum l eap  from h i s  smal l  s t u d y  

g r o u p  t o  a much l a r g e r  p o p u l a t i o n ,  s t a t i n g ,  

I f  [ v i e w e r s '  ( o f  t e l e v i s i o n  a d v e r t i s -  
i n g ) ]  s u p p o r t ,  c o n f i d e n c e  a n d  t r u s t  
i n  t h e  l a w  i s  r e d u c e d  by t h e s e  commer- 
c i a l s ,  a s  was t h e  p r e d o m i n a n t  reac- 
t i o n  of s u b j e c t s  i n  t h i s  research, 
t h e n  s o c i e t y  s u f f e r s  a g r a v e  harm 
which  m u s t  b e  e v a l u a t e d  c a r e f u l l y  
a g a i n s t  t h e  p u t a t i v e  b e n e f i t s  of 
b r o a d e r  a d v e r t i s i n g .  ( p . i i )  ( e m p h a s i s  
s u p p l i e d ) .  

An o b j e c t i v e  e v a l u a t i o n  of Moore's s t u d y ,  and  

Moore ' s  own words, d e m o n s t r a t e  a l ack  of c r e d i b i l i t y  o n  

Moore's p a r t ,  and  on  t h e  p a r t  of The B a r  by s u b m i t t i n g  Moore 

a s  e v i d e n c e  o f  i t s  " s u b s t a n t i a l  i n t e r e s t . " -  4 /  

- 4/ I n  a d d i t i o n ,  Moore's a n a l y s i s  of h i s  r e s u l t s  lacks  o b j e c -  
t i v i t y .  Assuming, a r g u e n d o ,  t h a t  t h e  r e s u l t s  h a v e  meaning 
beyond t h e  s t u d y  group i t s e l f ,  a f a i r  a n a l y s i s  of t h e  da t a  
shows no  m e a n i n g f u l  d i f f e r e n c e s  be tween  v i e w e r s  and  non- 
v i e w e r s  of selected t e l e v i s e d  a d v e r t i s e m e n t s .  

Moore's comments f o c u s  o n  t h e  e x t r e m e  r e s p o n s e s ,  which 
r e p r e s e n t  a smal l  m i n o r i t y  of r e s p o n d e n t s .  H e  ove r-  
e m p h a s i z e s  s l i g h t  a n t i - a d v e r t i s i n g  r e s u l t s  ( p p . 1 5 , 1 7 , 1 8 )  and  
m i n i m i z e s  or  i g n o r e s  p r o - a d v e r t i s i n g  o r  n e u t r a l  r e s u l t s  

Given  t h e  wide m a r g i n  of e r r o r  due  t o  t h e  e x p e r i m e n t a l  
d e s i g n  (see CAC App. 1, A f f i d a v i t s  of D r s .  Dawkins and  Pr ice  
and L e e  a n d  C o x ) ,  s l i g h t  d i f f e r e n c e s ,  w h e t h e r  pro  or  c o n ,  
c a n n o t  be a t t r i b u t e d  t o  a d v e r t i s i n g .  Examining t h e  p o s i t i v e  
o r  n e g a t i v e  t r e n d  i n  t h e  r e s u l t s ,  r a the r  t h a n  t h e  e x t r e m e s ,  
r e v e a l s  some n e g a t i v e  f e e l i n g  abou t  a t t o r n e y s ,  b u t  u n r e l a t e d  
t o  a d v e r t i s i n g .  Moore's a n a l y t i c a l  a p p r o a c h  was outcome- 
o r i e n t e d  and h i s  c o n c l u s i o n s  a r e  n o t  s u b s t a n t i a t e d .  

Number- crunching a s i d e ,  c e r t a i n  r e s u l t s  a r e  o b v i o u s l y  
m i s r e p r e s e n t e d .  Whi le  87 .9% of Moore's non- viewers  and 
8 4 . 6 %  of Moore's v i e w e r s  t h o u g h t  t h a t  most l a w y e r s  would 
r e p r e s e n t  c l i e n t s  t h e y  knew t o  b e  l y i n g ,  Moore misstated h i s  
d a t a  a n d  i n c o r r e c t l y  reported t h a t  " even  a b r i e f  e x p o s u r e  t o  
t e l e v i s i o n  commercials seems t o  i n c r e a s e  t h i s  [ n e g a t i v e ]  
p e r c e p t i o n . "  ( p . 2 0 )  (emphasis s u p p l i e d ) .  

( PP 19 22 1 
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THE S. MYERS NEVADA STUDY 
BAR A P P E N D I X  C(91  

S t e f a n i e  Myers '  1988 U n i v e r s i t y  of Nevada, L a s  Vegas 

Master 's  t hes i s  is a p r i m a r y  Bar s u b m i s s i o n  r e g a r d i n g  t e l e v i -  

s i o n  a d v e r t i s i n g .  Myers,  A t t o r n e y  A d v e r t i s i n g :  The E f f e c t  

On J u r o r  P e r c e p t i o n s  And Verd ic t s  1 9 8 8 ) .  Myers i n t e r -  

viewed t h i r t y  Nevada j u r o r s  i n  s i x  t r i a l s  where t h e  p l a i n -  

t i f f ' s  l awyer  a d v e r t i s e d  on  t e l e v i s i o n ,  f i n d i n g  t h a t  j u r o r s  

f a v o r e d  t h e  d e f e n s e  i n  t h o s e  cases. However, Myers '  work i s  

a d m i t t e d ,  by h e r ,  t o  be u n r e l i a b l e  r e g a r d i n g  t h e  v e r y  

c o n c l u s i o n  which The Bar u r g e s  upon t h i s  C o u r t .  Perhaps The 

Bar d i d  n o t  read t o  p a g e  6 2  of  her  s t u d y ,  where Myers wro te :  

Because t h e  main c o n c l u s i o n  of  t h e  
research i n v o l v e d  j u r y  v e r d i c t s  when 
t h e  p l a i n t i f f ' s  l awyer  was a t e l e v i -  
s i o n  a d v e r t i s e r ,  r e s u l t s  would have  
had more v a l i d i t y  w i t h  a l a r g e r  num- 
ber o f  a d v e r t i s i n g  a t t o r n e y s  i n c l u d e d  
i n  t h e  s u r v e y .  There  were o n l y  a 
t o t a l .  of t h i r t y  r e s p o n d e n t  j u r o r s  i n  
s i x  t r i a l s  w i t h  a p l a i n t i f f ' s  l awyer  
who was a l so  a t e l e v i s i o n  adve r-  
t i s e r .  I t  c o u l d  b e  t h a t  t h e s e  s i x  
t r i a l s  were n o t  r e p r e s e n t a t i v e  of 
p e r s o n a l  i n j u r y  t r i a l s ;  perhaps t h e s e  
p a r t i c u l a r  s i x  cases d i d  n o t  have  t h e  
mos t  c o n v i n c i n g  e v i d e n c e  and  would 
have  ended  i n  d e f e n s e  v e r d i c t s  
whe the r  t h e  p l a i n t i f f ' s  l awyer  was a 
t e l e v i s i o n  a d v e r t i s e r  o r  n o t .  No 
d e t e r m i n a t i o n  c o u l d  b e  made from t h e  
d a t a  c o n c e r n i n g  t h e  p r o b a b l e  outcome 
of t h o s e  p a r t i c u l a r  t r i a l s  indepen-  
d e n t  o f  t h e  a d v e r t i s i n g  fac to r .  A l so ,  
j u r o r s  s h o u l d  have  been  a sked  i f  t h e y  
r e c o g n i z e d  a n y  o f  t h e  l a w y e r s  i n  
t h e i r  t r i a l  a s  t e l e v i s i o n  a d v e r t i -  
se r s .  Because t h e y  were n o t ,  no  
d e t e r m i n a t i o n  c o u l d  b e  made from t h e  
da ta  whether  j u r o r s  v o t e d  a g a i n s t  t h e  
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p l a i n t i f f ' s  a t t o r n e y  b e c a u s e  he / she  
was a t e l e v i s i o n  a d v e r t i s e r  o r  whe- 
t h e r  those  j u r o r s  were e v e n  aware 
t h a t  h e / s h e  a d v e r t i s e d  a t  a l l .  

The Myers " s t u d y "  c a r r i e s  no  w e i g h t  i n  Nevada; i t  i s  

m e a n i n g l e s s  i n  F l o r i d a .  

THE F L O R I D A  C I R C U I T  J U D G E S  QUESTIONNAIRE 
(BAR A P P E N D I X  C ( 6 ) )  

Two hundred  s i x t y- o n e  of  t h r e e  hundred s i x t y  j u d g e s  

were asked t h e  f o l l o w i n g  t h r e e  q u e s t i o n s :  

(1) Have you had any  p o t e n t i a l  
j u r o r ,  w i t n e s s  o r  o t h e r  p a r t y  
e x p r e s s  a n y  o p i n i o n  c o n c e r n i n g  
a d v e r t i s i n g  by l a w y e r s  d u r i n g  
any  p a r t  o f  a t r i a l ?  

( 2 )  Have you o b s e r v e d  a n y  c h a n g e s  i n  
t h e  p u b l i c ' s  p e r c e p t i o n  o f  t h e  
j u d i c i a l  s y s t e m  o r  t h e  a t t o r n e y s  
working w i t h i n  t h e  j u d i c i a l  
s y s t e m  which you a t t r i b u t e  t o  
l awyer  a d v e r t i s i n g  i n  whole  o r  
i n  p a r t ?  

( 3 )  I n  your  o p i n i o n ,  h a s  l awyer  ad-  
v e r t i s i n g  had an  i m p a c t  on  t h e  
p u b l i c ' s  c o n f i d e n c e  i n  t h e  admi- 
n i s t r a t i o n  of j u s t i c e ?  

F l o r i d a  C i r c u i t  J u d g e s  Q u e s t i o n-  
n a i r e ,  Bar App. C ( 6 ) ,  p . l .  

The a f f i d a v i t  o f  D r .  Marvin Dawkins ( C A C  App. 1) 

d i s c u s s e s  why t h e  q u e s t i o n n a i r e  p r o v e s  n o t h i n g  w i t h  r e g a r d  

t o  t e l e v i s i o n  a d v e r t i s i n g ,  r a d i o  a d v e r t i s i n g ,  d i r e c t  mail 

a d v e r t i s i n g  o r  y e l l o w  p a g e  a d v e r t i s i n g .  The q u e s t i o n s  were 

n o t  d e s i g n e d  t o  e l i c i t  i n f o r m a t i o n  r e g a r d i n g  d i f f e r e n t  t y p e s  

of a d v e r t i s i n g ,  c h o o s i n g  i n s t e a d  t o  l u m p  " a d v e r t i s i n g "  

t o g e t h e r  a s  a g e n e r i c  term. Nor d o  t h e  q u e s t i o n s  a t tempt  t o  

p r o v i d e  i n s i g h t s  i n t o  how t h e  s p e c i f i c  r u l e s  now p roposed  by 
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The Bar w i l l  address  a n y  of t h e  a n e c d o t a l  c o n c e r n s  n o t e d  by 

t h e  J u d g e s .  I n  s h o r t ,  t h e  Q u e s t i o n n a i r e  is  l o n g  on j u d g e s '  

p e r s o n a l  f e e l i n g s  and  s h o r t  o n  e v i d e n c e  of t h e  k ind  of 

s u b s t a n t i a l  s t a t e  i n t e r e s t  j u s t i f y i n g  s e v e r e  r e s t r a i n t s  o n  

commercial s p e e c h .  The  37 " S e l e c t e d  Comments" from named 

judges  and  o n e  "anonymous" judge  r e f l e c t  t h e  a n t i p a t h y  of 

t hose  j u d g e s  b u t  a r e  s i l e n t  a s  t o  t h e  v i e w s  of t h e  r e s t .  The 

" s e l e c t i v i t y "  of t h e  r e c o r d  l e n d s  c r e d e n c e  t o  our  s u b m i s s i o n  

t h a t  t h e  Bar ' s  " e v i d e n c e "  l acks  b o t h  w e i g h t  and  r e l i a b i l i t y .  

JUROR RESPONSES 
(BAR A P P E N D I X  E ( 4 ) )  

Appendix E ( 4 ) ,  Juror  Responses ,  d e m o n s t r a t e s  The  

Bar ' s  d i s i n g e n u o u s n e s s  and i t s  i n a b i l i t y  t o  d e v e l o p  t h e  

r e q u i s i t e  r e c o r d  f o r  i t s  p roposed  r e g u l a t i o n s .  

The  f i r s t  i t e m  i n  E ( 4 )  i s  a two-page l e t t e r  from a 

Las Vegas l awyer  t o  a member of T h e  Bar 's  A d v e r t i s i n g  C o m m i t -  

tee  t o u t i n g  t h e  S t e p h a n i e  Myers " s t u d y , "  d e s p i t e  Myers '  own 

d o u b t s  a b o u t  t h e  u t i l i t y  of h e r  d a t a .  O b v i o u s l y  t h e  l e t t e r  

h a s  n o t h i n g  t o  d o  w i t h  t h e  Appendix t i t l e  of J u r o r  Respons-  

- es,  a s s i g n e d  t o  i t  by The Bar. 

The s e c o n d  p a r t  o f  E ( 4 )  is  a seven- page  t r a n s c r i p t  

r e f l e c t i n g  t h e  v o i r  d i r e  r e s p o n s e s  of  two O r l a n d o  j u r o r s  

t e l l i n g  a n  a d v e r t i s i n g  l awyer  t h a t  h e  s h o u l d  n o t  a d v e r t i s e  

on  t e l e v i s i o n  and t h a t  t h e y  c o u l d  n o t  t h e r e f o r e  be "com- 

p l e t e l y  o b j e c t i v e "  w i t h  t h e  l a w y e r ,  b u t  t h a t  t h e y  w o u l d  n o t  - 
ho ld  t h e i r  f e e l i n g s  a b o u t  t h e  l awyer  " a g a i n s t  t h e  c l i e n t . "  

App. E ( 4 ) ,  pp.6-7 ( 2 2  and  23 a s  numbered o n  t r a n s c r i p t ) .  
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Thus E ( 4 ) ,  J u r o r  Responses ,  r e f l e c t s  two j u r o r s '  

a n i m o s i t y  toward t h e  e x e r c i s e  of a c o n s t i t u t i o n a l  r i g h t ;  t h e  

j u r o r s '  t o  - n o t  l e t  t h a t  a d v e r s e l y  a f f e c t  t h e i r  d u t y  

t o  g i v e  a c l i e n t  a f a i r  t r i a l ;  and  t h e  u t i l i t y  of t h e  v o i r  

d i r e  process i n  p r o t e c t i n g  c l i e n t s  from n e g a t i v e  f e e l i n g s  

j u r o r s  may h a v e  v i s  a v i s  a n y  l a w y e r .  I f  E ( 4 )  p r o v e s  

a n y t h i n g ,  it p r o v e s  t h a t  t h e  j u r y  s y s t e m  is a l i v e  and  w e l l .  

a b i l i t y  

- - -  

The Bar ' s  s u b m i s s i o n  of J u r o r  Responses  be l i e s  Ben 

H i l l ' s  v iew t h a t  t h e  a d m i n i s t r a t i o n  of j u s t i c e  is a d v e r s e l y  

a f fec ted  by l a w y e r  a d v e r t i s i n g .  The Bar 's  record,  especi- 

a l l y  w i t h  r e g a r d  t o  t e l e v i s i o n  a d v e r t i s i n g ,  a g a i n s t  which 

t h e  Bar m a k e s  i t s  s t r o n g e s t  " c h a r g e s , "  is  d e v o i d  of  compe- 

t e n t  e v i d e n c e  s u p p o r t i n g  t h e  " i n e s c a p a b l e  c o n c l u s i o n "  t h e  

Bar i s  t r y i n g  t o  s e l l  t o  t h i s  Court.?' 

- 5/ N o t  a s c i n t i l l a  of material  i n  t h e  record suppor t s  a n y  
c o n c l u s i o n  a b o u t  t h e  e l e c t r o n i c  m e d i a ' s  " u n i q u e  and  powerful  
c h a r a c t e r i s t i c s  m a k  [ i n g ]  them e s p e c i a l l y  suscep t ib le  t o  
abuse . . . . "  P e t i t i o n ,  p.4. 

The r e s t  of t h e  "Record" c a n  be r ev i ewed  and  d i s p o s e d  of 
r e l a t i v e l y  q u i c k l y .  I n d e e d ,  much o f  i t  suppor ts  o u r  posi-  
t i o n ,  n o t  T h e  Bar ' s .  

Bar Appendix A ( 2 ) ,  t h e  Bar Leaders Background Bookle t  i s  
a p u b l i c  r e l a t i o n s  h a n d o u t  p r e p a r e d  by  The Bar ' s  Depar tment  
of P u b l i c  I n f o r m a t i o n .  Appendix B is m e r e l y  a c o l l e c t i o n  of 
h u n d r e d s  of newspaper  c l i p p i n g s ,  l e a d i n g  o f f  w i t h  a 1986  
Andy Rooney column i n  which t h e  60 M i n u t e s  h u m o r i s t  d i f f e r s  
w i t h  t h e  U n i t e d  S t a t e s  Supreme C o u r t ' s  v i ew  t h a t  l a w y e r  
a d v e r t i s i n g  is pro tec ted  by t h e  F i r s t  Amendment. Appendix 
C(1) is a seven- yea r  o l d  ( 1 9 8 3 )  s t u d y  "conduc ted  w i t h  a 
r e p r e s e n t a t i v e  sample of 126  r e s p o n d e n t s  from Linn  County ,  
Iowa." The s t u d y ,  A t t i t u d e s  and  O p i n i o n s  Toward A d v e r t i s i n g  

c o n t i n u e d  on  n e x t  page . .  . . 

-1 2- 



5/ c o n t i n u e d  from p r i o r  page  . . . . . - 
f o r  Law F i r m s  c la ims no  1990 v a l i d i t y ,  nor  any  reason f o r  
b e l i e v i n g  i t s  c o n c l u s i o n s  a r e  a p p l i c a b l e  t o  t h e  u n i q u e l y  
h e t e r o g e n e o u s  p o p u l a t i o n  of F l o r i d a .  

Appendix C ( 2 )  i s  T h e  F l o r i d a  Bar 's  Communicat ions  A u d i t  
(May, 1 9 8 5 )  used by The Bar f o r  " d e f i n i n g  [ i t s ]  g o a l s . "  
( E x e c u t i v e  Summary, p . 1 ) .  The a u d i t  c a n v a s s e s  many of t h e  
E a r ' s  p rob lems ,  b u t  t h e  f i n a l  page ,  on  a d v e r t i s i n g ,  mus t  n o t  
have  been  read by The B a r  b e f o r e  i t  u s e d  i t  t o  s u p p o r t  i t s  
" i n e s c a p a b l e "  c o n c l u s i o n s .  T h e  A u d i t ' s  a u t h o r s  w r o t e :  

T h u s  t h e r e  is  no  s u p p o r t  f o r  
The F l o r i d a  Bar a t t e m p t i n g  t o  
r e g u l a t e  o r  d i c t a t e  s p e c i f i c a -  
t i o n s  f o r  l awyer  a d v e r t i s i n g .  

Bar App. C ( 2 ) ,  l a s t  page .  The a u t h o r s  s u g g e s t e d  " gu ide-  
l i n e s , "  more i n  t u n e  w i t h  t h e  " A s p i r a t i o n a l  Goa l s"  adop ted  
by t h e  American Bar A s s o c i a t i o n  Commission on A d v e r t i s i n g  i n  
Augus t ,  1988.  (CAC App. 2 and  4 ) .  

Appendix C ( 3 )  i s  a r e p o r t  t o  The Bar a b o u t  i t s  own pub- 
l i c  s e r v i c e  announcements ,  n o t  a b o u t  l a w y e r  a d v e r t i s i n g .  
C ( 4 )  i s  a 1987 r e p o r t  on A t t i t u d e s  & O p i n i o n s  of F l o r i d a  
A d u l t s  Toward Direc t  Mail A d v e r t i s i n g  By A t t o r n e y s .  I t  is 
i r r e l e v a n t  t o  t e l e v i s i o n ,  r a d i o ,  newspaper ,  magaz ine ,  y e l l o w  
page o r  any  o t h e r  form of  a d v e r t i s i n g .  Appendix C ( 5 ) ,  Lee, 
Lawyer A d v e r t i s i n g :  Consumer A t t i t u d e s ,  Response P a t t e r n s ,  
and M o t i v a t i o n  F a c t o r s  ( 1 9 8 7 )  is  a n  i n- d e p t h  r e p o r t  s u p p o r t -  
ing  a d v e r t i s i n g .  I n d e e d ,  Mr. L e e  h a s  s u b m i t t e d  a l e t t e r  
( C A C  App. 1)  d e m o n s t r a t i n g  t h e  i n e p t i t u d e  of The Bar ' s  
p r i n a r y  e v i d e n c e ,  t h e  Moore "S tudy . "  C ( 1 7 )  is  a 2-page Memo 
t o  Ben H i l l  from S t e p h e n  Mas te r son  r e g a r d i n g  f o c u s  g r o u p s '  
p u r p o r t e d  v iews  on l awyer  a d v e r t i s i n g .  As ide  f rom t h e  f a c t  
t h a t  s u c h  a memo p r o v e s  n o t h i n g ,  Mr. Lee 's  l e t t e r  (CAC App. 
1) e x p l a i n s  t h e  s h o r t c o m i n g s  of  " f o c u s  g r o u p s "  g e n e r a l l y .  

Appendix C ( 8 )  i s  an  Iowa, 1988 r e p o r t  c a l l e d  Consumer 
A t t i t u d e s  Toward Yel low Pages  L e g a l  A d v e r t i s i n g .  I t  y i e l d s  
n o t h i n g  r e g a r d i n g  F l o r i d a  t e l e v i s i o n ,  r a d i o  o r  o t h e r  forms  
of a d v e r t i s i n g .  I t  was based  upon a " sample  of  a p p r o x i-  
m a t e l y  1 0 0  Iowa a d u l t s . "  C ( 8 ) ,  p.2. Appendix C ( 9 )  i s  t h e  
S. Myers Nevada s t u d y ,  d i s c u s s e d  above  b e c a u s e  i t  d o e s  
r e l a t e  t o  t e l e v i s i o n ,  and  i t ,  i n  t h e  a u t h o r ' s  own words ,  is  
u n r e l i a b l e .  M s .  Myers c o n c e d e s  "There  e x i s t s  a p a u c i t y  of 
l i t e r a t u r e  on t h i s  s u b j e c t . "  ( C ( 9 ) ,  p.63.  The F l o r i d a  Bar 
a p p a r e n t l y  was n o t  d i s s u a d e d  from i t s  " i n e s c a p a b l e "  
c o n c l u s i o n s  by  t h e  c a v e a t  of i t s  c l a i m e d  major  s o u r c e .  

c o n t i n u e d  on n e x t  page  .... 
-1 3- 



- 5/ c o n t i n u e d  from p r i o r  page  .... 
Appendix C ( 1 0 )  i s  a May, 1988  a p p a r e n t l y  Bar- 

commissioned s u r v e y  on lawyer  a d v e r t i s i n g  which c o n c l u d e d  "A 
s t r o n g  m a j o r i t y  o f  t h e  v o t e r s  ( 5 9 % )  b e l i e v e  l awyer  
a d v e r t i s i n g  on  t e l e v i s i o n  i s  bad f o r  t h e  p u b l i c . "  The  posed  
h i g h l y  n e g a t i v e  a n d  s u g g e s t i v e  q u e s t i o n s  a r e  c h a r a c t e r i s t i c  
of  The Bar ' s  s t y l e  o f  research and  d e m o n s t r a t e  t h e  r e a s o n s  
why The  Ba r ' s  " s t u d i e s "  s h o u l d  be rejected o r  s u b j e c t e d  t o  
c r o s s  e x a m i n a t i o n .  The r e s p o n d e n t s  were a s k e d ,  i n t e r  a l i a  
i f  t h e y  a g r e e d  o r  d i s a g r e e d  w i t h  these  s t a t e m e n t s  ( c a p s  i n  
o r i g i n a l )  (App. C(10 ,  p . 5 ) :  

ONE B I G  PROBLEM W I T H  LAWYER 
A D V E R T I S I N G  ON T.V. I S  THAT THE 
COMMERCIALS ARE S O  POORLY DONE, 
THAT I T  G I V E S  ALL LAWYERS A BAD 
IMAGE. 

LAWYERS WHO ADVERTISE ON TELE- 
VISION ARE NOT REALLY COMPETENT 
OR THEY WOULD NOT HAVE TO ADVER- 
TISE TO GET CLIENTS.  

LAWYERS WHO ADVERTISE ON T.V. 
REMIND ME OF USED CAR SALESMEN. 

* * * 

* * * 

Appendix C ( 1 0 )  i s  a " D r a f t "  of a n  ABA mee t ing  s p e e c h  on 
a d v e r t i s i n g .  (The  a c t u a l  t e x t  may d i f f e r ) .  Appendix C ( 1 2 )  
i s  The Bar 's s u r v e y  of  i t s  own a d s .  Appendix C ( 1 3 )  i s  
some th ing  c a l l e d  AFTL, The C i v i l  J u r y  S t u d y  Seminar  ( 1 9 8 8 ) .  
A s e r i e s  of " s u r v e y s "  t o u c h  a l o t  of  b a s e s ,  two of  which are  
of i n t e r e s t .  One showed a n  u n f a v o r a b l e  p u b l i c  v iew of 
lawyer  t e l e v i s i o n  ads primar i l y  because t h e y  " encourage  
l a w s u i t s . "  (p .11) .  The r e s p o n d e n t s  were n o t  asked  i f  t h e y  
s u p p o r t e d  access t o  t h e  c o u r t s  o r  t h e  r i g h t  t o  seek r e d r e s s  
f o r  l e g a l  wrongs.  The o t h e r  s u r v e y  asked "What i s  t h e  w o r s t  
t h i n g  you c a n  s a y  a b o u t  l a w y e r s ? "  The r e s p o n s e s  showed 
a d v e r t i s i n g  was f a r  f rom t h e  r e s p o n d e n t s '  minds:  1 7 %  s a i d  
" fees  t o o  h i g h " ;  13% s a i d  " g r e e d y" ;  11% s a i d  " c o r r u p t ,  
d i s h o n e s t ,  c r o o k s . "  D e f e n d e r s  of t h e  g u i l t y  g o t  5% of t h e  
w o r s t  r e s p o n s e s ,  and a h o s t  of  o t h e r  n e g a t i v e  comments 
p r e c e e d e d  t h e  3% who t h o u g h t  t h e  w o r s t  t h i n g  a b o u t  l a w y e r s  
i s  t h a t  " t h e y  a d v e r t i s e . "  C ( 1 3 ) ,  p.7. Appendix C ( 1 4 ) ,  t h e  
Moore s t u d y ,  i s  d i s c u s s e d  i n  d e t a i l  i n  t h e  body of  t h i s  
B r i e f  . 

c o n t i n u e d  on n e x t  page  .... 
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5/ continued from p r i o r  page .... - 
Appendix C ( 1 5 )  i s  t h e  handwritten informal survey of a 

Board of Governors Public Member. Her responses showed t h a t  
40  of 52 persons supported adver t i s ing  because t h i s  i s  a 
" f r e e  country: why n o t ? "  W h i l e  none of the  6 2  people Ms. 
Tribble  spoke t o  would h i r e  a lawyer from a T.V. ad, her 
recorded comments were "Someone who doesn ' t  know m i g h t  need 
the  in fo  [provided by t h e  ad ] . "  Appendix D ( 1 ) - ( 5 )  is  a 
c o l l e c t i o n  of lawyer marketing information, including one 
marketer ' s  "moth t o  a flame" ( D ( 3 ) )  p i t ch .  Appendix E (1) 
and ( 2 )  a r e  pamphlets on commercial wr i t ing  and adver t i s ing ;  
E ( 3 )  a r e  undated t r a n s c r i p t s  of commercials; E ( 4 )  i s  t h e  1 
ju ry  response discussed i n  t h e  body of t h i s  Br ie f ;  E(5 )  a re  
nine "Public  Complaints" -- presumably t h e  only l e t t e r s  
wr i t t en  t o  t h e  Bar about adver t i s ing  between October, 1987 
( t h e  e a r l i e s t ) ,  and October, 1989 ( t h e  l a t e s t  l e t t e r ) .  

Appendix E ( 6 )  which t h e  Bar l i s t s  i n  i ts  Table of 
Contents a s  "Dramatizations" is one New York T i m e s  a r t i c l e  
about NBC discont inuing dramatizat ions on i t s  news shows. 
Appendix ( F )  , "Newspaper Advertisements," a r e  undated 
xeroxes of two ads the  Bar apparent ly d i s l i k e s .  

Appendix G d e a l s  exc lus ive ly  w i t h  yellow page adver t i se-  
men t s .  Appendix H ( l ) a n d ( 2 )  r e l a t e  genera l ly  t o  lawyer d i s c i-  
p l i n e  processes .  The d a t a  r e l evan t  t o  t h i s  case is supplied 
by u s  i n  CAC App. 3. Appendix H(3) shows amounts spent  by 
some t e l e v i s i o n  a d v e r t i s e r s ,  and at tached mate r i a l s  include 
a 1 0  year old ( 1 9 8 0 )  r epor t  on post-Bates adver t i s ing  i n  
F lor ida .  Appendix H ( 4 )  is a one-page s tatement  regarding 
t h e  number of d i r e c t  mail l e t t e r s  s e n t  i n  F lor ida .  Appendix 
H(5) is Bar Counsel John Berry ' s  a f f i d a v i t  ( s e e  Brief 
footnote  1 2 ) ,  supporting our p o s i t i o n  t h a t  lawyer adver t i s-  
i n g  poses no d i s c i p l i n a r y  problems. 

Appendix I i s  a l l  Direct  Mail ma te r i a l .  Appendix J i s  
a l l  Direct  Mail r e l a t e d .  Appendix K is B r i e f s  and other 
ma te r i a l s  r e l a t i n g  t o  Alabama, C a l i f o r n i a ,  Tennessee, Iowa 
and New Jersey .  Appendix L is  "Miscellaneous" ma te r i a l ,  
including the  Carl Hiaasen interview and t h e  l i s t  of those 
t o  whom the  Bar s e n t  i t s  "New Advertising Rules." 
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THE ALTERNATIVE MOTION TO 
REMAND TO A S P E C I A L  MASTER 

The C o u r t  h a s  a spec i a l  r o l e  i n  a case s u c h  a s  t h i s .  

I t  s i ts  a s  a body which  c a n  e n a c t  l e g i s l a t i o n  recommended by  

t h e  F l o r i d a  Bar, and  i t  s i t s  a s  a C o u r t  which  c a n  d e c l a r e  

p r o p o s e d  Bar l e g i s l a t i o n  i n v a l i d  u n d e r  t h e  F l o r i d a  a n d  

U n i t e d  S t a t e s  C o n s t i t u t i o n s .  Thus i t s  ro l e  is b o t h  l e g i s l a -  

t i v e  a n d  a d j u d i c a t i v e .  

I n  t h i s  case t h e  o p p o n e n t s  of t h e  p r o p o s e d  l e g i s l a -  

t i o n  a r e  a s k i n g  t h e  C o u r t  t o  a d j u d i c a t e  t h e i r  r i g h t s  unde r  

t h e  s t a t e  a n d  f edera l  c o n s t i t u t i o n s .  The  g o v e r n i n g  s t a n -  

d a r d s  of j u d i c i a l  r e v i e w  r e q u i r e  t h a t  t h e  C o u r t  fo l low a 

f o u r - p a r t  a n a l y s i s .  

At t h e  o u t s e t ,  w e  mus t  d e t e r m i n e  
w h e t h e r  t h e  e x p r e s s i o n  i s  pro-  
t e c t e d  by t h e  F i r s t  Amendment. 
For  commercial speech t o  come 
w i t h i n  t h a t  p r o v i s i o n ,  i t  a t  
l e a s t  mus t  c o n c e r n  l a w f u l  a c t i -  
v i t y  and  n o t  be m i s l e a d i n g .  
N e x t ,  w e  a s k  whe the r  t h e  asser t-  
ed government  i n t e r e s t  i s  sub-  
s t a n t i a l .  I f  b o t h  i n q u i r i e s  
y i e l d  p o s i t i v e  a n s w e r s ,  w e  mus t  
d e t e r m i n e  w h e t h e r  t h e  r e g u l a t i o n  
d i r e c t l y  a d v a n c e s  t h e  gove rn-  
m e n t a l  i n t e r e s t  a s s e r t e d ,  and 
w h e t h e r  o r  n o t  i t  i s  more e x t e n-  
s i v e  t h a n  n e c e s s a r y  t o  s e r v e  
t h a t  i . n t e r e s t .  

C e n t r a l  Hudson G a s  a n d  E l ec t r i c  
Corp. v .  P u b l i c  S e r v i c e  C o m m i s -  
s i o n  of N e w  Y o r k ,  447 U.S .  557, 
566 ( 1 9 8 0 ) .  ( e m p h a s i s  s u p p l i e d ) .  
- 

See a l s o ,  The F l o r i d a  Bar v .  F e t t e r m a n ,  439 So.2d 8 3 5  ( F l a .  

1 9 8 3 ) .  The t e s t  f o r  m e a s u r i n g  t h e  f i t  be tween  t h e  s u b s t a n-  

t i a l  i n t e r e s t  and  t h e  r e g u l a t i o n  r e q u i r e s  t h e  C o u r t  t o  
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d e t e r m i n e  i f  t h e  r e g u l a t i o n  is "a means n a r r o w l y  t a i l o r e d  t o  

a c h i e v e  t h e  des i r ed  o b j e c t i v e . "  Board of T r u s t e e s  of t h e  

S t a t e  Univ.  of N e w  York v .  Fox, U . S .  , 1 0 9  S . C t .  a t  - -  - 
3035. (emphasis s u p p l i e d ) .  

I f  t h i s  case were b e i n g  t r i e d  l i k e  most l a w s u i t s  

c h a l l e n g i n g  t h e  c o n s t i t u t i o n a l i t y  of l e g i s l a t i o n ,  t h e - u l t i -  

mate e v i d e n t i a r y  b u r d e n  would b e  on  The Bar t o  d e m o n s t r a t e  

bo th  a r e l i a b l e  bas i s  f o r  i ts  " s u b s t a n t i a l  i n t e r e s t , "  and 

how t h e  r e g u l a t i o n s  meet t h e  " n a r r o w l y  t a i l o r e d "  t e s t .  

The t r i a l  would  permit d i s c o v e r y  and  c ross- examina-  

t i o n  of The B a r ' s  w i t n e s s e s  a n d  " e x p e r t s "  t o  d e m o n s t r a t e  

b i a s ,  f lawed methodology ,  baseless c o n c l u s i o n s .  The p l a i n -  

t i f f  o p p o n e n t s  would be allowed t o  p r e s e n t  t h e i r  own e v i d e n-  

t i a r y  t e s t i m o n y  and i t  too would  be s u b j e c t e d  t o  cross-  

e x a m i n a t i o n  s c r u t i n y .  A f i n d e r  of f ac t  w o u l d ,  based upon 

p r o p e r l y  p r e s e n t e d  e v i d e n c e ,  be a b l e  t o  d e t e r m i n e  i f  t h e  

e l e c t r o n i c  media  a r e  " e a s i l y  abused" and  i t s  " p a s s i v e "  

l i s t e n e r s  s u b j e c t e d  t o  e x t r a o r d i n a r y  p r e s s u r e s . ? '  The  f i n d e r  

of f a c t  wou ld  b e  ab le  t o  d e t e r m i n e  whe the r  s u f f i c i e n t  

c o m p e t e n t  e v i d e n c e  suppor t s  The Bar ' s  " i n e s c a p a b l e "  c o n c l u-  

s i o n  t h a t  l a w y e r  a d v e r t i s i n g  (wh ich  k i n d ? )  "was h a v i n g  a n  

a d v e r s e  e f f e c t  on  t h e  a d m i n i s t r a t i o n  of j u s t i c e  and was 

undermin ing  t h e  c o n f i d e n c e  of t h e  p u b l i c  i n  t h e  l e g a l  

sy s t em."  H i l l  A f f i d a v i t ,  A p p .  A ( l ) ,  p.4. 

Because  t h i s  case i s  b e i n g  " t r i e d "  i n  t h i s  C o u r t  -- t h e  

- 6/ T h e  way t h e  Bar h y p e r b o l i z e s ,  o n e  would t h i n k  t h a t  a 
hand r e a c h e s  o u t  of a t e l e v i s i o n  s e t  o r  r a d i o  and  g r a b s  
l i s t e n e r s / v i e w e r s  by t h e  neck ,  d r a g g i n g  them i n t o  a law 
o f f i c e  t o  be  " s i g n e d  up."  

-17- 
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F l o r i d a  Supreme C o u r t  -- t h e r e  h a s  b e e n  n o  o p p o r t u n i t y  t o  

t e s t  The  Bar ' s  " e v i d e n c e "  i n  t h e  c r u c i b l e  of c o n f r o n t a t i o n  

and c r o s s- e x a m i n a t i o n .  W e  h a v e  s u b m i t t e d  t o  t h e  C o u r t  (CAC 

A p p .  3 )  p o w e r f u l  d a t a  a n d  reported cases which d e m o n s t r a t e  

( a )  t h a t  a d v e r t i s i n g  i s  n o t  t h e  c a u s e  o f  t h e  l e g a l  profes- 

s i o n ' s  image p r o b l e m  and  ( b )  t h e  f a i l i n g s  of The Bar ' s  

record.  (See, - d i s c u s s i o n  a t  pp .12 -15 (N .5 ) ,  i n f r a ,  and CAC 

A p p e n d i x ) .  W h i l e  w e  b e l i e v e  i n  t hose  s u b m i s s i o n s ,  t h e y ,  

l i k e  t h e  Bar ' s  e v i d e n c e  a r e  o n e  s i d e ' s  s u b m i s s i o n s .  

Due process  o f  law r e q u i r e s  more. Where, a s  h e r e ,  

t h i s  C o u r t  is  s i t t i n g  a s  a n  a d j u d i c a t i v e  body,  mandated t o  

d e t e r m i n e  w h e t h e r  The  Bar ' s  p r o p o s e d  r u l e s  pass  s t a t e  and 

f e d e r a l  c o n s t i t u t i o n a l  m u s t e r ,  t h e  r i g h t  t o  b e  h e a r d  mus t  

i n c l u d e  t h e  r i g h t  t o  a record composed of more t h a n  

commissioned ' ' s t u d i e s , "  a n e c d o t e s ,  newspaper  c l i p p i n g s ,  a n d  

s e l f - s e r v i n g  a f f i d a v i t s .  

The e s s e n t i a l  e l e m e n t  of d u e  p r o c e s s  o f  law is  t h e  

r i g h t  t o  b e  heard .  G r a n n i s  v .  Ordean ,  234 U.S. 385  ( 1 9 1 4 ) ;  

S t a t e  v .  S m i t h ,  547 So.2d 131 ,134  ( F l a .  1 9 8 9 ) .  What process 

i s  due  d e p e n d s  upon t h e  f a c t s  a n d  c i r c u m s t a n c e s  of t h e  p a r t i -  

cu la r  case. Logan v .  Zimmerman Brush  Co., 455 U.S. 422 ,429  

( 1 9 8 2 ) ;  M e t r o p o l i t a n  Dade Co. F a i r  Hous ing  and  Employment 

Appeals Bd.  v .  S u n r i s e  V i l l a g e  Mob i l e  H o m e  P a r k ,  I n c . ,  511 

So.2d 962 ,967  ( F l a .  1 9 8 7 ) .  Compare, P e t i t i o n  of Felmeister 

& Isaacs ,  518 A.2d 188 ,191 ,  203 ( N . J .  1 9 8 6 )  ( " Reco rd  p r o o f  

[ n o t  ' a n e c d o t e s ' ]  i s  r e q u i r e d " )  ( e m p h a s i s  i n  o r i g i n a l ) .  See 

d i s c u s s i o n  of Felmeister ,  i n f r a .  

T h i s  case i n v o l v e s  r e s t r i c t i o n s  upon a f u n d a m e n t a l  
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s t a t e  a n d  federa l  c o n s t i t u t i o n a l  r i g h t .  I n  The F l o r i d a  Bar 

v .  F e t t e r m a n ,  439 So.2d 835  ( F l a .  1 9 8 3 ) ,  t h i s  C o u r t  acknow- 

l e d g e d  i t s  c o n c e r n  f o r  " t h e  d e l i c a t e  b a l a n c e  be tween  c o n s t i -  

t u t i o n a l  f reedom of e x p r e s s i o n  a n d  l eg i t imate  u n r e s t r a i n e d  

e x e r c i s e  of t h a t  p r i v i l e g e . "  I n  F e t t e r m a n ,  t h e  C o u r t  

re jec ted  f i n d i n g s  of f a c t  and  recommendat ions  made by a 

Referee a f t e r  a f u l l  a d v e r s a r i a l  h e a r i n g ,  s a y i n g :  

The  Bar h a s  f a i l e d  t o  e s t a b l i s h  
t o  t h i s  C o u r t ' s  s a t i s f a c t i o n  t h e  
r e q u i s i t e  s u b s t a n t i a l  j u s t i f i c a -  
t i o n  f o r  t h e  a t t e m p t e d  r e s t r a i n t  
on r e s p o n d e n t ' s  u s e  of "The L a w  
Team, F e t t e r m a n  a n d  Associates ."  
RMJ; C e n t r a l  Hudson G a s ,  447 
U.S. a t  563-564 ... Bates,  443 
U . S .  a t  350. 

- 

I /  F e t t e r m a n ,  439 So.2d a t  840.-  

I f  due  process r e q u i r e s  t h a t  Mr. F e t t e r m a n  a n d  a l l  

Bar members h a v e  a c h a n c e  t o  d e v e l o p  a r e c o r d  before  t h e y  

c a n  b e  d i s c i p l i n e d  by t h i s  C o u r t ,  t h e n  d u e  process mus t  

r e q u i r e  t h a t  proposed r u l e s  which  would l i m i t  Bar members'  

F i r s t  Amendment a n d  A r t i c l e  I ,  S 4  r i g h t s  mus t  b e  s u b j e c t  t o  

m e a n i n g f u l  e x a m i n a t i o n  b e f o r e  t h e y  a re  p r e s e n t e d  t o  t h i s  

C o u r t  . 
We a r g u e  t h a t  t h e  Bar ' s  "Record"  u t t e r l y  f a i l s  t o  

s u p p o r t ,  by a n y  s t a n d a r d  of measurement  of c o m p e t e n t  e v i -  

e n c e ,  t h e  c o n c l u s i o n s  i t  u r g e s  upon t h i s  C o u r t .  Bu t  i f  t h e  

C o u r t  is  i n c l i n e d  t o  c o n s i d e r  a t  a l l  The Bar ' s  " e v i d e n t i a r y "  

- 7/ The C o u r t  d i d  f i n d  o n e  of F e t t e r m a n ' s  r a d i o  a d s  t o  h a v e  
c o n t a i n e d  " s e n s a t i o n a l "  l a n g u a g e  b u t  imposed no  s a n c t i o n s  
b e c a u s e  t h e  a d s  were no  l o n g e r  u sed .  F e t t e r m a n  t h u s  
d e m o n s t r a t e s  t h a t  t h e  p r e s e n t  r u l e s  c a n  w o r k ,  a p o i n t  w e  
e n l a r g e  upon a t  p .27 ,  i n f r a .  
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s u b m i s s i o n ,  i t  s h o u l d  d o  so o n l y  a f t e r  a Special  Master is 

a p p o i n t e d  t o  c o n d u c t  a h e a r i n g  or  h e a r i n g s  i n  which The 

Bar I s " e v i d e n c e "  ( a n d  t h e  o p p o n e n t s '  e v i d e n c e )  c a n  b e  tested 

by means c o n s i s t e n t  w i t h  d u e  process of l a w .  

For t h a t  r e a s o n ,  a s  a n  a l t e r n a t i v e  t o  s i m p l y  

r e j e c t i n g  t h e  Bar 's  p roposed  R u l e s  f o r  t h e  r e a s o n s  w e  

a r t i c u l a t e  i n f r a ,  w e  a sk  t h a t  t h e  Cour t  a p p o i n t  a Spec ia l  

Master and  remand t h i s  case t o  him or  h e r  w i t h  i n s t r u c t i o n s  

t o  m a k e  f i n d i n g s  of f a c t  r e g a r d i n g  The B a r ' s  b u r d e n  of 

e s t a b l i s h i n g  i t s  " s u b s t a n t i a l  i n t e r e s t , "  and  whe the r  i t s  

p r o p o s e d  r u l e s  a r e  " n a r r o w l y  t a i l o r e d "  t o  remedy t h e  e v i l s  

it  p e r c e i v e s  i n  l a w y e r  a d v e r t i s i n g .  

The  a rgumen t  w e  m a k e  be low r e g a r d i n g  t h e  t r u l y  

q u a n t i f i a b l e  r e c o r d  r e g a r d i n g  a d v e r t i s i n g  and  i t s  n o n- e f f e c t  

upon t h e  a d m i n i s t r a t i o n  of j u s t i c e  suppor t s  b o t h  f a c e t s  of 

t h e  o p p o n e n t s '  s u b m i s s i o n .  F i r s t  i t  p r e s e n t s  a r e a l  record 

of c o m p e t e n t  e v i d e n c e  n e g a t i n g  The Bar ' s  s e l f - s e r v i n g  

s t u d i e s  and  a n e c d o t e s ,  and  s e c o n d ,  it  d e m o n s t r a t e s  t h a t  

t h e r e  a r e ,  a t  t h e  l e a s t ,  d i s p u t e d  issues o f  f a c t  i n  t h i s  

case making a remand f o r  f a c t - f i n d i n g  t h e  c l a s s i c  and  proper 

way f o r  a d j u d i c a t i n g  t h i s  k ind  of c o n s t i t u t i o n a l  d i s p u t e . 8 1  

- 8/ Compare, A s k e w  v .  H a r g r a v e ,  401 U.S. 476,478 ( 1 9 7 1 ) ,  
where  t h e  Supreme C o u r t  condemned c o n s t i t u t i o n a l  d e c i s i o n -  
making w i t h o u t  a p r o p e r l y  d e v e l o p e d  r e c o r d :  " S i n c e  t h e  
manner i n  w h i c h  t h e  program opera tes  may be c r i t i c a l . . . t h a t  
c la im s h o u l d  n o t  be d e c i d e d  w i t h o u t  f u l l y  d e v e l o p i n g  t h e  
f a c t u a l  record a t  a h e a r i n g . "  I n  I D K ,  I n c .  v .  C l a r k  County ,  
836 F.2d 1185  ( 9 t h  C i r .  1 9 8 8 ) ,  t h e  C o u r t  wro t e :  "Summary 
Judgment  i n  cases i n v o l v i n g  c o n s t i t u t i o n a l  i s sues  i s  o f t e n  
u n d e s i r a b l e  b e c a u s e  a c o u r t  b e n e f i t s  from a we l l -deve loped  
record when d e c i d i n g  complex a n d  i m p o r t a n t  q u e s t i o n s . "  Id .  
a t  1189 .  

- 
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A. 

THE PUBLIC PERCEPTION OF THE LEGAL 
PROFESSION I S  BASED ON FACTORS OTHER 

THAN LAWYER A D V E R T I S I N G ,  AND S U C H  
ADVERTISING HAS NOT D I M I N I S H E D  

E I T H E R  THE PUBLIC'S D E S I R E  
FOR L I T I G A T I O N  OR THE 

ADMINISTRATION OF J U S T I C E  

Publ ic  Reprimands and More Serious 
Sanctions of Attorneys by T h e  Flor ida 
Bar a r e  i n  Response t o  a Variety of 
Unethical and I l l e g a l  Conduct, and 
a r e  V i r t u a l l y  Never Related t o  Lawyer 

. -  Advert is ins  

The Florida Bar c u r r e n t l y  has  r egu la t ions  which a r e  

adequate t o  prevent the  inappropr ia te  u s e  of advertisements 

which a r e  f a l s e  or  misleading.-  '' Attorneys who v i o l a t e  

- 9/ See, i n t e r  a l i a  Rules 4 - 7 . l ( a ) - ( c )  and 4-7.3(e) :  

A lawyer s h a l l  not make or permit t o  be 
made a f a l s e  or misleading communication 
about t h e  lawyer or t h e  lawyer 's  se rv ices .  A 
communication i s  f a l s e  or misleading i f  it: 

( a )  Contains a mater ia l  misrepresenta t ion  
of f a c t  or law or omits a f a c t  necessary t o  
make t h e  s ta tement  considered a s  a whole not  
ma te r i a l ly  misleading; 

( b )  Is l i k e l y  t o  c r e a t e  an u n j u s t i f i e d  
expectat ion about r e s u l t s  the  lawyer can 
achieve or s t a t e s  or implies  t h a t  t h e  lawyer 
can achieve r e s u l t s  by means t h a t  v i o l a t e  the  
R u l e s  of Professional  Conduct or o ther  law; 
or 

( c )  Compares t h e  lawyer 's  s e r v i c e s  w i t h  
o ther  lawyers'  s e r v i c e s ,  u n l e s s  t he  compari- 
son can be f a c t u a l l y  subs tan t i a t ed .  * * * 

( e )  Any f a c t u a l  s ta tement  contained i n  
any advertisement or any information furn ish-  
ed t o  a prospect ive c l i e n t  under t h i s  r u l e  
s h a l l  not  be:  

(1) Di rec t ly  f a l s e  or misleading; 
( 2 )  Impliedly f a l s e  or misleading; 
( 3 )  F a i l  t o  d i s c l o s e  mater ia l  informa- 

( 4 )  Unsubstantiated i n  f a c t ;  or 
( 5 )  Unfair .  

t i o n ;  
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these bounds  a r e  s u b j e c t  t o  p u b l i c  r e p r i m a n d s  a n d  o t h e r ,  

more s e r i o u s  d i s c i p l i n a r y  p r o c e d u r e s  b r o u g h t  by  T h e  Bar and  

a p p r o v e d  by  t h i s  C o u r t .  A r e v i e w  of cases reported i n  

S o u t h e r n  2d t h r o u g h  J a n u a r y  1, 1990  r e v e a l s  t h a t  s i n c e  1978 ,  

a f t e r  Bates v .  S t a t e  Bar of A r i z o n a ,  433  U . S .  350 ( 1 9 7 7 ) ,  

opened  t h e  d o o r  f o r  lawyer a d v e r t i s i n g ,  t h e  F l o r i d a  Bar and  

t h i s  C o u r t  h a v e  i s s u e d  343  p u b l i c  r e p r i m a n d s  o r  more s e r i o u s  

s a n c t i o n s  f o l l o w i n g  d i s c i p l i n a r y  p r o c e e d i n g s ,  and  o n l y  t h r e e  

of t h o s e  i n v o l v e d  a d v e r t i s i n g . i O '  The e x t e n t  a n d  k i n d  of t h e  

reported o the r  m i s c o n d u c t  i s  c o m p e l l i n g  e v i d e n c e  t h a t  

n e g a t i v e  p u b l i c  p e r c e p t i o n s  of t h e  p r o f e s s i o n  a r e  based on  

f a c t o r s  u n r e l a t e d  t o  Bates and  i t s  p rogeny .  Poor images  of 

l a w y e r s  a r e  formed b y  t h e i r  s e r i o u s  m i s c o n d u c t  -- m i s c o n d u c t  

1 0 /  A f o u r t h  case i s  T h e  F l o r i d a  Bar v .  S c h r e i b e r ,  420 So.2d 
599 ( F l a .  1 9 8 2 ) ,  v a c a t i n g  407 So.2d 595  ( F l a .  1 9 8 1 ) .  
F o l l o w i n g  t h e  U n i t e d  S t a t e s  Supreme C o u r t ' s  o p i n i o n  i n  I n  r e  
R . M . J . ,  455 U . S .  191 ,  1 0 2  S . C t .  929 ( 1 9 8 2 ) ,  t h e  c a u s e  
a g a i n s t  Schreiber  f o r  direct-mail  s o l i c i t a t i o n  was 
d i smissed .  

The 343 cases were t h e  p r o d u c t  of a Westlaw compu te r  
search u s i n g  t h e  f o l l o w i n g  q u e r y :  s y ( 1 a w y e r  a t t o r n e y  /p 
d i s c i p l i n ! )  & t i ( " F 1 o r i d a  Bar")  & d a ( a f t  1- 1- 78) .  T h i s  
r e t r i e v e d  a l l  cases s i n c e  J a n u a r y  1, 1978 which c o n t a i n e d  
" F l o r i d a  Bar" i n  t h e  t i t l e  of t h e  case, a n d  which i n c l u d e d  
e i t h e r  " l awye r "  or  " a t t o r n e y "  i n  t h e  same p a r a g r a p h  a s  words 
such  a s  " d i s c i p l i n e "  or " d i s c i p l i n a r y "  i n  t h e  case synop-  
sis. The word " a d v e r t i s i n g "  and  r e la ted  words were t h e n  
located i n  t h e  t e x t  of t h e  r e p o r t e d  cases. 

- 

- 
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reported i n  t h e  S o u t h e r n  Reporter a n d  t h e  p u b l i c  press.&&' 

T h i s  c o n c l u s i o n  i s  s u p p o r t e d  by The F lo r ida  Bar ' s  

own s u r v e y ,  T e l e v i s i o n  A d v e r t i s i n g  By A t t o r n e y s :  An Eva lua-  

t i o n  O f  I ts Impact On The P u b l i c ,  p r e p a r e d  by Harvey  Moore 

i n  Sep t ember ,  1989  (Bar Appendix C ( 1 4 ) ) .  Moore c o n c l u d e d :  

The  p u b l i c  does n o t  appear t o  
h a v e  a h i g h  l e v e l  of c o n f i d e n c e  
i n  t h e  h o n e s t y  of lawyers.  A 
p l u r a l i t y  v i ew  them w i t h  ambiva-  
l e n c e ,  b u t  more t e n d  t o  b e l i e v e  
t h e y  a r e  d i s h o n e s t .  Exposu re  t o  
t h e  commercials had a r e l a t i v e l y  
small  e f f e c t .  

- I d . ,  p .17 .  I n  f a c t ,  a c c o r d i n g  t o  Moore, w h i l e  30.6% of 

t h o s e  who had s e e n  lawyers ' t e l e v i s i o n  commercials viewed 

a t t o r n e y s  a s  somewhat o r  v e r y  d i s h o n e s t ,  e v e n  more of t h o s e  

who had n o t  s e e n  t h e  commercials, 33.3%, had a s imi la r  

o p i n i o n .  These numbers ,  w h i l e  d i s c o u r a g i n g ,  r e i n f o r c e  t h e  

c o n c l u s i o n  t h a t  a d v e r t i s i n g  is n o t  t h e  c u l p r i t .  

To examine t h e  t y p e s  of m i s c o n d u c t  upon which  t h e  

F l o r i d a  p u b l i c  d o e s  b a s e  i t s  o p i n i o n ,  a p p r o x i m a t e l y  200 of 

t h e  most r e c e n t  d i s c i p l i n a r y  cases r e s u l t i n g  i n  p u b l i c  

r e p r i m a n d  from 1 9 8 6  t h r o u g h  1989  were b r o a d l y  c a t e g o r i z e d .  

11/ See, f o r  example ,  some r e c e n t  s t o r i e s  unde r  t h e  fol low- 
i n g  h e a d l i n e s :  "Lawyer i s  freed on  b a i l  -- Pleads  n o t  g u i l t y  
t o  f r a u d  c h a r g e s " ;  " E X  lawyer s u r r e n d e r s  on  R I C O  c h a r g e"  
( M i a m i  Herald, J a n u a r y  3 ,  1990 ,  p . 2 B R ) ;  " S u n r i s e  l a w y e r  
a r res ted  w h i l e  o u t  o n  b a i l "  ( M i a m i  Herald, J a n u a r y  1 2 ,  1990,  
p. 2 B R )  ; " M i a m i  a t t o r n e y  r e s i g n s " ;  "Gables A t t o r n e y  r e s i g n s "  
( M i a m i  Review, J a n u a r y  8 ,  1 9 9 0 )  (The  M i a m i  a t t o r n e y  s o l d  a 
c l i e n t ' s  b u s i n e s s ,  k e e p i n g  t h e  $2500 p r o f i t  a n d  misappropri-  
a t i n g  t h e  $147 h i s  c l i e n t  g a v e  h i m  t o  pay r e a l  e s t a t e  t a x e s ;  
t h e  Coral G a b l e s  lawyer m i s a p p r o p r i a t e d  a c l i e n t ' s  $102 ,866  
mor tgage  paymen t . )  

- -  
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(CAC App. 3 ) .  T h e  l a r g e s t  group encompassed var ious  types 

of f i n a n c i a l  misconduct (50), followed by neglect  of l e g a l  

mat ters  ( 4 0 ) .  Other major problem a r e a s  included misrepre- 

s e n t a t i o n s  t o  a c l i e n t  or t o  t h e  cour t  ( 2 3 ) ,  drug v i o l a t i o n s  

( 1 6 ) ,  fraud ( 1 3 ) ,  c o n f l i c t s  of i n t e r e s t  ( 9 ) ,  and convict ions 

fo r  cr iminal  a c t i v i t i e s  ( 9 ) .  The remaining ca tegor ies  a r e  

permutations of unbecoming behavior t h a t  a l s o  serve  t o  

d i m i n i s h  t h e  pub l i c  percept ion of a t to rneys ,  including,  but 

not l i m i t e d  t o ,  per jury ,  contempt of c o u r t ,  sexual  miscon- 

duc t ,  chemical dependency, and incompetent r ep resen ta t ion .  

Considering t h i s  evidence, the  Bar cannot poin t  i t s  regula-  

t o r y  f inger  a t  adver t i s ing  a s  t h e  source of t h e  profes-  

s i o n ' s  publ ic  image problem. I n  a J u l y  1 6 ,  1989 a r t i c l e  

which described the  proposed r e s t r i c t i o n s  on adver t i s ing  a s  

blow t o  consumers," the S t .  Petersburg T i m e s  s a i d ,  

I f  lawyers a r e  concerned about 
t h e i r  image, and t h e r e  i s  s u f f i -  
c i e n t  cause fo r  s u c h  concern, 
s u r e l y  they have more substan- 
t i v e  matters  t o  address  [ than 
a d v e r t i s i n g ] .  (p.2D) 

The few reported d i s c i p l i n a r y  cases  which d i d  

involve adver t i s ing  do not  j u s t i f y  the  Bar ' s  e f f o r t  t o  l i m i t  

F i r s t  Amendment r i g h t s .  I n  The Flor ida Bar v .  Kaiser,  397 

So.2d 1132 (F la .  1 9 8 1 ) ,  t he  respondent was a N e w  York 

a t to rney ,  not a member of T h e  Flor ida Bar. A pa r tne r  i n  h i s  

Miami o f f i c e  was a F lor ida  a t torney .  Kaiser adver t i sed  i n  

the  Miami telephone books, on t e l e v i s i o n ,  and i n  t h e  



newspape r s ,  w i t h  t h e  i m p l i c a t i o n  t h a t  h e  was a u t h o r i z e d  t o  

p r a c t i c e  i n  F l o r i d a .  The Bar cha rged  him w i t h  t h e  

u n a u t h o r i z e d  p r a c t i c e  of  l a w  and  e n j o i n e d  h im from f u r t h e r  

m i s l e a d i n g  a d v e r t i s i n g ,  b u t  d i d  n o t  r e s t r i c t  h i s  p r ac t i ce  of 

law. Kaiser a g r e e d  t o  comply w i t h  t h e  i n j u n c t i o n  a n d  t o  

e l i m i n a t e  a l l  m i s l e a d i n g  a d v e r t i s i n g .  

Another  o u t - o f - s t a t e  a t t o r n e y  was d i s c i p l i n e d  f o r  

m i s l e a d i n g  a d v e r t i s i n g  i n  The F l o r i d a  Bar v.  B e n n e t t ,  485 

So.2d 1 2 7 1  ( F l a .  1 9 8 6 ) .  B e n n e t t ' s  N e w  J e r s e y  l a w  p rac t i ce  

a d v e r t i s e d  n a t i o n w i d e  f o r  i n s u r a n c e  s u b r o g a t i o n  claims, and  

m i s l e a d i n g  a d v e r t i s i n g  was one  o f  a m u l t i t u d e  of v i o l a t i o n s  

cha rged  by t h e  Bar. Al though h e  d e n i e d  any  u n e t h i c a l  

c o n d u c t  and  had d e f e n s e s  t o  t h e  d i s c i p l i n a r y  c o m p l a i n t s ,  

B e n n e t t  c h o s e  t o  r e s i g n  from t h e  F lor ida  Bar r a t h e r  t h a n  

d e f e n d  a g a i n s t  t h e  c o m p l a i n t s ,  s i n c e  h e  had n o t  a t  t h a t  t i m e  

p r a c t i c e d  i n  F l o r i d a  f o r  o v e r  two y e a r s .  T h e r e  were no  

a l l e g a t i o n s  t h a t  a n y  c l i e n t s  s u f f e r e d  a n y  l o s s  o r  were 

p r e j u d i c e d  by B e n n e t t ' s  c o n d u c t .  

The  most  r e c e n t  case, T h e  F l o r i d a  Bar v.  Pascoe, 526 

So.2d 912 (F la .  1 9 8 8 ) ,  i n v o l v e d ,  among o t h e r  c o m p l a i n t s ,  a n  

u n e t h i c a l  newspaper  a d v e r t i s e m e n t  t h a t  r a n  o n l y  one  t i m e .  

The a d v e r t i s e m e n t  r e l a t e d  t o  d i v o r c e ,  and was s a i d  t o  con-  

t a i n  " g a r i s h  a n d  s e n s a t i o n a l  l a n g u a g e  ," t o  i n v o l v e  "showman- 

s h i p  and h u c k s t e r i s m , "  and t o  appeal t o  l a y  p e r s o n s '  d e s i r e  

f o r  " r e v e n g e  o r  sp i t e . "  - I d .  a t  913. I f  t h e  a d v e r t i s e m e n t  

was t r u l y  o b j e c t i o n a b l e ,  t h i s  case e s t a b l i s h e s  t h a t  t h e  

e x i s t i n g  r e g u l a t i o n s  a r e  e f f e c t i v e  a t  p r o t e c t i n g  t h e  p u b l i c  
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and  t h e  p r o f e s s i o n ,  s i n c e  P a s c o e  i m m e d i a t e l y  p u l l e d  t h e  

a d v e r t i s e m e n t  a t  t h e  Ba r ' s  r e q u e s t .  The a d v e r t i s e m e n t  i t s e l f  

w a r r a n t e d  o n l y  a p r i v a t e  r e p r i m a n d ,  b u t  a m a j o r i t y  of t h e  

C o u r t  objected t o  a l e t t e r  from Pascoe i n  which  h e  rejected 

t h e  Bar ' s  p ronouncement  t h a t  t h e  a d v e r t i s e m e n t  was i n a p p r o-  

p r i a t e .  I t  was t h e  l e t t e r ,  t h e r e f o r e ,  n o t  t h e  one- t ime  

a d v e r t i s e m e n t ,  t h a t  s u b j e c t e d  him t o  p u b l i c  r e p r i m a n d .  T h r e e  

j u s t i c e s  f e l t  t h a t  t h e  p u n i s h m e n t  on  t h i s  c o u n t  w a s  too  

s e v e r e .  - I d .  a t  914 ( B a r k e t t ,  Shaw, and  Kogan, JJ c o n c u r r i n g ) .  

A l l  i n d i c a t o r s  a re  t h a t  i n  1990 ,  t h e  p a t t e r n  of 
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i n a p p r o p r i a t e  c o n d u c t  by  some l a w y e r s  w i l l  c o n t i n u e ,  and  

t h a t  i t  i s  u n r e l a t e d  t o  a d v e r t i s i n g .  N ine  new d i s c i p l i n a r y  

a c t i o n s  were reported i n  t h e  J a n .  1, 1990 e d i t i o n  of The 

F lo r ida  Bar N e w s .  The o f f e n s e s  were: f e l o n y  c o n v i c t i o n  ( R I C O -  

-money l a u n d e r i n g  i n  a d r u g  smugg l ing  o p e r a t i o n )  ; f e l o n y  

c o n v i c t i o n  ( t a x  f r a u d  a n d  a i d i n g  a n d  a b e t t i n g  t h e  impor- 

t a t i o n ,  p o s s e s s i o n  and  d i s t r i b u t i o n  of m a r i j u a n a )  ; a p p e a r i n g  

a t  a p r e- t r i a l  c o n f e r e n c e  a n d  a t  a h e a r i n g  w h i l e  i n t o x i c a t e d ;  

f i n a n c i a l  m i s c o n d u c t  ( 2 ) ;  n e g l e c t  of  l e g a l  matters ( 2 ) ;  

f a i l i n g  t o  c o n s u l t  w i t h  c l i e n t  b e f o r e  a c c e p t i n g  a n  o f f e r  of  

s e t t l e m e n t ;  and  p r a c t i c i n g  law w h i l e  s u s p e n d e d  f o r  f a i l u r e  t o  

p a y  Bar d u e s .  

I n  o t h e r  s t a t e s ,  t h e  l o w  i n c i d e n c e  of a t t o r n e y s  d i s -  

c i p l i n e d  f o r  a d v e r t i s i n g  i n f r a c t i o n s  p a r a l l e l s  t h e  F l o r i d a  

e x p e r i e n c e .  H e r b e r t  J. F r i edman ,  1988- 1989 Cha i rman  of t h e  

ATLA A d v e r t i s i n g  P o l i c y  C o m m i t t e e ,  c o m p i l e d  d a t a  from t h e  



N a t i o n a l  D i s c i p l i n e  Data Bank of t h e  American Bar Associa- 

t i o n  C e n t e r  f o r  R e s p o n s i b i l i t y  f rom 1977  t o  1988.  (CAC App. 

5 ) .  The n a t i o n a l  i n c i d e n c e  of d i s c i p l i n e  f o r  a d v e r t i s i n g  is 

n e a r l y  n o n - e x i s t e n t ,  a n d  c l e a r l y  s t a t i s t i c a l l y  i n s i g n i f i -  

c a n t .  I n  a t w e l v e- y e a r  p e r i o d ,  31 ,553  a t t o r n e y s  were d i s c i -  

p l i n e d ;  o n l y  50 cases- - 0.158  p e r c e n t- - i n v o l v e d  a d v e r t i s i n g .  

S i n c e  1985 ,  when n i n e  of 3 ,318  d i s c i p l i n a r y  a c t i o n s  i n v o l v e d  

a d v e r t i s i n g ,  t h e  r a t e  h a s  d ropped  e a c h  year.  I n  1986 ,  t h e  

r a t e  w a s  s e v e n  o u t  of  3 ,613;  i n  1987 ,  it was s i x  i n  4 ,023 ;  i n  

1988 ,  o n l y  two o u t  of  4 ,186  d i s c i p l i n a r y  a c t i o n s- - 0 . 0 4 8  

pe rcen t- - were  f o r  a d v e r t i s i n g .  From t h e s e  d a t a ,  F r iedman 

c o n c l u d e d  t h a t  " i f  t h e r e  were c o m p l a i n t s  a b o u t  l a w y e r  a d v e r-  

t i s i n g ,  t h e y  were n o t  coming from t h e  p u b l i c . "  (CAC App. 5 ) .  

F l o r i d a ,  l i k e  o t h e r  s t a t e s ,  h a s  t h e  mechanism t o  

r e g u l a t e  l awye r  a d v e r t i s i n g  which i s  n o t  c o n s t i t u t i o n a l l y  

p r o t e c t e d  b e c a u s e  i t  is f a l s e  or  m i s l e a d i n g ,  a n d  t h e r e b y  

h a r m f u l  t o  t h e  p u b l i c  and  t o  t h e  p r o f e s s i o n .  T h i s  s y s t e m  

m u s t  b e  w o r k i n g ,  b e c a u s e  i n  t h e  t h i r t e e n  y e a r s  s i n c e  Bates 

s a n c t i o n e d  l awye r  a d v e r t i s i n g ,  o n l y  t h r e e  p u b l i c  r e p r i m a n d s  

have  b e e n  i s s u e d  f o r  a d v e r t i s i n g- - a n d  t w o  of t h o s e  were 

a g a i n s t  o u t - o f - s t a t e  l a w y e r s .  I f  The F l o r i d a  Bar is c o n c e r n-  

ed w i t h  t h e  p u b l i c  image o f  lawyers a n d  t h a t  i m a g e ' s  e f f e c t  

upon t h e  a d m i n i s t r a t i o n  of j u s t i c e ,  t h e  u n f o r t u n a t e  a r r a y  of 

u n p r o f e s s i o n a l  a n d  u n e t h i c a l  lawyer c o n d u c t  r e p o r t e d  by  t h e  

p u b l i c  press,  t h i s  C o u r t ,  and  b y  o t h e r  s t a t e s  compels t h e  

c o n c l u s i o n  t h a t  t h a t  s u p p r e s s i o n  of m i s c o n d u c t ,  n o t  s u p p r e s -  
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s i o n  of s p e e c h ,  i s  t h e  s i n e  q u a  non f o r  s a v i n g  t h e  p r o f e s -  --- 
12/ 

s i o n ' s  image.-- 

B. F l o r i d a  J u r y  V e r d i c t s  C o n t i n u e  To 
P r o v i d e  P l a i n t i f f s  Wi th  R e l i e f .  
Despite Any N e g a t i v e  P u b l i c  A t t i t u d e  
Toward The  Lega l  System From Any Source 

One i n d i c a t o r  of t h e  p u b l i c ' s  a t t i t u d e  toward  t h e  

l e g a l  s y s t e m  i s  t h e  a c t i v i t y  of  t h a t  s y s t e m ,  and how w e l l  i t  

s e r v e s  those  who seek l e g a l  r e d r e s s  of  t h e i r  i n j u r i e s .  The 

e v e r - i n c r e a s i n g  number of  cases f i l e d  i n  F l o r i d a  i n d i c a t e  

t h a t  t h e  p u b l i c  is  s e e k i n g  o u t  t h e  l e g a l  sys t em.  See, 

F l o r i d a  Supreme C o u r t  Summary R e p o r t i n g  Sys tem,  C i r c u i t  

C o u r t  Summary R e p o r t s ,  1986-1989. (CAC App. 6 ) .  J u r o r s ,  

1 2 /  The Bar ' s  A f f i d a v i t  of  John  B e r r y  (Bar App. H ( 5 ) )  
c o n f i r m s  b o t h  t h e  d e a r t h  of  a d v e r t i s i n g  d i s c i p l i n e  p rob lems  
and t h e  f a c t  t h a t  i f  a n y  p rob lems  e x i s t ,  t h e y  h a v e  been  
a d e q u a t e l y  h a n d l e d  by  T h e  Bar under  t h e  e x i s t i n g  R u l e s .  The  
char t s  a t tached  t o  B e r r y ' s  A f f i d a v i t  p u r p o r t e d l y  r e f l e c t  
" D i s c i p l i n e  S t a t i s t i c s  f rom 7/01/86 t h r o u g h  6/30/89." They 
show 426 " T o t a l  D i s c i p l i n e s "  i n  a myr iad  of  a reas  ( n e g l e c t ,  
fees ,  t r u s t  a c c o u n t i n g ,  c o n v i c t i o n ,  m i s r e p r e s e n t a t i o n ,  
p e r s o n a l  b e h a v i o r ,  i ncompe tence ,  c o n f l i c t s ,  i n t e r f e r i n g  w i t h  
j u s t i c e ,  n o n- c o o p e r a t i o n )  and  o n l y  6 " D i s c i p l i n e s "  i n  a 
c a t e g  o r y The r e i s n o  
way, s h o r t  o f  d i s c o v e r y  a n d  t r i a l  e x a m i n a t i o n ,  t o  d e t e r m i n e  
whether  i n d e e d  a l l  of t h e  s i x  were for  s o l i c i t a t i o n ,  n o t  
a d v e r t i s i n g .  The lumping t o g e t h e r  of  b o t h  c a t e g o r i e s  m a k e s  
a n  accura te  a s s e s s m e n t  i m p o s s i b l e .  

B e r r y ,  a p p a r e n t l y  r e c o g n i z i n g  t h e  d a t a ' s  s h o r t c o m i n g s  
from The Bar 's  p o i n t  of  v iew,  o f f e r s  h i s  u n s u p p o r t e d  
p e r s o n a l  v iew t h a t  i n  1985-1986 " a p p r o x i m a t e l y  3 0 0  a d v e r t i s -  
i n g  cases were h a n d l e d  by The Bar, w i t h  ''many" r e s u l t i n g  i n  
cease a n d  d e s i s t  agreements . ' '  Bar App. H ( 5 ) ,  p . l .  B e r r y ' s  
s i l e n c e  pos t- 1986 s u g g e s t s  t h a t  a d v e r t i s i n g  h a s  n o t  been  a 
"problem"  s i n c e  t h e n ;  h i s  v a g u e n e s s  a s  t o  t h e  1985-86 da ta  
s u g g e s t s  t h a t  a d v e r t i s i n g  may n o t  h a v e  e v e n  been  a "problem" 
t h e n .  The cha r t s  c o n t a i n i n g  more r e c e n t  d a t a  c o n f i r m ,  o r  a t  
l e a s t  s t r o n g l y  s u g g e s t  t h a t  a d v e r t i s i n g  ha s  n o t  been  a 
problem s i n c e  1986. 

- 

c a1 1 ed I' So 1 i c i t a t  i o n/Adve r t i s i ng . I' 
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drawn from t h a t  same p u b l i c ,  award f r e q u e n t  s u b s t a n t i a l  

v e r d i c t s  t o  p l a i n t i f f s .  L i k e  most i n s t i t u t i o n s ,  o u r  l e g a l  

s y s t e m  d e s e r v e s  and  r e c e i v e s  b o t h  c r i t i c i sm and p ra i se .  B u t  

t h e  c r i t i c s ,  i n c l u d i n g  o p p o n e n t s  of l awyer  a d v e r t i s i n g  and  

i n c r e a s i n g  c o m m e r c i a l i z a t i o n ,  c a n n o t  d e m o n s t r a t e  t h a t  t h e s e  

d e v e l o p m e n t s  have  h i n d e r e d  t h e  a d m i n i s t r a t i o n  of j u s t i c e .  

I n  f a c t ,  t h e  s y s t e m  is  work ing  w e l l .  

Most l a w y e r  a d v e r t i s i n g  seeks t o  communicate  w i t h  

t o r t  v i c t i m s .  Those  v i c t i m s '  successes i n  t h e  c o u r t r o o m ,  

s t a t e - w i d e ,  s u g g e s t s  t h a t  j u r i e s  a r e  n o t  t a i n t e d  by l awyer  

a d v e r t i s i n g .  I n  o n e  month a l o n e ,  November 1989 ,  j u r i e s  i n  

t h i r t e e n  F l o r i d a  c o u n t i e s  awarded v e r d i c t s  fo r  p l a i n t i f f s  i n  

amounts  e x c e e d i n g  $100,000.-- 13' 1 0  F . J . V . R .  11 ( 1 9 8 9 ) .  Seven  

of t w e n t y- f o u r  s u c h  v e r d i c t s  were i n  e x c e s s  of o n e- m i l l i o n  

d o l l a r s .  - I d .  S t u d i e s  have  shown t h a t  j u r i e s  n e i t h e r  deny  

r e c o v e r y  nor  award l a r g e  v e r d i c t s  c a p r i c i o u s l y .  

A s t u d y  of Cook County,  I l l i n o i s  j u r y  v e r d i c t s  i n  

p e r s o n a l  i n j u r y  cases from 1959  t o  1980  f o u n d  t h a t  t h e  

a v e r a g e  award was c o n s i s t e n t l y  modes t  and s t a b l e .  P a v a l o n ,  

P o i s o n i n g  t h e  Well: F i r s t  Amendment R i g h t s  V e r s u s  R i g h t  t o  

Fa i r  and  Impart ial  J u r i e s ,  1 5  ( 9 )  ATLA Advoca te  8 ( 1 9 8 9 )  

( c r i t i c i z i n g  i n s u r a n c e  i n d u s t r y  a d v e r t i s i n g  a t t a c k s  o n  t h e  

" l a w s u i t  c r i s i s " ) .  R e s e a r c h  from t h e  American Bar Founda- 

- 13/ Cases per c o u n t y  were r e p o r t e d  i n  t h e  F l o r i d a  J u r y  
Verd ic t  Reporter a s  f o l l o w s :  Alachua  (2), B r e v a r d  ( l ) ,  
Broward ( l ) ,  Dade ( 3 ) ,  H i l l s b o r o u g h  ( 4 ) ,  Leon ( 2 ) ,  Madison 
( l ) ,  Marion ( l ) ,  Orange ( l ) ,  Palm Beach ( 3 ) ,  P i n e l l a s  ( 3 ) ,  
S a n t a  Rosa ( l ) ,  Sarasota  (1). 1 0  F . J .V .R .  11 (Nov. 1 9 8 9 ) .  
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t i o n  i n  s a t e s  t h a t  even i n  m e  :a1 negligence cases  awards 

a r e  s u r p r i s i n g l y  modest compared t o  the  amounts t h a t  ju ry  

c r i t i c s  claim. - I d .  These s t u d i e s  b e l i e  concerns t h a t  t h e  

f a i r n e s s  and i m p a r t i a l i t y  of our j u r y  system i s  i n  jeopardy. 

The Bar ' s  "Record" does not  address  t h e  a c t u a l  

l i t i g a t i o n  evidence which supports  t h e  hea l th  and v i a b i l i t y  

of the  j u d i c i a l  system. The Bar p r e f e r s  t h e  anecdotal  

approach, but t h i s  Cour t ' s  ad jud ica t ive  process  i s  bes t  

served by t h e  da ta  i ts c o u r t s  produce. A review of cour t  

s t a t i s t i c s  and reported v e r d i c t s  i s  more r e l i a b l e  than any- 

t h i n g  t h e  Bar has of fered ,  and confirms t h a t  the  administra-  

t i o n  of j u s t i c e  w i l l  not  be enhanced by, f o r  example, ban- 

ning "dramatizat ions" from a l l  adver t i s ing ,  i n  any medium. 

Proposed Rule 4-7.2(e).-- 1 4 /  

C. Indiv iduals  Who Obtain Legal Counsel 
Increase Their Recovery For Tort  
Claims Even Without L i t i a a t i o n  

Insurance indus t ry  research confirms t h a t  a t to rney  

involvement i n  t o r t  claims i s  of s i g n i f i c a n t  b e n e f i t  t o  con- 

sumers. I n  a country-wide sample of over 4 6 , 0 0 0  paid automo- 

- 1 4 /  The Bar ' s  hypocricy i s  evidenced by i t s  wi l l ingness  t o  
use dramatizat ions t o  enhance i ts  image i n  i t s  t e l e v i s i o n  
production "People 's  Law." Fla .  Bar News, Dec. 1, 1989, 
p.6. Apparently The Bar recognizes t h a t  dramat iza t ions  can 
motivate people; i t  i s  w i l l i n g  t o  t r y  t o  motivate people t o  
t h i n k  well  of lawyers, b u t  u n w i l l i n g  t o  allow lawyers t o  
motivate people t o  p ro tec t  t h e i r  r i g h t s  and seek access  t o  
the j u d i c i a l  system. The Bar 's  schizophrenic approach t o  
the  F i r s t  Amendment and A r t i c l e  I ,  !34 of t h e  Flor ida 
Const i tu t ion  r a i s e s  concerns about The Bar 's  motives for  
seeking t o  e f f e c t i v e l y  e l iminate  t h e  k i n d  of adver t i s ing  it 
recognizes a s  product ive and communicative. 
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b i l e  i n j u r y  claims s u r v e y e d  by 34 a u t o  i n s u r e r s  d u r i n g  t h e  

s p r i n g  and  summer of  1987 ,  a t t o r n e y  i n v o l v e m e n t  was associ-  

a t e d  w i t h  i n c r e a s e d  r e c o v e r y .  A l l - I n d u s t r y  R e s e a r c h  A d v i s o r y  

C o u n c i l ,  Compensa t ion  f o r  Au tomob i l e  I n j u r i e s  i n  t h e  U n i t e d  

S t a t e s  ( 1 9 8 9 ) ,  p . 5 .  A l m o s t  45% of a l l  p e r s o n s  who r e c e i v e d  

payment  d u r i n g  t h i s  p e r i o d  f o r  a n  a u t o  i n j u r y  had h i r e d  a n  

a t t o r n e y  t o  h a n d l e  t h e  s e t t l e m e n t  n e g o t i a t i o n s .  - I d .  a t  9. 

But  79.3% o f  t o t a l  i n s u r a n c e  d o l l a r s  p a i d  wen t  t o  repre- 

s e n t e d  c l a i m a n t s .  I d .  a t  87 .  

F l o r i d a  ( 4 5 . 3 % )  w a s  above  t h e  n a t i o n a l  median  f o r  

a t t o r n e y  i n v o l v e m e n t  ( 3 3 . 9 % )  w h i l e  t h e  r a n g e  was from 65.7% 

( M a r y l a n d )  t o  14 .5% ( N o r t h  Dakota) .  I d .  a t  83 ,85 .  S t a t e s  

which  h a v e  t r a d i t i o n a l l y  i n h i b i t e d  a t t o r n e y  a d v e r t i s i n g  h a v e  

lower a t t o r n e y  i n v o l v e m e n t ,  a n d  lower r e c o v e r y  f o r  t h o s e  who 

a re  i n j u r e d .  I n  Iowa, o n l y  16 .9% of c l a i m a n t s  were repre- 

s e n t e d ;  Kentucky ,  24.9%; Alabama, 15 .4%.  - I d .  a t  85 .  

I n  1977 ,  b e f o r e  Bates, o n l y  31% of a u t o  i n j u r y  claim- 

a n t s  ( n a t i o n a l l y )  had a t t o r n e y s .  - I d .  a t  9. T h i s  p e r c e n t a g e  

h a s  i n c r e a s e d  s u b s t a n t i a l l y ,  and  t h e  i n c r e a s e  h a s  b e e n  

a t t r i b u t e d  i n  p a r t  t o  a t t o r n e y  a d v e r t i s i n g .  - I d .  Thus ,  

a d v e r t i s i n g  s e r v e s  consumer s  by  r e s u l t i n g  i n  g r e a t e r  reco- 

v e r y  f o r  a g r e a t e r  number of people i n  a u t o  i n j u r y  claims. 

D.  Consumers B e n e f i t  From T r u t h f u l ,  
Non-Misleadinca A d v e r t i s i n s  

The p u r p o s e  of t h e  l i m i t s  p u t  on  commercial s p e e c h  

is t o  p r o t e c t  t h e  p u b l i c .  If  some l i m i t s  p r o v i d e  protec- 

t i o n ,  a n d  t h a t  i s  good ,  it d o e s  n o t  n e c e s s a r i l y  f o l l o w  t h a t  
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more l i m i t s ,  i . e .  more " p r o t e c t i o n , "  is  b e t t e r .  I n  f a c t ,  

t h e  i m p o s i t i o n  of e x c e s s i v e  l i m i t s  may h a v e  t h e  oppos i te  

r e s u l t ,  d e p r i v i n g  t h e  p u b l i c  of t h e  b e n e f i t s  which t h e  

a d v e r t i s i n g  c a n  p r o v i d e .  The  b a l a n c e  be tween  p r o t e c t i o n  a n d  

i m p e r m i s s i b l e  r e s t r a i n t s  o n  commercial s p e e c h  h a s  d e v e l o p e d  

l a r g e l y  f rom t h e  Supreme C o u r t ' s  l i n e  of cases s t a r t i n g  w i t h  

Bates  v .  S t a t e  Bar of Ar i zona .  The F e d e r a l  T rade  Commission 

(FTC)  h a s  s o u g h t  t o  g u i d e  commercial a n d  p u b l i c  i n t e r e s t s  

i n t o  proper u s e  o f  t h e  C o u r t ' s  g u i d e l i n e s .  

The FTC w o r k s  t o  p r e v e n t  u n f a i r  methods  of compe- 

t i t i o n  and  u n f a i r  o r  d e c e p t i v e  commercial p rac t i ces  p u r s u a n t  

t o  T i t l e  1 5  U . S . C .  S S 4 1  e t  seq. I ts  g o a l  i n  t h i s  a r e a  i s  

t o  i d e n t i f y  and  e n c o u r a g e  t h e  removal  of r e s t r i c t i o n s  on 

s p e e c h  t h a t  impede c o m p e t i t i o n ,  i n c r e a s e  costs,  and  t h e r e b y  

harm consumers  w i t h o u t  p r o v i d i n g  any  c o u n t e r v a i l i n g  bene-  

f i t s .  C a l v a n i ,  A t t o r n e y  A d v e r t i s i n g  and  C o m p e t i t i o n  a t  t h e  

- Bar, 4 1  Vand.L.Rev. 761 ,788  ( 1 9 8 8 )  [ h e r e i n a f t e r  C a l v a n i ] ;  

- see, Zuckerman l e t t e r ,  i n f r a .  

A member of  t h e  Board of Gove rno r s  of The F l o r i d a  

Bar r e q u e s t e d  t h e  v i e w s  of t h e  FTC o n  t h e  proposed amend- 

men t s  t o  t h e  a d v e r t i s i n g  R u l e s  o f  P r o f e s s i o n a l  Conduct .  

J e f f r e y  Zuckerman, Director of t h e  FTC Bureau of Compe- 

t i t i o n ,  r e sponded  a t  l e n g t h ,  s u g g e s t i n g  t h a t  i n  g e n e r a l  t h e  

proposed r u l e s  d e n i e d  consumers  a f ree  and  in fo rmed  c h o i c e  

and  were l a r g e l y  o v e r b r o a d .  Let ter  from J e f f r e y  I. 

Zuckerman t o  W i l l i a m  F. B l e w s ,  Member, Board of Gove rno r s  of 

The F l o r i d a  Bar ( J u l y  1 7 ,  1 9 8 9 ) .  ( C A C  App. 7 ) .  
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Zuckerman commented on  c e r t a i n  r u l e s  s p e c i f i c a l l y .  

H e  s u g g e s t e d  t h a t  p r o p o s e d  R u l e  4 - 7 . l ( d ) ,  which would prohi-  

b i t  c l i e n t  t e s t i m o n i a l s  e n t i r e l y ,  s h o u l d  b e  amended o r  d e l e -  

t e d .  I d .  a t  4 .  T r u t h f u l  t e s t i m o n i a l s  f rom a c t u a l  c l i e n t s  

may be b e n e f i c i a l .  A re la ted  " a d v e r t i s i n g "  c o n c e p t  i s  f o u n d  

i n  t h e  M a r t i n d a l e- H u b b e l l  d i r e c t o r y ,  where  l a w y e r s  r o u t i n e l y  

i d e n t i f y  major c l i e n t s ,  s u g g e s t i n g  t h a t  a f i r m  is  c o m p e t e n t  

t o  h a n d l e  complex mat ters .  I d .  The g e n e r a l  p u b l i c  d o e s  n o t  

peruse M a r t i n d a l e- H u b b e l l ,  b u t  c o u l d  deduce  t h e  same t y p e  of 

competency  from a t r u t h f u l  c l i e n t  t e s t i m o n i a l .  Zuckerman 

recommended amending t h e  r u l e  t o  p r o h i b i t  o n l y  t h o s e  t e s t i -  

m o n i a l s  t h a t  a r e  l i k e l y  t o  mislead,  or d e l e t i n g  t h e  r u l e  and  

r e l y i n g  on t h e  g e n e r a l  p r o h i b i t i o n  i n  R u l e  4-7.1 a g a i n s t  

" f a l s e  or  m i s l e a d i n g  communica t ion ."  I d .  a t  4 ,5 .  

- 

- 
Zuckerman found  o v e r b r e a d t h  i n  t h e  proposed r u l e s  

a g a i n s t  s e l f - l a u d a t o r y  claims ( 4 - 7 . 1 ( e ) ) ,  t e l e v i s i o n  a d v e r-  

t i s i n g  ( 4 - 7 . 2 ( b ) ) ,  s o l i c i t a t i o n  o f  a n o t h e r  l a w y e r ' s  c l i e n t s  

( 4 - 7 . 4 ( c ) ( l ) ( g ) ) ,  and  r e q u i r i n g  a disclaimer i n  t h e  ad ( 4-  

7 . 2 ( d ) ) .  I d .  a t  4- 8. Such e x c e s s i v e  r e s t r i c t i o n s  w o u l d  be 

c o s t l y  t o  consumers ,  who u s e  a d v e r t i s e m e n t s  b o t h  t o  under-  

s t a n d  t h e i r  l e g a l  r i g h t s  and o b l i g a t i o n s  and t o  i d e n t i f y  

a t t o r n e y s  who appear r e s p o n s i v e  t o  t h e i r  n e e d s .  I d .  a t  6. 

I n e f f e c t i v e  ads ,  c o n s t r a i n e d  by o v e r b r o a d  r u l e s ,  would n o t  

s e r v e  t h e  i n t e r e s t s  of t h e  p u b l i c .  

- 

- 

The  proposed p r o h i b i t i o n  on s e l f - l a u d a t o r y  s t a t e-  

men t s  f a i l s  t o  r e c o g n i z e  t h a t  most a d v e r t i s e m e n t s  a r e  self-  

l a u d a t o r y  t o  some e x t e n t .  I d .  a t  5. I t  would d e p r i v e  consu-  - 
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mers of t h e  v e r y  i n f o r m a t i o n  t h e y  want  ( a b o u t  t h e  de s i r ab l e  

aspects  of  a c e r t a i n  a t t o r n e y ' s  p r a c t i c e ) ,  a n d  w o u l d  remove 

t h e  i n c e n t i v e  f o r  l a w y e r s  t o  o f f e r  d i f f e r e n t  s e r v i c e s  or 

lower pr ices .  I d .  A l t e r n a t i v e l y ,  Zuckerman recommended 

t h a t  t h e  s c o p e  of  t h i s  r u l e  s h o u l d  b e  l i m i t e d  t o  p r o h i b i t  

o n l y  m i s l e a d i n g  s e l f - l a u d a t o r y  claims. I d .  

- 

- 
S e v e r e  r e s t r i c t i o n s  on t e l e v i s i o n  a d v e r t i s i n g  a r e  

based on u n s u p p o r t e d  f e a r s  t h a t  i t  compromises  t h e  d i g n i t y  

and p r o f e s s i o n a l i s m  of t h e  l e g a l  community. Zuckerman 

s u g g e s t s  t h a t  a d v e r t i s e m e n t s  w i t h  g r a p h i c s ,  d r a m a t i z a t i o n s ,  

r e e n a c t m e n t s ,  and s imi lar  t e c h n i q u e s  c a n  h e l p  consumers  g e t  

t h e  message.  I d .  Concerns  a b o u t  t e l e v i s i o n  c o u l d  be 

a l l a y e d  by  banning  o n l y  t h o s e  a d v e r t i s i n g  t e c h n i q u e s  t h a t  

have  been  a f f i r m a t i v e l y  shown t o  b e  l i k e l y  t o  mislead, w h i l e  

a l l o w i n g  o t h e r  t e c h n i q u e s  t h a t  a r e  t h e  h a l l m a r k  of t h e  

medium. I d .  a t  6 .  The  Bar has  n o t  a f f i r m a t i v e l y  shown t h a t  

any  of t h e  p r o s c r i b e d  t e c h n i q u e s  a r e ,  i n  a n d  of t h e m s e l v e s ,  

h a r m f u l .  I f  t h e  message i s  n o t  m i s l e a d i n g ,  i t  s h o u l d  be 

a1 lowed. 

- 

- 

I n  g e n e r a l ,  t h e  FTC Bureau of  C o m p e t i t i o n  d i s -  

approved  o f  t h e  p roposed  r e g u l a t i o n s  t h a t  l i m i t  consumers '  

access t o  t r u t h f u l  communica t ions .  

T h a t  app roach  i s  c o n s i s t e n t  w i t h  t h i s  C o u r t ' s  r e c e n t  

d e c i s i o n  i n v o l v i n g  commercial speech, Sakon v .  P e p s i c o  , 
I n c . ,  So. 2d , 1 4  F l a . L . W e e k .  584 ( F l a .  1989), where 

it n o t e d  t h a t  F l o r i d a  laws on d e c e p t i v e  a n d  u n f a i r  t rade  

p r a c t i c e s  c a n  r e g u l a t e  f a l s e ,  m i s l e a d i n g ,  o r  d e c e p t i v e  
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a d v e r t i s i n g ,  even  w i t h o u t  r e s o r t i n g  t o  a F i r s t  Amendment 

a n a l y s i s .  I n  Pepsico, t h i s  C o u r t  a l s o  i m p l i c i t l y  r e c o g n i z e d  

t h e  p u b l i c ' s  a b i l i t y  t o  d i s c e r n  f a c t  f rom f i c t i o n ,  and  t o  

r e spond  i n t e l l i g e n t l y  t o  a d v e r t i s i n g .  

I n  c o n t r a s t ,  t h e  Ba r ' s  Big  B r o t h e r  app roach  demeans 

t h e  p u b l i c  and s u g g e s t s  s t e r e o t y p i c a l  d i s d a i n  f o r  t h e  

i n t e l l i g e n c e  of t h e  low income, r a c i a l  and  e t h n i c  m i n o r i t i e s  

who u t i l i z e  lawyer  a d v e r t i s i n g  i n s t e a d  of M a r t i n d a l e -  

Hubbe l l .  T h e  Ba r ' s  a r r o g a n c e  i s  b o t h  s o c i a l l y  u n a c c e p t a b l e  

and  l e g a l l y  u n s u p p o r t a b l e .  

E. The Commentators And The Consumers 

Consumers r e c e i v e  t h e  same b e n e f i t s  f rom l awyer  

a d v e r t i s i n g  a s  from a d v e r t i s i n g  f o r  o t h e r  p r o d u c t s  and 

s e r v i c e s .  P r i m a r i l y ,  t h e  i n f o r m a t i o n  g a i n e d  a b o u t  t h e  

a v a i l a b i l i t y ,  n a t u r e ,  and p r ice  o f  t h e  s e r v i c e  a l l o w s  f o r  

informed dec i s ion- mak ing .  McChesney, Commercial Speech i n  

t h e  P r o f e s s i o n s :  The  Supreme C o u r t ' s  Unanswered Q u e s t i o n s  

and  Q u e s t i o n a b l e  Answers,  1 3 4  U.Pa.L.Rev. 45,50 ( 1 9 8 5 ) .  To 

meet t h i s  n e e d ,  some form of  a d v e r t i s i n g ,  i n  t h e  g u i s e  of  

m a r k e t i n g ,  n e t w o r k i n g ,  o r  community i n v o l v e m e n t ,  w i l l  a lways  

e x i s t .  When one  form is  banned ,  l a w y e r s  and  o t h e r  p r o f e s -  

s i o n a l s  p romote  t h e m s e l v e s  t h r o u g h  e x p e n s i v e  b u t  less  effec-  

t i v e  means,  s u c h  a s  c o u n t r y  c l u b s ,  r u n n i n g  f o r  p o l i t i c a l  

o f f i c e ,  and w r i t i n g  and p romot ing  

e x p e r i e n c e  of o t h e r  p r o f e s s i o n a l s ,  

a f t e r  p r e v i o u s l y  b e i n g  f o r b i d d e n ,  
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fac to r s  m a k e  t r a d i t i o n a l  a d v e r t i s i n g  preferable o v e r  t h e s e  

o t h e r  s u r r o g a t e  means.  

Optometr is ts ,  f o r  example ,  began  a d v e r t i s i n g  and  

p r ices  went  down. C a l v a n i ,  s u p r a  p .32  a t  779-781. The  

p r i c e  of l e g a l  s e r v i c e s  i s  a s e r i o u s  d e t e r r e n t  t o  m i d d l e  and  

low- income p e r s o n s ,  a n d  a n y  f ac to r  which c o u l d  lower p r ices  

w i t h o u t  compromis ing  q u a l i t y  would s e r v e  t h e  p u b l i c  i n t e r -  

e s t .  A s  l o n g  a g o  as  1978 ,  a n  F.T.C. p i l o t  s t u d y  f o u n d  t h a t  

lawyers who a d v e r t i s e d  charged less. - Id .  a t  783. Later 

s t u d i e s  h a v e  c o n f i r m e d  t h a t  r e s t r i c t i o n s  on  a d v e r t i s - i n g  

r e s u l t e d  i n  i n c r e a s e d  p r i ce s  f o r  l e g a l  s e r v i c e s .  - Id .  BY 

m a i n t a i n i n g  c o m p e t i t i o n  i n  t h e  p r o f e s s i o n a l  marketplace, 

p r ices  a r e  kept down. McChesney, s u p r a  a t  78-79. Q u a l i t y  

may, i n  f a c t ,  improve .  

T h r e e  years  a f t e r  Bates,  a F l o r i d a  s u r v e y  f o u n d  no  

e v i d e n c e  l i n k i n g  lawyers who a d v e r t i s e d  w i t h  malpract ice 

claims. C a l v a n i ,  a t  782. A t  t h a t  time, F l o r i d a  had  25,000 

lawyers a n d  300 a n n u a l  malpractice claims. I d .  None 

i n v o l v e d  a d v e r t i s i n g  lawyers. I d .  T h e s e  f i n d i n g s  a re  

- 

- 
s u p p o r t e d  by  t h e  l a c k  of p r o f e s s i o n a l  d i s c i p l i n e  of lawyers 

f o r  a d v e r t i s i n g ,  d i s c u s s e d  s u p r a  p.21. When t h e y  o c c u r  a t  

a l l ,  c o m p l a i n t s  abou t  p r o f e s s i o n a l  a d v e r t i s i n g  a r e  from 

other  p r o f e s s i o n a l s .  P r a c t i c a l l y  no  consumer  c o m p l a i n t s  a r e  

reg i s t e red .  C a l v a n i ,  a t  781. P e r h a p s  name r e c o g n i t i o n  

i n c r e a s e s  a l awyer ' s  need  f o r  a c c o u n t a b i l i t y ,  a n d  a d v e r t i s -  

i n g  decreases d e c e p t i o n ,  r a the r  t h a n  c rea tes  i t ,  a s  oppo- 

n e n t s  claim. I d .  a t  777.  - 

-36- 



The r e a s o n s  f o r  l awyer  o p p o s i t i o n  t o  o t h e r  l awyer  

a d v e r t i s i n g  h a s  been  e x p l a i n e d  by  P r o f e s s o r  G e o f f r e y  Hazard ,  

J r . ,  who f i r s t  d i v i d e d  l a w y e r s  by  t h e  t y p e  of l e g a l  s e r v i c e s  

o f f e r e d .  Hazard ,  Why Lawyers Should  be Allowed t o  

A d v e r t i s e :  A Market A n a l y s i s  o f  Lega l  S e r v i c e s ,  58 N.Y.U.  

L.Rev. 1084,1100 ( 1 9 8 3 ) .  Hazard v iews  law p rac t i c e s  a s  

e i t h e r  s t a n d a r d i z a b l e  o r  i n d i v i d u a l i z e d ,  o r  a m i x t u r e .  S t a n-  

d a r d i z a b l e  s e r v i c e s  b r i n g  less prof it per case, t h e r e f o r e  

more volume i s  needed f o r  a p r a c t i o n e r  s p e c i a l i z i n g  i n  t h i s  

area (simple d i v o r c e s ,  w i l l s ,  b a n k r u p t c i e s ,  p e r s o n a l  

i n j u r i e s ) .  I d .  a t  1 1 0 0 .  A d v e r t i s i n g  i s  a n  e f f e c t i v e  way t o  

i n c r e a s e  volume, by s t i m u l a t i n g  a l a t e n t  demand f o r  t h o s e  

l e g a l  s e r v i c e s .  I d .  a t  1105.  I n d i v i d u a l i z e d  s e r v i c e s  

( e s t a t e  p l a n n i n g ,  s e c u r i t i e s ,  m e r g e r s ,  major  c r i m i n a l  

p r a c t i c e )  a r e  more complex,  more e x p e n s i v e ,  and  l e s s  l i k e l y  

t o  u s e  a d v e r t i s i n g  t o  r e c r u i t  c l i e n t s .  Id .  a t  1105. 

I n s t e a d ,  c l i e n t s  f i n d  l a w y e r s  f o r  these s e r v i c e s  e i t h e r  

- 

- 

- 

t h r o u g h  p e r s o n a l  knowledge o r  by r e p u t a t i o n .  

Accord ing  t o  Hazard ,  t h e  m a j o r i t y  of f i r m s  h a v e  a 

mixed p r ac t i c e ,  a n d  u s e  s t a n d a r d i z a b l e  s e r v i c e s  as  l o s s  

l eaders  t o  a t t r a c t  t h e  more l u c r a t i v e  i n d i v i d u a l i z e d  s e r v i c e  

c l i e n t s .  I d .  a t  1 1 1 0 .  A t t o r n e y  a d v e r t i s i n g  permits t h e  

growth  of  f i r m s  w i t h  p r i m a r i l y  s t a n d a r d i z a b l e  p r a c t i c e s ,  

i n c l u d i n g  young, l e s s  we l l- es t ab l i shed  f i r m s ,  which t h e n  

compete  w i t h  t h e  m i x e d- p r a c t i c e  f i rms  f o r  t h o s e  c l i e n t s .  

I d .  S i n c e  t h e  e s t a b l i s h e d ,  m i x e d- p r a c t i c e  f i rms  h a v e  had 

g r e a t e r  power i n  t h e  o r g a n i z e d  bar and  i n  t h e  p o l i t i c a l  

- 

- 
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s y s t e m ,  t h e y  have  been  a n  i n f l u e n t i a l  o p p o s i t i o n  t o  lawyer  

a d v e r t i s i n g .  - I d .  Under t h e  g u i s e  o f  " p r o f e s s i o n a l i s m "  and  

" d i g n i t y , "  o l d- f a s h i o n e d  c o m p e t i t i o n  is t h e  rea l  i s s u e .  

The p r ac t i c e  of law is chang ing .  More p r a c t i c e s  a r e  

more s p e c i a l i z e d  t h a n  e v e r  b e f o r e .  A new f a c t i o n ,  p u b l i c  

i n t e r e s t  l a w y e r s ,  a l s o  f a v o r s  a d v e r t i s i n g .  - I d .  a t  1111. A s  

t h e  m y s t i q u e  s u r r o u n d i n g  t h e  l e g a l  p r o f e s s i o n  i s  p e e l e d  

away, consumers  o f  l e g a l  s e r v i c e s  r e q u i r e  t h e  t h r e s h o l d  of  

i n f o r m a t i o n  t h a t  a d v e r t i s i n g  c a n  p r o v i d e .  - I d .  a t  1105.  The 

rrnew'' c l i e n t s ,  e s p e c i a l l y  non- whi t e s  and  p e r s o n s  of low and 

m i d d l e  soc ioeconomic  s t a t u s ,  have  no  p e r s o n a l  knowledge 

and f ewer  sources of  r e p u t a t i o n  i n f o r m a t i o n  a b o u t  l e g a l  

s e r v i c e s .  - I d .  a t  1096. A d v e r t i s i n g  s e r v e s  t h e i r  needs.- -  1 5 /  

- 15/ A l e c  W i l k i n s o n  i n  Big S u g a r ,  w r i t i n g  a b o u t  J a m a i c a n  c a n e  
c u t t e r s  i n  Bel le  G l a d e ,  p r o v i d e s  t h i s  v i g n e t t e :  

[H]e w a s  u s i n g  one  of  t h e  dream books  f o r  
g a m b l e r s  t h e  c u t t e r s  buy.. . t o  p r e d i c t  combi- 
n a t i o n s  i n  t h e  numbers. . . .  H e  was n o t  g o i n g  
t o  p l a y ,  h e  had no money, h e  was j u s t  
p a s s i n g  t h e  t i m e .  H e  was f a i r l y  s u r e  t h a t  
b e c a u s e  of  t h e  l e n g t h  of  h i s  i n j u r y  and t h e  
t i m e  h e  had missed  a t  work h e  would n o t  b e  
asked  back t h e  n e x t  s e a s o n .  ( H e  w a s n ' t . )  
H e  had s e e n  on t e l e v i s i o n  t h e  a d v e r t i s e m e n t  
of  a West Palm Beach lawyer  who h e  t h o u g h t  
m i g h t  b e  a b l e  t o  h e l p  g e t  him a s e t t l e m e n t  
from t h e  grower  f o r  h i s  i n j u r y .  

The N e w  Yorke r ,  J u l y  24, 1989,  p .56 ( B i g  
Sugar  h a s  s i n c e  been  p u b l i s h e d  a s  a book by  
Knopf P u b l i s h e r s  ( 1 9 8 9 ) .  S e e  a l s o ,  ABA 
Commission on A d v e r t i s i n g  R e p o r t  To The 
House o f  D e l e g a t e s  (CAC App. 4 ) .  
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THE CASES COMPEL THE 
REJECTION OF THE BAR'S 

PROPOSED RULES REGARDING 
ADVERTISING 

A .  The Gove rn ing  P r i n c i p l e s  

Lawyer a d v e r t i s i n g  i s  no  crime. Q u i t e  t h e  c o n t r a r y :  

Lawyer a d v e r t i s i n g  i s  i n  t h e  c a t e g o r y  
of c o n s t i t u t i o n a l l y  p r o t e c t e d  commer- 
c i a l  s p e e c h .  S e e  Bates  v .  S t a t e  Bar 
of A r i z o n a ,  4 3 3  U.S. 350 ( 1 9 7 7 ) .  The 
F i r s t  Amendment p r i n c i p l e s  g o v e r n i n g  
s t a t e  r e g u l a t i o n  of l awye r  s o l i c i t a-  
t i o n s  f o r  p e c u n i a r y  g a i n  a r e  by  now 
f a m i l i a r  : "Commercial s p e e c h  t h a t  i s  
n o t  f a l s e  or  d e c e p t i v e  a n d  d o e s  n o t  
c o n c e r n  u n l a w f u l  a c t i v i t i e s  ... may b e  
r e s t r i c t e d  o n l y  i n  t h e  s e r v i c e  o f  a 
s u b s t a n t i a l  g o v e r n m e n t a l  i n t e r e s t ,  
a n d  o n l y  t h r o u g h  means t h a t  d i r e c t l y  
advance  t h a t  i n t e r e s t . "  Z a u d e r e r  [v .  
O f f i c e  of  D i s c i Q l i n a r v  C o u n s e l  of Su- 
preme C o u r t  o f L  Ohio; 471  U.S. 626 
( 1 9 8 8 ) l  a t  638.  

S h a p e r o  v .  Kentucky  Bar A s s ' n ,  
486 U . S .  466,  1 0 8  S.Ct .  1916  ( 1 9 8 8 ) .  

Z a u d e r e r  d e c l a r e d  i n v a l i d  O h i o ' s  a t t e m p t e d  d i s c i -  

p l i n e  o f  a lawyer u s i n g  a n  i l l u s t r a t i o n  t o  a t t r a c t  c l i e n t s :  

The a d v e r t i s e m e n t s  ... c o n c e r n i n g  
t h e  Dalkon S h i e l d  were.. . n e i t h e r  
f a l s e  n o r  d e c e p t i v e ,  i n  f a c t  
t h e y  were e n t i r e l y  a c c u r a t e . . . .  
The S t a t e ' s  power t o  p r o h i b i t  
a d v e r t i s i n g  t h a t  i s  " i n h e r e n t l y  
m i s l e a d i n g "  see I n  re  RMJ, 455 
U.S. a t  203,  t h u s  c a n n o t  j u s t i f y  
O h i o ' s  d e c i s i o n  t o  d i s c i p l i n e  
a p p e l l a n t  f o r  r u n n i n g  a d v e r t i s e -  
m e n t s  g e a r e d  t o  p e r s o n s  w i t h  a 
spec i f i c  l e g a l  p rob l em.  

Z a u d e r e r ,  471 U . S .  a t  647.  The Z a u d e r e r  c o u r t  condemned 

"broad  p r o p h y l a c t i c  r u l e s "  which t h r e a t e n  " t h e  p r o t e c t i o n s  

a f f o r d e d  commercial s p e e c h . "  - I d .  a t  649.  Z a u d e r e r  d i s t i n -  
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4' i s h  d be tween  d i g n i t  i t h e  c o u r t r o o m  a n d  d i g n i t  i n  t h e  

F i r s t  Amendment a r e n a :  

[ A l l t h o u g h  t h e  S t a t e  u n d o u b t e d l y  h a s  a 
s u b s t a n t i a l  i n t e r e s t  i n  e n s u r i n g  t h a t  
i t s  a t t o r n e y s  behave  w i t h  d i g n i t y  a n d  
decorum i n  t h e  c o u r t r o o m ,  w e  a r e  u n s u r e  
t h a t  t h e  S t a t e ' s  d e s i r e  t h a t  a t t o r n e y s  
m a i n t a i n  t h e i r  d i g n i t y  i n  t h e i r  communi- 
c a t i o n s  w i t h  t h e  p u b l i c  is a n  i n t e r e s t  
s u b s t a n t i a l  enough  t o  j u s t i f y  t h e  
a b r i d g m e n t  of t h e i r  F i r s t  Amendment 
r i g h t s . .  . . [ T l h e  mere p o s s i b i l i t y  t h a t  
some members of t h e  p o p u l a t i o n  m i g h t  
f i n d  a d v e r t i s i n g  e m b a r r a s s i n g  or  o f f e n-  
s i v e  c a n n o t  j u s t i f y  s u p p r e s s i n g  i t .  
The same m u s t  h o l d  t r u e  f o r  a d v e r t i s i n g  
t h a t  some members of t h e  b a r  m i g h t  f i n d  
b e n e a t h  t h e i r  d i g n i t y .  

Z a u d e r e r ,  a t  648.  

The f o u n t a i n h e a d  case, Bates v .  S t a t e  Bar of  A r i z o n a ,  

433 U . S .  350,369- 70 ( 1 9 7 7 )  r e j e c t e d  t h e  n o t i o n  t h a t  adve r-  

t i s i n g  is " a n  u n m i t i g a t e d  s o u r c e  of harm t o  t h e  a d m i n i s t r a -  

t i o n  of j u s t  ice. From Bates, t o  O h r a l i k  v .  Ohio  S t a t e  Bar 

A s s ' n ,  436 U.S. 447 ( 1 9 7 8 ) ,  t o  I n  r e  RMJ, 455 U.S. 1 9 1  

( 1 9 8 2 ) ,  t o  Z a u d e r e r ,  471 U.S. 626  ( 1 9 8 5 ) ,  t o  S h a p e r o  v .  

Kentucky  Bar A s s ' n ,  486 U.S .  466 ( 1 9 8 8 ) ,  t h e  Supreme C o u r t  

of t h e  U n i t e d  S t a t e s ,  a n d  t h i s  C o u r t  ( F e t t e r m a n ,  439 So.2d 

8 3 5  ( 1 9 8 3 ) )  h a v e  warned a g a i n s t  s t a t e  b a r  a s s o c i a t i o n s '  

a t tempts  t o  l i m i t  l a w y e r  a d v e r t i s i n g .  

Only O h r a l i k  u p h e l d  d i s c i p l i n e  -- d i s c i p l i n e  a g a i n s t  

a l a w y e r  who engaged  i n  p e r s o n a l  s o l i c i t a t i o n ,  n o t  i n  

a d v e r t i s i n g  i n  y e l l o w  p a g e s ,  n e w s p a p e r s ,  d i r e c t  mai l ,  r a d i o  

or t e l e v i s i o n .  An i m p o r t a n t  r e a s o n  f o r  l i m i t i n g  O h r a l i k ' s  

r i g h t  t o  communicate  was t h e  " u n i q u e . .  . d i f f i c u l t i e s  [which]  

would f r u s t r a t e  a n y  a t tempt  a t  s t a t e  r e g u l a t i o n  of i n- p e r s o n  
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s o l i c i t a t i o n  s h o r t  of an absolu te  ban because such s o l i c i t a -  

t i o n  is not v i s i b l e  or otherwise open t o  publ ic  sc ru t iny . "  

Shapero, 486 U . S .  a t  473.  

Here The Florida Bar seeks s t r i c t  r egu la t ion  of 

publ ic  a d v e r t i s e r s ,  a d v e r t i s e r s  who a r e  already s u b j e c t  t o  

t h i s  Cour t ' s  s t r i n g e n t  r egu la t ions  which a r e  c o n s i s t e n t  w i t h  

Supreme Court s tandards .  

Rule 4- 7 .1  "COMMUNICATIONS CONCERNING A LAWYER'S 

SERVICES"  provides : 

A lawyer s h a l l  not make or permit t o  be 
made a f a l s e  or misleading communica- 
t i o n  about t h e  lawyer or the  lawyer 's  
se rv ices .  A communication i s  f a l s e  or 
misleading i f  i t :  
( a )  conta ins  a mater ia l  misrepresenta-  

t i o n  of f a c t  or  law or omits a f a c t  
necessary t o  make t h e  statement con- 
s idered  a s  a whole not ma te r i a l ly  
m i  s 1 ead i ng ; 

( b )  is  l i k e l y  t o  c r e a t e  an u n j u s t i f i e d  
expectat ion about r e s u l t s  t h e  law- 
yer can achieve or  s t a t e s  or  i m-  
p l i e s  t h a t  t h e  lawyer can achieve 
r e s u l t s  by means t h a t  v i o l a t e  t h e  
Rules of Professional  Conduct or 
o ther  law; or 

( c )  compares t h e  lawyer 's  s e r v i c e s  w i t h  
other  lawyers'  s e r v i c e s ,  u n l e s s  t h e  
comparison can be f a c t u a l l y  substan-  
t i a t e d .  

Rule 4-7.3(e) "LEGAL SERVICE INFORMATION" provides:  

Any f a c t u a l  s ta tement  contained i n  
any advertisement or any informa- 
t i o n  furnished t o  a prospect ive 
c l i e n t  under t h i s  r u l e  s h a l l  not 
be : 
(1) Di rec t ly  f a l s e  or misleading; 
( 2 )  Impliedly f a l s e  or misleading; 
( 3 )  F a i l  t o  d i s c l o s e  mater ia l  infor-  

mation; 
( 4 )  Unsubstantiated i n  f a c t ;  or 
( 5 )  Unfair .  
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Between those  R u l e s  and  numerous o t h e r s  (see  - e.g 

4 - 7 . 2 ;  4 - 7 . 3 ;  4 - 7 . 4 ;  4 -7 .5 ;  4 - 7 . 6 ;  4 - 7 . 7 ;  4- 8 .3  ( r e p o r t i n g  

p r o f e s s i o n a l  m i s c o n d u c t ) ;  4 - 8 . 4 ) ,  t h e  F l o r i d a  B a r  h a s  ample 

room t o  r e g u l a t e  t h e  commerc ia l  s p e e c h  of l a w y e r s ,  c o n s i s -  

t e n t  w i t h  t h e  c o n s t i t u t i o n a l  case l a w .  C a r e f u l  s c r u t i n y  of 

t h e  p roposed  new r u l e s  r e v e a l s  t h e i r  t r u e  i n t e n t :  t o  

s a c r i f i c e  l awyer  a d v e r t i s i n g  on t h e  a l t a r  of  t h e  Bar ' s  

f r a g i l e  ego.  

B. The Proposed R e s t r i c t i o n s  

1. T e s t i m o n i a l s  and  C o s t s  L i a b i l i t y  

Proposed R u l e  4- 7 . 1  a d d s  a s u b s e c t i o n  p r o h i b i t -  

i n g  t e s t i m o n i a l s .  The p roposed  comment s a y s  t h e y  mislead,  

and  a l s o  m a k e s  c o s t s  l i a b i l i t y  a n e c e s s a r y  p a r t  o f  a n  a d v e r-  

t i s e m e n t  w h i c h  m e n t i o n s  se t  o r  c o n t i n g e n t  fees. There  h a s  

been  no  e v i d e n c e  d e m o n s t r a t i n g  t h a t  ads  n o t  men t ion ing  cos t  

l i a b i l i t y  have  m i s l e d  t h e  p u b l i c .  I n d e e d ,  i f  a c l i e n t  d o e s  

r e t a i n  a l awyer  i n  a c o n t i n g e n t  f ee  ma t t e r ,  t h e  c l i e n t  must  

be f u l l y  apprised o f  c o s t s  l i a b i l i t y .  The  Bar ' s  demand f o r  

c o s t s  i n f o r m a t i o n  is m e t  by t h e  r e t a i n e r  ag reemen t  a n d  t h e  

S t a t e m e n t  of C l i e n t ' s  R i g h t s .  C o n t i n g e n t  f e e  c o n t r a c t s  a r e  

a l r e a d y  s u b j e c t  t o  v e r y  s t r i c t  r e g u l a t i o n .  - S e e  R u l e  4- 

1 . 5 ( F ) .  The S t a t e m e n t  of C l i e n t  R i g h t s  which  mus t  b e  s i g n e d  

and  kept  by t h e  c l i e n t  i s  e x t r a o r d i n a r i l y  d e t a i l e d  and  

p r o t e c t i v e  of  c l i e n t  i n t e r e s t s .  Even t h e  t e l e p h o n e  number 

of The Bar is p r o v i d e d  t o  e n c o u r a g e  d i s s a t i s f i e d  c l i e n t s  t o  

compla in .  (S ta tement  of C l i e n t ' s  R i g h t s ,  CAC App. 8 ) .  

T h e  fac t  t h a t  T h e  Bar p r o d u c e s  no  e v i d e n c e  of c l i e n t  claims 

a 

0 
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of being m i s l e d  about c o s t s  because of adver t i s ing  s u g g e s t s  

t h a t  the  r e a l  purpose of The Bar ' s  proposed Rules i s  t o  load 

advertisements w i t h  burdens which increase  t h e  c o s t  of the 

ad and t h u s  d e t e r  lawyer advertisers.l-6-/ 

W i t h  regard t o  t e s t imonia l s ,  The  Bar o f f e r s  no 

competent evidence t o  demonstrate t h a t  t e s t imonia l s  a r e  

misleading. Indeed, a s a t i s f i e d  c l i e n t  i s  a lawyer 's  goal .  

I f  pub l i ca t ion  of t h a t  f a c t  i s  misleading, unsubs tant ia ted ,  

u n f a i r ,  impliedly f a l s e  or f a i l s  t o  d i sc lose  ma te r i a l  infor-  

mation, T h e  Bar ' s  e x i s t i n g  Rules provide a b a s i s  f o r  

d i s c i p l i n e .  See, Rules 4-7.1, e t  seq . ,  supra ,  p.21. The 

ban on t e s t imonia l s  merely serves  a s  another device t o  

- 

achieve t h e  Bar 's  goal of "d ign i f i ed"  adver t i s ing .  Zauderer 

dispatched t h a t  r a t i o n a l e .  4 7 1  U . S .  a t  648. 

1 6 /  See a l s o  proposed R u l e  4 - 7 . 2 ( h ) ,  requi r ing  the  lawyer t o  - 
d i s c l o s e  whether t h e  c l i e n t  w i l l  be l i a b l e  
for  any expenses i n  addi t ion  t o  the f ee .  
Addi t ional ly ,  advertisements and w r i t t e n  
communications ind ica t ing  t h a t  the  charging 
of a f e e  i s  cont ingent  on outcome or  t h a t  
the fee w i l l  be a percentage of the  recovery 
s h a l l  d i s c l o s e  (1) t h a t  t h e  c l i e n t  w i l l  be 
l i a b l e  for  expenses r ega rd less  of outcome, 
i f  t h e  lawyer so intends t o  hold t h e  c l i e n t  
l i a b l e ;  and ( 2 )  whether the  percentage of 
the  f e e  w i l l  be computed before expenses a r e  
deducted from the  recovery.. . . 

Reading t h e  proposed Rules g i v e s  one some idea of t h e  burden 
placed upon a r ad io  or t e l e v i s i o n  adver t i se r  u s i n g  a t h i r t y  
second advertisement.  The a f f i d a v i t s  of broadcasting execu- 
t i v e s  (CAC App. 9 )  a t t e s t  t o  the malignant e f f e c t  of these 
burdens. 
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2. The D i  sc la  i m e  r / D i  sc losur  e 

Proposed  R u l e  4 -7 .2 (d )  would m a k e  l a w y e r s  who 

a d v e r t i s e  "on t h e  e l e c t r o n i c  media" or  who p r o v i d e  a n  

i l l u s t r a t i o n  o r  more i n f o r m a t i o n  t h a n  t h e i r  name, r a n k  and 

s e r i a l  number (Proposed R u l e  4 -7 .2 (n )  (1) (8) 1 , place  t h e  

f o l l o w i n g  l a n g u a g e  i n  t h e i r  ads:  

The h i r i n g  of a l a w y e r  is  a n  
i m p o r t a n t  d e c i s i o n  t h a t  s h o u l d  
n o t  b e  based  s o l e l y  upon a d v e r-  
t i s e m e n t s .  B e f o r e  you d e c i d e ,  
a s k  u s  t o  s e n d  you f r e e  w r i t t e n  
i n f o r m a t i o n  a b o u t  o u r  q u a l i f i c a-  
t i o n s  and  e x p e r i e n c e .  

The 

t o  

Comment commands t h a t  t h e  " warn ing  l abe l "  

... i n  t e l e v i s i o n  a d v e r t i s e m e n t s  ... m u s t  r ema in  on  t h e  s c r e e n  
l o n g  enough t o  be  r e a d  i n  i t s  
e n t i r e t y  by t h e  a v e r a g e  v i e w e r ,  
i n  p r i n t  and  t e l e v i s i o n  a d v e r-  
t i s e m e n t s  t h e  t y p e  s i z e  u sed  fo r  
t h e  d i s c l o s u r e  m u s t  be s u f f i -  
c i e n t  t o  cause t h e  d i s c l o s u r e  t o  
be c o n s p i c u o u s ,  i n  r a d i o  or  
r e c o r d e d  a d v e r t i s e m e n t s  ( a n d  i n  
t e  l e v  i s  i o n  a d v e r t i s e m e n t s  , i f 
t h e  d i s c l o s u r e  is  s p o k e n  r a t h e r  
t h a n  d i s p l a y e d  on  s c r e e n )  t h e  
d i s c l o s u r e  mus t  b e  spoken  a t  a 
speed  t h a t  a l lows comprehens ion  
by t h e  a v e r a g e  l i s t e n e r .  

T h u s  t h e  Bar would h a v e  a d v e r t i s i n g  l a w y e r s  p a y  

a d v e r t i s e  t h a t  a d v e r t i s i n g  i s  n o t  t o  b e  t r u s t e d .  

Wha-ever message t h e  l awyer  w i s h e s  t o  s e n d  would b e  burdened  

by t h e  t i m e  and c o n t e n t  r e s t r i c t i o n s  demanded by t h e  

p roposed  r u l e .  The Bar w i l l  l i k e l y  s a y ,  a s  i t  h a s  sa id  

d u r i n g  t h e  c o u r s e  of t h i s  d i s p u t e ,  "Well i s n ' t  t h i s  t r u e  -- 

t h a t  you s h o u l d  n o t  choose a l a w y e r  s o l e l y  by a d v e r t i s i n g ? "  
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That quest ion begs  t h e  i s sue .  One could say you 

should not  choose a lawyer 

Hubbell, or s o l e l y  through the  

through loca l  bar r e f e r r a l  org 

s o l e l y  through Martindale- 

advice of f r i ends ,  or  s o l e l y  

n i z a t i  ns, or s o l e l y  through 

news of a lawyer 's  g r e a t  v i c t o r y  i n  a cdse,  or  s o l e l y  

through a lawyer ' s  name, rank and s e r i a l  number adver t i se-  

ment. B u t  the Bar has chosen t o  say t h a t  i f  you adver t i se  

i n  t e l e v i s i o n  or  rad io ,  or  use an i l l u s t r a t i o n ,  you a r e  con- 

demned t o  provide a warning t o  consumers. T h e  proposed 

burden has (1) no ev iden t i a ry  record supporting i t s  need; 

( 2 )  no r a t i o n a l  b a s i s  fo r  d iscr iminat ing  between d i f f e r e n t  

forms of adver t i s ing  (an equal p ro tec t ion  d e n i a l ) ,  and 

( 3 )  no l e g i t i m a t e  purpose r e l a t e d  t o  the  adminis t ra t ion  of 

j u s t i c e ,  ju ry  t r i a l s ,  or any o ther  purported " s u b s t a n t i a l  

in t e res t ' '  which the  Bar m u s t  show e v e n  before it demon- 

s t r a t e s  t h e  "narrowly t a i l o r e d "  f i t  of the  r u l e  t o  ward o f f  

some e v i l .  

Simply p u t ,  t h e  d isc la imer /d isc losure ,  on i ts  

own, and combined w i t h  the  p le thora  of o ther  burdens created 

by t h e  proposed Rules, i s  designed t o  achieve one purpose: 

t o  s t i f l e  the  voices  of e f f e c t i v e  and communicative lawyer 

adver t i s ing .  

3 .  The Factua l ly  Subs tant ia ted  
I l l u s t r a t i o n  Rule 

Proposed Rule 4-7.2(f)  provides:  

I l l u s t r a t i o n s  u s e d  i n  adver t i se-  
ments s h a l l  present  information 
which can be f a c t u a l l y  subs tan t i-  
ated and is n o t  merely s e l f -  
laudatory.  
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Whatever t h e  exact meaning is of  t h a t  l a n g u a g e ,  

i t  r u n s  a f o u l  o f  t h e  F i r s t  Amendment. P h i l  Zaude re r  r a n  a n  

ad i n  36 Ohio newspape r s  f e a t u r i n g  "a  l i n e  d rawing  of t h e  

Dalkon S h i e l d  accompanied by t h i s  q u e s t i o n :  ' D I D  YOU U S E  

THIS IUD?'." The Ohio Bar cha rged  him w i t h  v i o l a t i n g  a r u l e  

p r o h i b i t i n g  i l l u s t r a t i o n s  and  r e q u i r i n g  " d i g n i f i e d "  a d s .  

The  Supreme C o u r t  p r o t e c t e d  Z a u d e r e r :  

T h a t  o u r  c i t i z e n s  have  access t o  
t h e i r  c i v i l  cou r t s  i s  n o t  a n  
e v i l  t o  be r e g r e t t e d ;  r a t h e r  it  
is a n  a t t r i b u t e  t o  o u r  s y s t e m  of 
j u s t i c e  i n  which w e  o u g h t  t o  
t ake  pr ide .  T h e  S t a t e  i s  n o t  
e n t i t l e d  t o  i n t e r f e r e  w i t h  t h a t  
access by d e n y i n g  i t s  c i t i z e n s  
accura te  i n f o r m a t i o n  a b o u t  t h e i r  
l e g a l  d i s p u t e s .  A c c o r d i n g l y ,  i t  
i s  n o t  s u f f i c i e n t  j u s t i f i c a t i o n  
for  t h e  d i s c i p l i n e  imposed on 
a p p e l l a n t  t h a t  h i s  t r u t h f u l  a n d  
n o n d e c e p t i v e  a d v e r t i s i n g  had  a 
t e n d e n c y  t o  o r  d i d  i n  f a c t  en-  
c o u r a g e  o t h e r s  t o  f i l e  l a w s u i t s .  

Z a u d e r e r ,  471 U . S .  a t  643. 

Could Zaude re r  " f a c t u a l l y  s u b s t a n t i a t e "  t h a t  t h e  

Dalkon S h i e l d  i n j u r e d  t h e  women h e  s o u g h t  t o  r e a c h  w i t h  h i s  

a d v e r t i s e m e n t ?  A c i v i l  t r i a l  i s  t h e  forum f o r  t h a t  d e c i -  

s i o n .  Here, The F l o r i d a  Bar f o r c e s  t h e  a d v e r t i s i n g  lawyer  

t o  p r o v e  h i s  case b e f o r e  h e  i l l u s t r a t e s  h i s  p o i n t .  

Once a g a i n  one  m u s t  a s k  t h e  purpose f o r  t h e  

" f a c t u a l l y  s u b s t a n t i a t e d "  t e s t .  I f  t h e  i l l u s t r a t i o n  is 

d i r e c t l y  o r  i m p l i e d l y  f a l s e  o r  m i s l e a d i n g ,  o r  unsubs t an-  

t i a t e d  i n  f a c t  o r  u n f a i r  (present  R u l e  4 - 7 . 3 ( 3 ) )  t h e  Bar may 

commence p r o c e e d i n g s  a g a i n s t  a n  o f f e n d e r .  The o n l y  p u r p o s e  
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s e r v e d  by t h e  proposed r u l e  is  t o  c h i l l  t h e  communica t ive  

a a b i l i t y  of l awyer  a d v e r t i s i n g .  

4 .  The N o  D r a m a t i z a t i o n  R u l e  

Proposed R u l e  4 - 7 . 2 ( e )  p r o v A d e s :  

T h e r e  s h a l l  be no d r a m a t i z a t i o n  
i n  a n y  medium.  

Why? The comment seeks t o  "preclude ... s u s p e n s e ,  

s c e n e s  c o n t a i n i n g  e x a g g e r a t i o n s . .  . s c e n e s  c r e a t i n g  consumer 

p rob lems  ... w i t h  t h e  l awyer  s o l v i n g  t h e  prob lem."  These  a r e  

t h e  same t e c h n i q u e s  The Bar is g o i n g  t o  u s e  i n  i t s  own 

a d v e r t  is i n g  campaign.  See p .30 ,n .14 ,  supra .  I f  t h e  

d r a m a t i z a t i o n s  a re  m i s l e a d i n g ,  e t c . ,  p r e s e n t  R u l e  4 - 7 . 3 ( e )  

w i l l  e r a d i c a t e  them.  The ''why" is b e c a u s e  The Bar f i n d s  

d r a m a t i z a t i o n s  u n d i g n i f i e d  and  m o t i v a t i o n a l .  The  F i r s t  

Amendment and  A r t i c l e  I ,  S 4  of t h e  F l o r i d a  C o n s t i t u t i o n  

n u l l i f i e s  b o t h  r e a s o n s .  The Zauderer C o u r t  b e l i e v e d  t h a t  

" d e c e p t i v e  or m a n i p u l a t i v e  u s e s  of v i s u a l  media" c a n  b e  

a d d r e s s e d  "on  a case by case b a s i s , "  r a t h e r  t h a n  a b road  

p r o p h y l a c t i c  approach. 4 7 1  U.S. a t  649 .  The  F l o r i d a  B a r ' s  

approach d i s d a i n s  t h e  case by case rou te  i n  i t s  has te  t o  

b r o a d l y  i n h i b i t  l awye r  a d v e r t i s i n g .  

5. The  S i n g l e  Voice R u l e /  
T h e  Lawver Voice Ru le /  
The  I n s t r u m e n t a l  Music R u l e  

Despi te  a r e c o r d  d e v o i d  of e v i d e n c e  of r a d i o  or  

t e l e v i s i o n  ads  m i s l e a d i n g  c l i e n t s  by m u l t i p l e  v o i c e s ,  

l y r i c s ,  o r  a s t a t e m e n t  made by someone o t h e r  t h a n  t h e  l a w y e r  

who w i l l  a c t u a l l y  pe r fo rm t h e  l e g a l  s e r v i c e ,  The  Bar m 
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proposes t h a t  

A d v e r t i s e m e n t s  on t h e  e l e c t r o n i c  
media  s u c h  as  t e l e v i s i o n  and 
rad io . .  . s ha l l  be a r t i c u l a t e d  by 
a s i n g l e  v o i c e ,  w i t h  no  back-  
ground  sound  o the r  t h a n  i n s t r u -  
m e n t a l  mus i c .  ... [ T l h e  lawyer  
a p p e a r i n g  on  s c r e e n  mus t  b e  t h e  
l awyer  who w i l l  a c t u a l l y  perform 
t h e  s e r v i c e  a d v e r t i s e d  u n l e s s  
t h e  a d v e r t i s e m e n t  d i s c l o s e s  t h a t  
t h e  s e r v i c e  may b e  performed by 
o t h e r s  i n  t h e  f i rm .  

Proposed Ru le  4 - 7 . 2 ( b ) .  

Is The B a r  s a y i n g  t h a t  a n  ad p o r t r a y i n g  

q u e s t i o n s  and  a n s w e r s  a b o u t  l e g a l  p rob lems  (two v o i c e s )  i s  

m i s l e a d i n g ,  i n h e r e n t l y  m i s l e a d i n g  or u n f a i r ?  Is The  Bar 

s u g g e s t i n g  t h a t  t h e  i n s t r u m e n t a l  theme from Rocky or  S t a r  

Wars i s  p e r f e c t l y  proper background  sound  as  l o n g  a s  i t  

accompan ie s  a s i l v e r  h a i r e d ,  s i l v e r  tongued  member of T h e  

F l o r i d a  Bar p r o u d l y  announc ing  h i s  name, d e s i g n a t i o n  a s  a 

" P e r s o n a l  I n j u r y  a n d  Wrongful  Dea th"  l a w y e r  who speaks 

e n g l i s h ,  S p a n i s h ,  h a i t i a n  p a t o i s ,  and t h e  f a c t  t h a t  h e  

accepts c r e d i t  c a r d s ?  (See - Proposed  R u l e s  4 - 7 . 2 ( n ) ( l )  

( name) ;  ( n ) ( 4 )  ( f o r e i g n  l a n g u a g e  a b i l i t y ) ;  ( n ) ( 5 )  ( f i e l d s  of 

d e s i g n a t i o n )  - see e x i s t i n g  R u l e  6- 2.11, S c h e d u l e  A fo r  l i s t  

of d e s i g n a t e d  a reas ;  ( n ) ( 7 )  ( a c c e p t a n c e  of c r e d i t  c a r d s ) ) .  

Does t h e  Bar f i n d  t h a t  consumers  of l ega l  

s e r v i c e s  a r e  a c t u a l l y  b e n e f i t t e d  by h a v i n g  t h e  l a w y e r  appear 

on t e l e v i s i o n  t o  s t a n d  and h a w k  h i s  wares w i t h  t h e  theme 

from Rocky i n  t h e  background?  Does t h e  Bar b e l i e v e  t h a t  

l a w y e r s  s h o u l d  be c h o s e n  by t h e i r  l o o k s ,  and  t h e  m e l l i f l u o u s  
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sounds they can u t t e r ?  Does t h e  Bar be l ieve  t h a t  a c l i e n t  

should be apprised of the  adver t i s ing  lawyer 's  r ace  -- i s  

t h a t  why t h e  Bar i n s i s t s  t he  lawyer appear, i n  h i s  or her 

own advertisement? 

The proposed r u l e  emphasizes s u p e r f i c i a l i t y  over 

substance.  I t  s a c r i f i c e s  communicative content  t o  a c u l t  of 

pe r sona l i ty ,  and i t  c u t s  aga ins t  m i n o r i t i e s  and the  mundane 

looking lawyers (most of u s )  whose i n t e l l e c t  migh t  benef i t  

p o t e n t i a l  c l i e n t s ,  e v e n  i f  t h e i r  appearance i s  not  command- 

i n g .  

T h e  Bar probably hopes t h a t  forced appearances 

of t h e  unlovely w i l l  fo rce  adver t i s ing  from t h e  airwaves. 

These proposed r u l e s  serve  t o  r e in fo rce  t h e  conclusion t h a t  

they a r e  another ,  a l b e i t  awkward, way of e l iminat ing  

e f f e c t i v e  adver t i s ing .  

6. T h e  GeosraPhic Location R u l e  

Proposed Rule 4 - 7 . 2 ( 1 )  r equ i res  t h a t  

A l l  advertisements and wr i t t en  
communications provided f o r  un- 
der these  r u l e s  s h a l l  d i sc lose  
the  geographic loca t ion  of c i t y  
or town, of the  o f f i c e  i n  which 
t h e  lawyer who w i l l  a c t u a l l y  
perform the  s e r v i c e s  advert ised 
p r i n c i p a l l y  p r a c t i c e  law. I f  
t h e  o f f i c e  loca t ion  i s  ou t s ide  a 
c i t y  or  town, t h e  county i n  
which the  o f f i c e  is loca ted  m u s t  
be d isc losed .  

T h i s  proposed r u l e ,  e s p e c i a l l y  when combined 

w i t h  the f e e  f o r f e i t u r e  r u l e  ( s e e  discussion below) c r e a t e s  

the  p o s s i b i l i t y  t h a t  a c l i e n t ' s  bes t  i n t e r e s t s  can be 
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p r o t e c t e d  o n l y  by u n f a i r l y  l o s i n g  o n e ' s  f e e .  Should  a M i a m i  

0 a d v e r t i s i n g  l awyer  a t t r a c t  a case w h i c h  c a l l s  f o r  s p e c i a l  

l e g a l  e x p e r t i s e  i n  a d i s c r e t e  a rea ,  and t h e  o t h e r  lawyer  

h i r e d  t o  p e r f o r m  t h o s e  s e r v i c e s  p r a c t i c e s  i n  C o r a l  Gables 

i n s t e a d  of  M i a m i ,  t h e  p roposed  r u l e  would b e  v i o l a t e d .  

The  " a c t u a l l y  p e r f o r m  t h e  s e r v i c e s "  l i m i t a t i o n  

is c l e a r l y  d e s i g n e d  t o  i n h i b i t  a d v e r t i s i n g .  As P r o f e s s o r  

Hazard p o i n t s  o u t ,  supra p.37,  a t  1100,  t h e  s t a n d a r d i z e d  

p r a c t i c e  r equ i res  volume t o  d e v e l o p  e x p e r t i s e  and  p r o v i d e  

s e r v i c e  a t  a r e a s o n a b l e  c o s t  f o r  s u c h  s e r v i c e s .  By f o r c i n g  

t h e  l awyer  t o :  (1) p o r t r a y  h i m s e l f  o r  h e r s e l f :  ( 2 )  g u a r a n t e e  

e x a c t l y  by whom and where t h e  s e r v i c e s  w i l l  be p r o v i d e d :  ( 3 )  

r i s k  l o s i n g  t h e  f e e  i f  t h e  a d v e r t i s e m e n t  d o e s  n o t  conform t o  

t h e  c a se ' s  f u t u r e ,  t h e  o n l y  s a f e  a d v e r t i s e m e n t  is  one  f o r  a n  

0 i n d i v i d u a l i z e d  case (Haza rd ,  s u p r a )  g e n e r a t i n g  a l a r g e  fee 

e n a b l i n g  t h e  lawyer  t o  d e v o t e  a l l  o f  h i s  o r  h e r  e n e r g i e s  t o  

m a k e  s u r e  t h a t  h i s  o r  h e r  o f f i c e  i n  t h e  a d v e r t i s e d  town 

a c t u a l l y  p e r f o r m s  t h e  s e r v i c e s .  

T h a t  r e s u l t  i s  t h e  a n t i t h e s i s  o f  Bates,  and  

m a k e s  a mockery of t h e  a d v e r t i s i n g ' s  consumer b e n e f i t s .  

While  t h e r e  may b e  some r a t i o n a l e  f o r  s i m p l y  i n f o r m i n g  

c l i e n t s  o f  t h e  c o u n t y  o r  c o u n t i e s  i n  which t h e  a d v e r t i s i n g  

l awyer  g e n e r a l l y  p r a c t i c e s ,  c i t y  o r  town l o c a t i o n  is m e r e l y  

a n o t h e r  method by which The Bar seeks t o  bu rden  a d v e r t i s e -  

ments  w i t h  u n n e c e s s a r y  i n f o r m a t i o n .  I n  t h e  d a y s  of  munic i-  

p a l  c o u r t s  The  B a r ' s  c i t y  o r  town r e q u i r e m e n t  m i g h t  c o n t a i n  

a seed of  s e n s e ;  t o d a y  i t  i s  n o n s e n s e .  

-50- 



7. The Pr ior  Restraint/Advisory Opinion R u l e  

Proposed Rule 4-7.5 (Evaluation of Advertise-  

ments) and the  new Standing Committee on Advertising which 

it envis ions  (Proposed Chapter 15 - REVIEW OF LAWYER ADVER- 

T I S I N G  AND S O L I C I T A T I O N S  ( N E W ) )  contemplate an expensive new 

p o l i c e  agency t o  enforce  the Bar ' s  proposed r u l e s .  

The Standing Committee is t o  be comprised of 

four lawyers and t h r e e  publ ic  members. The l a t t e r  a r e  t o  be 

reimbursed by t h e  Bar f o r  "reasonable t r a v e l  and r e l a t e d  

expenses associa ted  w i t h  a t tendance a t  meetings of the  

committee.'' Proposed Rule 15-2.3. A n  adver t i s ing  lawyer 

has two choices:  ask the Committee for  an advisory opinion 

a t  l e a s t  1 5  days p r i o r  t o  t h e  a d ' s  disseminat ion,  or run t h e  

ad and f i l e  it w i t h  t h e  Committee. 

I f  t h e  lawyer chooses the  advisory opinion 

route ,  t h e  Committee's p o s i t i v e  advice w i l l  be a "good 

f a i t h "  defense t o  l a t e r  grievance and f e e  f o r f e i t u r e  proceed- 

i n g s .  Any negat ive Committee view of t h e  ad can be offered 

a s  evidence a g a i n s t  t h e  lawyer i n  a grievance proceeding. 

Proposed Rule 4-7.5(h).  A n  adverse grievance ruling, of 

course ,  can r e s u l t  i n  f e e  f o r f e i t u r e .  (Proposed R u l e  3 -5 . l (h)  

and 4-1.5, discussed below). T h u s ,  the  lawyer i s  faced w i t h  

a g r i s l y  Hobson's choice: seek t h e  pre- publicat ion approval 

of the Standing Committee, or  f a i l  t o  do so and r i s k  i n v a l i-  

da t ion  of any con t rac t  and f o r f e i t u r e  of one ' s  f ees .  

T h i s  is  a s p e c i a l  vers ion  of a p r i o r  r e s t r a i n t  

upon speech. The essence of a p r i o r  r e s t r a i n t  is t h e  imposi- 
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t i o n  of a s u b s t a n t i a l  burden upon a speaker ' s  voice ,  p r i o r  

t o  h i s  speech. - See, Flor ida Freedom Newspapers v .  McCrory, 

520 So.2d 32 ,35  ( F l a .  1988).  The advisory opinion r u l e  

v i o l a t e s  t h a t  precept .  Forcing an adver t i se r  t o  f i r s t  ask 

"permission" fo r  h i s  or her a d ' s  approval,  a t  t h e  pain of 

los ing  h i s  or her f e e  i f  any of the myriad new r u l e s  a r e  

v i o l a t e d ,  imposes a burden which v i o l a t e s  t h e  F i r s t  Amend- 

ment and A r t i c l e  I ,  § 4  of the Flor ida  Const i tu t ion .  

Given t h e  a l ready e x i s t i n g  r u l e s  which p ro tec t  

the  publ ic  from misleading, inherent ly  misleading, unsub- 

s t a n t i a t e d  or unfa i r  lawyer adver t i s ing  ( s e e  p.21, s u p r a ) ,  

one m u s t  again ask what purpose i s  served by c rea t ing  the  

cumbersome machinery of t h e  Standing Committee. Forcing 

a d v e r t i s e r s  t o  submit copies  of "videotapes,  audiotapes,  

p r i n t ,  photographs of  outdoor adver t i s ing , "  and a " t ran-  

s c r i p t , "  and a "s tatement  l i s t i n g  a l l  media i n  which the 

advertisement or communication w i l l  appear,  the  a n t i c i p a t e d  

frequency of use.. . i n  each medium.. .and t h e  an t i c ipa ted  time 

period during which the  advertisement w i l l  be used," and a 

$ 2 5  ' 'fee" ( i . e .  t a x )  (Proposed R u l e s  4 - 7 . 5 ( d ) ( 1 ) , ( 2 ) ,  

( 3 ) , ( 4 ) )  j u s t  impose more hurdles  f o r  adver t i s ing  lawyers t o  

surmount. 

The Bar ' s  claimed purpose is t o  a s s i s t  it i n  

monitoring adver t i s ing  p r a c t i c e s  " f o r  the p ro tec t ion  of the 

publ ic  and t o  a s s i s t  members of t h e  Bar t o  conform" t o  the  

r u l e s .  The record b e l i e s  any claim of pub l i c  harm necessi-  
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t a t i n g  t h i s  new "watchdog" agency:  t h e  Bar ' s  " a s s i s t a n c e "  is  

p a r t  of i t s  a t t e m p t  t o  be a sheep i n  w o l f ' s  c l o t h i n g .  

8. The F e e  F o r f e i t u r e / I n v a l i d  C o n t r a c t  R u l e s  

Proposed  R u l e  3-5.1 p r o v i d e s  t h a t  "The F l o r i d a  

Bar may o r d e r  [a  l a w y e r ]  t o  f o r f e i t  t h e  fee o r  any  p a r t  

t h e r e o f . "  T h i s  s e v e r e  economic s a n c t i o n  c a n  be t r i g g e r e d  by 

a n  o r d e r  of t h i s  C o u r t  o r  "a repor t  o f  minor  mi sconduc t  

a d j u d i c a t i n g  a c l i e n t  g u i l t y  of e n t e r i n g  i n t o ,  c h a r g i n g  o r  

c o l l e c t i n g  a fee p r o h i b i t e d  by  t h e  R u l e s  R e g u l a t i n g  The 

F l o r i d a  Bar." The new, d i r e c t  c o n n e c t i o n  t o  a d v e r t i s i n g  is 

made by p roposed  amendments t o  R u l e s  4 - 1 . 5 ( A ) a n d ( l ) )  (Fees 

f o r  l e g a l  s e r v i c e s ) .  

( A )  An a t t o r n e y  s h a l l  n o t  e n t e r  i n t o  
an  ag reemen t  f o r ,  c h a r g e ,  o r  
c o l l e c t  ... a f e e  g e n e r a t e d  by 
employment t h a t  was o b t a i n e d  
t h r o u g h  a d v e r t i s i n g  o r  s o l i c i t a -  
t i o n  n o t  i n  compl i ance  w i t h  t h e  
R u l e s  R e g u l a t i n g  The F l o r i d a  
Bar. * * * 

( D )  C o n t r a c t s  o r  a g r e e m e n t s  f o r  a t -  
t o r n e y ' s  fees be tween  a t t o r n e y  
and c l i e n t  w i l l  o r d i n a r i l y  be  
e n f o r c e a b l e  a c c o r d i n g  t o  t h e  
terms of  s u c h  c o n t r a c t s  o r  a g r e e-  
men t s  u n l e s s . . . o b t a i n e d  t h r o u g h  
a d v e r t i s i n g  o r  s o l i c i t a t i o n  n o t  
i n  c o m p l i a n c e  w i t h  t h e  R u l e s  
R e g u l a t i n g  The F l o r i d a  Bar. 

The Bar ' s  p r o p o s a l  a t t a c h e s  a h i g h  ris. .  t o  t h e  

exercise of  c o n s t i t u t i o n a l  r i g h t s .  Even t h e  B a r ' s  approved  

name, r a n k ,  s e r i a l  number ads  (P roposed  R u l e  4 -7 .2 (n )  (1)- 

( 8 ) )  could  cause p rob lems  i f  a l awyer  o v e r s t a t e d  h i s  o r  h e r  

f o r e i g n  l a n g u a g e  a b i l i t y ,  or l e f t  o u t  a word o r  two a b o u t  
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how fees were t o  be computed.  Any th ing  s a i d  beyond subsec-  

t i o n s  ( 1 ) - ( 8 )  r i s k s  t h e  fee f o r f e i t u r e  s a n c t i o n ,  o r ,  a n o t h e r  

round of l i t i g a t i o n  i n  w h i c h  a c l i e n t  may seek t o  i n v a l i d a t e  

a fee ag reemen t .  

I n d e e d ,  one  c a n  e n v i s i o n  a p r a c t i c e  s u b s p e c i a l t y  

of  l a w y e r s  s e e k i n g  o u t  c l i e n t s  r e p r e s e n t e d  by a d v e r t i s i n g  

l a w y e r s ,  and  t h e n  s u i n g  t o  i n v a l i d a t e  t h e  f e e  ag reemen t  w i t h  

t h e  a d v e r t i s i n g  l awyer .  

The da t a  p r o v i d e d  by  t h e  B a r  i n  J o h n  B e r r y ' s  

A f f i d a v i t  (Bar App. H ( 5 ) )  d o e s  n o t  show a s i n g l e  lawyer  

d i s c i p l i n e  f o r  a d v e r t i s i n g .  I t  i s  s h o c k i n g  t h a t  t h e  Bar 

s u g g e s t s  t h i s  new and  e x t r e m e l y  h a r s h  remedy f o r  a n  o f f e n s e  

w h i c h  h a s  p r o v e n  t o  be n o n- e x i s t e n t .  Why? Because t h e  Bar 

w i s h e s  t o  p r e v e n t  s u c c e s s f u l .  a d v e r t i s i n g  i n  t h e  f u t u r e  by 

i n t i m i d a t i n g  t h o s e  l a w y e r s  who m i g h t  seek t o  e f f e c t i v e l y  

exercise t h e i r  c o n s t i t u t i o n a l  r i g h t s .  T h i s  i s  t h e  k i n d  of 

" c h i l l i n g  e f f e c t "  (Dombrowski v .  P f i s t e r ,  380 U . S .  479,487 

( 1 9 6 5 ) )  w h i c h  c a n n o t  b e  squared w i t h  t h e  r e c o r d  o r  t h e  case 

law, and  t h i s  C o u r t  s h o u l d ,  w e  r e s p e c t f u l l y  s u g g e s t ,  r e j ec t  

t h e  B a r ' s  p r o p o s a l .  
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THE RECORD SUBMITTED BY THE 
BAR DEMONSTRATES I T S  PROSE- 

LYTICAL ZEAL AND SUPPORTS THE 
CONCLUSION THAT THE PROPOSED 

RULES ARE D E S I G N E D  TO ELIMINATE 
OR C U R T A I L  LAWYER A D V E R T I S I N G  

I N  FLORIDA 

An i n i t i a l  E x h i b i t  i n  t h e  Ba r ' s  "Record" i s  Lawyer 

A d v e r t i s i n g  and S o l i c i t a t i o n :  Bar L e a d e r s  Background B o o k l e t  

(Augus t ,  1 9 8 9 ) .  Bar Appendix A ( 2 ) .  T h a t  e x h i b i t  c o n t a i n s  a 

memorandum t o  Bar leaders  so t h e y  c a n  e x p l a i n  t o  t h e  " l o c a l  

media" t h e  Bar 's  p o s i t i o n .  I t  i n c l u d e s  t h e  Bar ' s  " N e w s  

Release" on l awyer  a d v e r t i s i n g ,  and  " N e w s  C o n f e r e n c e  Re-  

m a r k s "  of Bar leaders .  I t  e m p h a s i z e s  t h e  ( s e l f - d i s c r e d i t e d )  

Myers,  Nevada s t u d y  a s  p r o v i d i n g  " s t r o n g  e v i d e n c e "  a g a i n s t  

t e l e v i s i o n  a d v e r t i s i n g  (App. A ( 2 ) ,  Ben H i l l  I11 R e m a r k s ,  

p . 2 ) ) ,  and  q u o t e s  s u p p o r t i v e  newspaper  e d i t o r i a l s .  

T h u s  The Bar, a s  is i t s  r i g h t ,  seeks t o  m o b i l i z e  p u b l i c  

o p i n i o n  a g a i n s t  a d v e r t i s i n g .  I n  i t s  f i n a l  E x h i b i t  (Appendix 

L ( 3 ) )  The Bar p r o u d l y  p r o v i d e s  t h e  L i s t  of O u t  of S t a t e  Bar 

A s s o c i a t i o n s  and I n d i v i d u a l s  R e q u e s t i n g  C o p i e s  of T h e  F l o r i-  

d a  Ba r ' s  N e w  A d v e r t i s i n g  R u l e s .  No o n e  d e n i e s  t h e  r i g h t  of 

The Bar t o  p r o s e l y t i z e  i t s  views.- -  17' The F i r s t  Amendment 

and  A r t i c l e  I .§4 of  t h e  F l o r i d a  C o n s t i t u t i o n  g u a r a n t e e  The 

Bar and  i t s  l e a d e r s h i p  t h o s e  r i g h t s .  

- 17/  D i s c o v e r y  would d e m o n s t r a t e  t h a t  Bar l eaders  have  
t r a v e l e d  t h e  c o u n t r y  c a r r y i n g  The F l o r i d a  B a r ' s  a n t i -  
a d v e r t i s i n g  b a n n e r ,  and have  c a n d i d l y  s t a t e d  t h a t  t h e y  see 
t h i s  a s  a " t e s t  case" which,  t h e y  hope ,  w i l l  r e v e r s e  t h e  
Supreme C o u r t ' s  l o n g- s t a n d i n g  s u p p o r t  f o r  l awyer  a d v e r t i s -  
i n g .  See a l s o ,  Press Confe rence  R e m a r k s  i n  Bar App. A ( 2 ) .  
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The Bar ' s  e f f o r t s  exemplify i t s  zeal  and commitment. 

B u t  the  same c o n s t i t u t i o n s  p ro tec t  adver t i s ing  lawyers from 

over-zealous advocacy. T h i s  Court m u s t  measure the  proposed 

r u l e s  aga ins t  t h e  "Record" and the  re levant  Supreme Court 

cases .  L i s t s  of  i n t e r e s t e d  i n q u i r e r s ,  outdated,  i r r e l e v a n t ,  

or unre l i ab le  " s t u d i e s , "  p ress  r e l e a s e s ,  news c l i p p i n g s ,  do 

not  c a r r y  The Bar ' s  pos i t ion .  Nor do the  two s t a t e  cases  

r e l i e d  upon by The Bar a s  t h e  l a s t  po r t ions  of i t s  "Record" 

c a r r y  the w e i g h t  assigned t o  them. 

THE IOWA AND NEW J E R S E Y  
CASES DO NOT SUPPORT THE 
RULES THE BAR A S K S  THIS 

COURT TO APPROVE 

The Bar ' s  submission of t h e  B r i e f s  and dec i s ions  i n  t h e  

Iowa and New Jersey  lawyer adver t i s ing  cases  r e f l e c t s  The 

Bar ' s  r e l i a n c e  upon those s t a t e s '  lawyer adver t i s ing  r u l e s .  

The New Je r sey  Supreme Cour t ' s  procedural handling of 

P e t i t i o n  of Felmeister & I saacs ,  1 0 4  N . J .  515, 518 A . 2 d  188 

( N . J .  1 9 8 6 )  supports  our request  f o r  a remand. The New 

Jersey  Supreme Court, faced w i t h  a challenge t o  new lawyer 

adver t i s ing  r u l e s  

... remanded the  matter t o  the  t r i a l  
court  for  the  purpose of developing 
a f u l l e r  record.  

The p a r t i e s  before the  t r i a l  
cour t  on t h a t  remand were p e t i t i o n-  
e r ,  t h e  Attorney General ( ac t ing  a s  
proponent of RPC 7 .2  ( a ) ) ,  and the 
New Je r sey  S t a t e  Bar Associat ion,  
which was g i v e n  permission t o  
intervene.  Numerous e x h i b i t s  were 
introduced, including many forms of 
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a d v e r t i s e m e n t s  i n  a l l  mec?ia a n d  of 
a l l  k i n d s .  P o t h  t h e  S t a t e  and pe t i-  
t i o n e r  produced e x p e r t s . .  . . 

After  c o n s i d e r i n g  t h e  t e s t i m o n y  
p r e s e n t e d ,  t h e  t r i a l  c o u r t  s u b m i t t e d  
i t s  Report  and Recommended F i n d i n g s  
of Fac t .  

I d .  a t  191. - 
T h e  N e w  J e r s e y  Supreme C o u r t  w r o t e :  

Our  r u l i n g s  h e r e  m u s t  c o n f r o n t  t h e  
g e  n e r  a1 c o n s t i t u t i o n a l  r e q u i r e m e n t  n o t  
a lways  a r t i c u l a t e d ,  and  n o t  a lways  
f o l l o w e d ,  of f a c t u a l  p r o o f  o f  t h e  e x i s -  
t e n c e  of t h e  l e g a l  j u s t i f i c a t i o n  fo r  
r e s t r i c t i n g  f r e e  speech. O r d i n a r i l y  i t  
w i l l  n o t  do s i m p l y  t o  n o t e  t h e  circum- 
s t a n c e s  t h a t ,  unde r  C e n t r a l  Hudson, 
w i l l  j u s t i f y  r e s t r i c t i o n s  o n  commer- 
c i a l  f r e e  speech, a n d  t h e n  " p r o v e "  
t h e i r  e x i s t e n c e  by l o g i c ,  a n e c d o t e ,  or 
n o t i o n s  of what  is " q e n e r a l l y  accep- 
t e d . "  Record prooE i s - r e q u i r e d .  - See, 
e.cr.. I n  re  R M J .  s u D r a .  

4 -  L 

I b i d  a t  203.  emphasis  i n  o r i g i n a l ) .  

T h e  N e w  J e r s e y  c o u r t  d i d  n o t  demand " c o n c l u s i v e  p roo f , "  

b u t  i t s  d e c i s i o n  t o  a p p r o v e  a l awyer  a d v e r t i s i n g  " p i l o t  pro- 

j e c t "  was p r i m a r i l y  based upon "The r e c o r d  b e f o r e  u s .  ..." 
- Id .  a t  204 .  T h u s  t h e  C o u r t  p r o h i b i t e d ,  i n t e r  a l i a  " ex t r eme  

p o r t r a y a l s , "  t h e  k ind  of ad whose a t t e n t i o n - g e t t i n g  

t e c h n i q u e  d e p e n d s  upon i t s  a b s u r d i t y ,  i t s  c l e a r  and  

i n t e n t i o n a l  lack of r e l e v a n c e  t o  t h e  s e l e c t i o n  of 

c o u n s e l . . . .  I' - I d .  a t  2 0 2 .  T h e  c o u r t ' s  c a u t i o n  i n  g r a n t i n g  

t e m p o r a r y  a p p r o v a l  t o  some of t h e  N e w  J e r s e y  Bar ' s  p roposed  

r u l e s  w a s  e v i d e n c e d  by i t s  p e r m i t t i n g  e v e n  " n o n - r a t i o n a l  

a d s ,  w i t h i n  l i m i t s  i n  b o t h  p r i n t  and  r a d i o  b r o a d c a s t  media"  
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(518  A . 2 d  204)  t o  c o n t i n u e  w h i l e  a s p e c i a l  commi t t ee  was 

formed t o  i n f o r m  t h a t  c o u r t  a b o u t  " t h e  impact  o f  a t t o r n e y  

a d v e r t i s i n g  and  t h e  impac t  o f  r e s t r i c t i o n s  on a t t o r n e y  

a d v e r t i s i n g  . ' I  

Here, The  F l o r i d a  Bar, a b s e n t  a deve loped  r e c o r d ,  a b s e n t  

any  f i n d i n g s  of f a c t  made i n  a t r i a l  s e t t i n g ,  a b s e n t  any  

e v i d e n c e  of  d i s c i p l i n a r y  p rob lems  caused by a d v e r t i s i n g ,  

a b s e n t  any  e v i d e n c e  t h a t  t h e  p r e s e n t  R u l e s  c a n n o t  p r o t e c t  

t h e  p u b l i c ,  a s k s  t h i s  C o u r t  t o  c o m p l e t e l y  p r o h i b i t  r a t i o n a l ,  

r e a s o n a b l e  a d v e r t i s i n g .  The N e w  J e r s e y  Supreme C o u r t  

t e m p o r a r i l y  a d o p t e d  t h i s  one  r u l e :  

RPC 7 .2 ,  A d v e r t i s i n g  (Reviewed)  

a .  S u b j e c t  t o  t h e  requirements  of 
RPC 7 . 1  a lawyer  may a d v e r t i s e  ser-  
v i c e s  t h r o u g h  p u b l i c  med ia ,  s u c h  a s  
t e l e p h o n e  d i r e c t o r y ,  l e g a l  d i r e c t o r y ,  
newspaper  o r  o t h e r  p e r i o d i c a l ,  r a d i o ,  
o r  t e l e v i s i o n ,  o r  t h r o u g h  m a i l e d  w r i t -  
t e n  communicat ion.  A l l  a d v e r t i s e -  
ments  s h a l l  be p r e d o m i n e n t l y  in forma-  
t i o n a l .  No d r a w i n g s ,  a n i m a t i o n s ,  d r a -  
m a t i z a t i o n s ,  mus ic ,  o r  l y r i c s  s h a l l  
be used  i n  c o n n e c t i o n  w i t h  t e l e v i s e d  
a d v e r t i s i n g .  No a d v e r t i s e m e n t  s h a l l  
r e l y  i n  any  way on t e c h n i q u e s  t o  
o b t a i n  a t t e n t i o n  t h a t  depend upon 
a b s u r d i t y  and  t h a t  d e m o n s t r a t e  a 
c lea r  and i n t e n t i o n a l  l a c k  of  rele-  
vance  t o  t h e  s e l e c t i o n  o f  c o u n s e l ;  
i n c l u d e d  i n  t h i s  c a t e g o r y  a r e  a l l  
a d v e r t i s e m e n t s  t h a t  c o n t a i n  a n y  e x-  
treme p o r t r a y a l  of c o u n s e l  e x h i b i t i n g  
c h a r a c t e r i s t i c s  c l e a r l y  u n r e l a t e d  t o  
l e g a l  competence .  

518 A . 2 d  a t  208. 

The F l o r i d a  B a r ' s  p r o p o s a l  t o  t h i s  C o u r t  g o e s  so  f a r  beyond 

t h e  N e w  J e r s e y  case t h a t  N e w  J e r s e y  i s  no p r e c e d e n t  f o r  t h e  

Bar. 



The Iowa d e c i s i o n  f a r e s  n o  b e t t e r .  T h a t  case,  C o m m i t t e e  

on P r o f e s s i o n a l  E t h i c s  and  Conduc t  o f  t h e  Iowa S t a t e  Bar 

Assoc. v .  Humphrey, 355 N.W. 2d 565 (Iowa 1 9 8 4 ) ,  judgment  

v a c a t e d ,  1 0 5  S . C t .  2693 ( 1 9 8 5 )  ( R e h n q u i s t  and O'Connor ,  JJ ,  

would n o t e  p r o b a b l e  j u r i s d i c t i o n ) ;  r e c o n s i d e r e d ,  377 N.W. 2d 

643 (Iowa 1 9 8 5 ) ,  appeal  d i s m i s s e d ,  Humphrey v .  C o m m i t t e e  on  

P r o f e s s i o n a l  E t h i c s ,  e t c . ,  106  S .C t .  2693 ( 1 9 8 6 )  ( W h i t e ,  

Blackmun a n d  S t e v e n s ,  JJ, would n o t e  p r o b a b l e  j u r i s d i c t i o n ) ,  

p r e- d a t e d  S h a p e r o  v .  Kentucky Bar A s s o c i a t i o n ' s  s t r o n g  

a f f i r m a t i o n  t h a t  l awye r  a d v e r t i s i n g  "may b e  r e s t r i c t e d  o n l y  

i n  t h e  s e r v i c e  of a s u b s t a n t i a l  g o v e r n m e n t a l  i n t e r e s t  and  

o n l y  t h r o u g h  means t h a t  d i r e c t l y  a d v a n c e  t h a t  i n t e r e s t . "  

1 0 8  S . C t .  a t  1921 ,1924 .  

Second ,  t h e  Supreme C o u r t ' s  d i s m i s s a l  of t h e  appeal from 

t h e  377 N.W. 2d 643  (Iowa 1 9 8 5 )  Humphrey d e c i s i o n  d o e s  n o t  

c a r r y  t h e  w e i g h t  a s s i g n e d  t o  i t  by The Bar. A g l a n c e  a t  t h e  

q u e s t i o n s  p r e s e n t e d  i n  t h e  A p p e l l a n t s '  j u r i s d i c t i o n a l  

s t a t e m e n t  r e v e a l s  why t h e  Supreme C o u r t  d i s m i s s e d  t h e  

appeal  : 

1. Do t h e  s t a n d a r d s  e s t a b l i s h e d  
by t h i s  C o u r t  unde r  t h e  F i r s t  Amend- 
ment  f o r  r e g u l a t i n g  lawyer a d v e r t i s i n g  
a p p l y  t o  a d v e r t i s i n g  on  t e l e v i s i o n ?  

2 .  A r e  Iowa's r u l e s  bann ing  
" d r a m a t i c "  v o i c e s  and  " s e l f - l a u d a t o r y "  
s t a t e m e n t s  i n  l a w y e r  a d v e r t i s i n g  imper- 
m i s s i b l y  vague ,  on t h e i r  face o r  as  
a p p l i e d ?  

[ A p p e l l a n t s  ' J u r i s .  S t a t e m e n t ,  
Humphrey v .  C o m m i t t e e  on P r o f e s s i o n a l  
E t h i c s  & Conduc t  (Feb .  11, 1 9 8 6 ) . ]  

F e l m e i s t e r ,  518 A.2d a t  202,  n.15.  
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The C o u r t  d i s m i s s e d  t h e  appeal b e c a u s e  t h e  a n s w e r s  so 

o b v i o u s l y  f a i l  t o  p r e s e n t  s u b s t a n t i a l  f e d e r a l  q u e s t i o n s .  

T e l e v i s i o n  a d v e r t i s i n g  is c l e a r l y  w i t h i n  t h e  scope of t h e  

F i r s t  Amendment; " d r a m a t i c "  and  " s e l f - l a u d a t o r y "  are  n o t  

vague  words .  So w h a t e v e r  t h e  " p r e c e d e n t i a l "  e f f e c t  o f  t h e  

d i s m i s s e d  appeal,  it is  l i m i t e d  o n l y  t o  t h e  q u e s t i o n s  

p r e s e n t e d ,  n o t  t o  t h e  i s s u e s  r a i s e d  by  t h e  Ba r ' s  p r o p o s e d  

p e r v a s i v e  r e g u l a t i o n s  a t  i s s u e  here.L8-' 

F i n a l l y ,  Iowa's " tombs tone"  a p p r o a c h  t o  t e l e v i s i o n  

a d v e r t i s i n g  i s  n o t  p r e c e d e n t  f o r  a n y t h i n g  i n  F l o r i d a .  

F i r s t ,  t h e  s t a t e  p o p u l a t i o n s  a r e  d i s t i n c t l y  d i f f e r e n t .  

Second ,  t h e  Iowa d e c i s i o n  d o e s  n o t  a d d r e s s  t h e  myr iad  o t h e r  

a d v e r t i s i n g  areas  which  t h e  F l o r i d a  Bar seeks t o  r e s t r i c t .  

T h i r d ,  t h e  Iowa d e c i s i o n  p r e - d a t e s  S h a p e r o .  F o u r t h ,  Iowa's 

t e l e v i s i o n  r u l e s  were t h e  p r o d u c t  of " t h e  e x h a u s t i v e  r e c o r d  

- 18/ The N e w  J e r s e y  Supreme C o u r t  a d d r e s s e d  t h e  Iowa p r e c e -  
d e n t  i s s u e  t h i s  way: 

I n  t h a t  c o n n e c t i o n  w e  n o t e  t h a t  s u c h  d i s m i s -  
s a l s  d o  n o t  h a v e  t h e  same a u t h o r i t y  f o r  t h e  C o u r t  
i t s e l f  a s  d e c i s i o n s  t h a t  a r e  a p r o d u c t  of p l e n a r y  
p r o c e e d i n g s .  Met romedia ,  I n c .  v .  C i t y  of  San 
Dieqo, 453 U.S. 490 ,500 ,  1 0 1  S . C t .  2882,2888,  69 
L.Es.2d 800 ,810  ( 1 9 8 1 ) ; -  C.  W r i g h t ,  T h e  Law of 
F e d e r a l  C o u r t s  5108,  a t  758 n .25  ( 4 t h  ed .  1 9 8 3 ) ,  
and  t h a t  commen ta to r s  have  a r g u e d  t h a t  t h e s e  
d i s m i s s a l s  s h o u l d  h a v e  l i t t l e  w e i g h t  b e c a u s e  t h e y  
r e a l l y  d o  n o t  d i f f e r  g r e a t l y  f rom d e n i a l s  of 
c e r t i o r a r i ,  see,  e . g . ,  Comment, "The P r e c e d e n t i a l  
Weiqh t  of a D i s m i s s a l  b y  t h e  Supreme C o u r t  f o r  

--  
Want o f  a S u b s t a n t i a l  F e d e r a l  Q u e s t i o n :  Some I m-  
p l i c a t i o n s  o f  H i c k s  v .  Mi randa , "  76 Colum.L.Rev. 
608 ,  511  n .19 ,  518-19 ( 1 9 7 6 ) .  

F e l m e i s t e r ,  518 A.2d a t  2 0 2 ,  n .16.  
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made i n  t h e  p u b l i c  h e a r i n g s  b e f o r e  o u r  e t h i c s  committee." 

377 N.W. 2d a t  646. T h a t  committee, i n c l u d e d  "two l a y  

members" a p p o i n t e d  by  t h e  Iowa Supreme C o u r t .  355  N.W. 2d 

a t  568 ,  n .2 .  I t  h e l d  h e a r i n g s ,  " u n d e r t o o k  c o n s i d e r a b l e  

s t u d y "  and  f i l e d  a repor t  i n  J a n u a r y ,  1980 ,  which  t h e  Iowa 

Supreme C o u r t  s t u d i e d  f o r  months  b e f o r e  a d o p t i n g .  I d .  

Based upon t h e  " e x h a u s t i v e  record" t h e  a p p r o v e d  r u l e  

p r o h i b i t e d  t e l e v i s i o n  a d v e r t i s e m e n t s  "which c o n t a i n  back-  

ground  sound ,  v i s u a l  d i s p l a y s ,  more t h a n  a s i n g l e ,  non- 

dramatic v o i c e  o r  s e l f - l a u d a t o r y  s t a t e m e n t s . "  355  N.W. 2d 

a t  566. Here t h e  F l o r i d a  Bar n e v e r  c o n d u c t e d  a n y  p u b l i c  

i n q u i r y  r e g a r d i n g  t e l e v i s i o n  o r  r a d i o ,  s a v e  t h e  s e l f - s e r v i n g  

" s t u d i e s "  it  commiss ioned  w h i l e ,  and  a f t e r  it decided t o  

c u r t a i l  these media. F i n a l l y ,  t h e  Iowa t e l e v i s i o n  r u l e s  

0 have  s i n c e  been  shown t o  h a v e  a c h i l l i n g  e f f e c t  on 

commercial speech (see, A f f i d a v i t  of L a r r y  Edwards ,  

E x e c u t i v e  Director  of t h e  Iowa B r o a d c a s t e r s  A s s o c i a t i o n  (CAC 

App. 9), and t o  l i m i t  r e c o v e r i e s  f o r  i n j u r e d  Iowa c i t i z e n s .  

- See, Compensa t ion  f o r  Au tomob i l e  I n j u r i e s  i n  t h e  U n i t e d  

S t a t e s ,  d i s c u s s e d  a t  p .31 ,  s u p r a .  N e i t h e r  of t h o s e  r e s u l t s  

s q u a r e  w i t h  t h e  g u a r a n t e e s  o f  t h e  F i r s t  Amendment o r  The  

F l o r i d a  C o n s t i t u t i o n ' s  Ar t i c le  I ,  54 (Freedom of S p e e c h )  o r  

A r t i c l e  I ,  $ 2 1  (Access t o  C o u r t s ) .  

0 

- 

And of c o u r s e ,  n e i t h e r  t h e  Iowa n o r  t h e  N e w  J e r s e y  

d e c i s i o n s  j u s t i f y  t h e  Bar ' s  proposed l i m i t a t i o n  of a l l  o t h e r  

forms of a d v e r t i s i n g ,  i n c l u d i n g  d i r e c t  mail  a d v e r t i s i n g  -- a 

form of a d v e r t i s i n g  e x p l i c i t l y  a n d  j u s t  r e c e n t l y  protected a 
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by t h e  U n i t e d  S t a t e s  Supreme C o u r t  i n  Shapero v .  Kentucky  

Bar A s s o c i a t i o n ,  486 U . S .  466,  1 0 8  S . C t .  1916 (1988 ) . - -  1 9 1  

CONCLUSION 

a 

* 

1 9 /  W e  have  n o t  d e t a i l e d  t h e  f l a w s  i n  t h e  Direct Mail R u l e  
(Proposed Ru le  4 - 7 . 4 ( b ) )  b e c a u s e  Shapero s o  c l e a r l y  c o v e r s  
t h e  p r o t e c t i o n  t o  b e  a c c o r d e d  t h a t  form of a d v e r t i s i n g .  W e  
d o  n o t e  t h a t  t h e  Ba r ' s  i n i t i a l  i m p e t u s  was t o  l i m i t  d i r e c t  
mai l  a d v e r t i s i n g ,  and  much of i ts " r e c o r d "  r e l a t e s  t o  t h a t  
area.  T e l e v i s i o n  a n d  r a d i o ,  t h e  media s u b j e c t e d  t o  t h e  
h a r s h e s t  l i m i t a t i o n s ,  were added t o  t h e  B a r ' s  a g e n d a  d u r i n g  
t h e  l a t t e r  s t a g e s  of t h e  Bar ' s  e x c u r s i o n .  See, H i l l  

- 

* A f f i d a v i t ,  App. A ( 1 ) .  

For a l l  t h e  f o r e g o i n g  r e a s o n s ,  t h i s  C o u r t  s h o u l d  d e n y  

t h e  Bar ' s  P e t i t i o n  t o  Amend t h e  R u l e s  R e g u l a t i n g  Adver- 

t i s i n g .  I n  t h e  a l t e r n a t i v e ,  t h i s  matter s h o u l d  be remanded 

t o  a S p e c i a l  Master so  t h a t  t h e  o p p o n e n t s  c a n  h a v e  t h e  r i g h t  

t o  be h e a r d ,  a n d  t o  c o n f r o n t  a n d  c ro s s- examine  t h e  Bar ' s  

" e v i d e n c e , "  so  t h a t  f i n d i n g s  of f a c t  c a n  be made r e g a r d i n g  

whe the r  t h e  Bar h a s  p r o v e n  t h e  s u b s t a n t i a l  i n t e r e s t  and  

n a r r o w  f i t  n e c e s s a r y  t o  attempt t o  l i m i t  s p e e c h  p ro tec t ed  by  

t h e  U n i t e d  S t a t e s  a n d  F l o r i d a  C o n s t i t u t i o n s .  

R e s p e c t f u l l y  s u b m i t t e d ,  

BIftrCE ROGOW 
F l o r i d a  Bar N o .  0679 
2441 S . W .  28 th  Avenue 
F o r t  L a u d e r d a l e ,  F l o r i d a  33312 
( 3 0 5 )  524-2465 

Counse l  for  
C i t i z e n s  A g a i n s t  C e n s o r s h i p  
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C E R T I F I C A T E  OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  a n d  cor rec t  c o p y  of t h e  

f o r e g o i n g  " B r i e f  Of C i t i z e n s  A g a i n s t  C e n s o r s h i p  Opposing The 

F l o r i d a  Bar ' s  P e t i t i o n  To Amend The R u l e s  Regard ing  

A d v e r t i s i n g  And A l t e r n a t i v e  Motion To Remand T h i s  Matter To 

A S p e c i a l  Master To Make  F i n d i n g s  Of Fac t  And C o n c l u s i o n s  Of 

L a w  Regard ing  Whether The Bar I s  "Record" P r o v i d e s  Ev idence  

O f  The S u b s t a n t i a l  I n t e r e s t  I t  C l a i m s "  h a s  been  f u r n i s h e d  t o  

(1) K. PATRICK MEEHAN, E s q . ,  LEIBOWITZ & SPENCER, S u i t e  501, 

3050 B i s c a y n e  B o u l e v a r d ,  M i a m i ,  F l o r i d a  33137, ( 2 )  ALAN 

SUNDBERG and  SYLVIA WALBOLT, 215 S o u t h  Monroe S t r e e t ,  

T a l l a h a s s e e ,  F l o r i d a  32302, and ( 3 )  J O H N  F. HARKNESS, J R . ,  

The F l o r i d a  Bar, 650 Apa lachee  a rkway,  T a l l a h a s s e e ,  F l o r i d a  

32399, by U.S.Mai1 t h i s  w k d a y  of J a n u a r y ,  1990. 

lm-d62/63 
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