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IN THE SUPREME COURT I N  AND FOR THE STATE OF FLORIDA 

CASE NUMBER: 74,987 
_I* 

RESPONSE TO 
PETITION TO AMEND 

I n  t h e  conc 

Rules  Concerning Advert is ing,  t h e  B a r  states t h a t  t h e  proposed 

amendments a re  t o  e n s u r e  t h a t  consumers r e c e i v e  t r u t h f u l  and 

r e l i a b l e  i n f o r m a t i o n  concerning l e g a l  needs and legal s e r v i c e s  

and t o  p r e v e n t  a d v e r t i s i n g  abuses  which have occurred i n  t h e  

p a s t .  The p r o p o s e d  amendments  a r e  c l e a r l y  o r i e n t e d  t o  

e l imina t ing  those  abuses t h a t  apparent ly t h e  Specia l  Commission 

on  A d v e r t i s i n g  found.  S p e c i f i c a l l y  t h e  amendments p r e v e n t  

advert isements  t h a t  a r e  n o t  t r u t h f u l ,  and advertisements t h a t  are 

m i s l e a d i n g ,  and e l i m i n a t e  t r a d e  names f o r  l a w  firms t h a t  are 

supposedly decept ive.  Apparently Commission on Advert is ing also 

b e l i e v e  t h a t  a l l  endorsements and t e s t imonia l s  are abusive and 

even t h e  use of a c e l e b r i t y  voice i s  an abuse. Although t h e s e  

amendments seem t o  go much t o o  f a r  i n  t h e  e l iminat ion  of  what t h e  

B a r  c o n s i d e r s  t o  be  a v e r y  d i f f i c u l t  problem, s t i l l  t h e s e  

recommendations are a l l  designed t o  e l imina te  c e r t a i n  a d v e r t i s i n g  

p r a c t i c e s  t h a t  i n  t h e  B a r ' s  judgment r e s u l t  i n  misinformation and 

u n j u s t i f i e d  expectat ions.  



However, t h e  new Rule 4 - 7.2D requirement t h a t  t h e r e  be a 

d i s c l o s u r e  i n  a l l  advertisements i n  e l e c t r o n i c  media s t a t i n g  t h a t  

t h e  h i r i n g  of a lawyer i s  an important dec i s ion  t h a t  should n o t  

be based sole ly  on advertisements i s  c l e a r l y  n o t  t h e  B a r  t r y i n g  

t o  e l imina te  an abuse b u t  r a t h e r  apparent ly an at tempt  by t h e  B a r  

t o  e l i m i n a t e  t h e  e f f e c t i v e n e s s  of a d v e r t i s i n g  and t h e r e b y  

i n d i r e c t l y  e l iminat ing  adver t i s ing  s i n c e  it can n o t  d i r e c t l y  do 

so. I can s t a t e  unequivocally on behalf  of t h e  people of t h i s  

S t a t e  t h a t  t h e r e  i s  n o t  a person l i v i n g  i n  F lor ida  who be l i eves  

t h a t  he has to h i r e  a p a r t i c u l a r  lawyer j u s t  because he s a w  t h a t  

p e r s o n ' s  ad. Addit ional ly  every c i t i z e n  i n  t h i s  S t a t e  knows t h a t  

t h e  h i r i n g  of an a t t o r n e y  i s  an important dec is ion .  

The P e t i t i o n  expla ins  t h a t  t h e  purpose of  t h i s  Rule i s  to 

encourage t h e  informed s e l e c t i o n  of a lawyer and t h e  Rule i n  fac t  

r equ i res  advert isements  to f u r t h e r  read t h a t  before  a dec i s ion  i s  

made r e g a r d i n g  h i r i n g  a lawyer, t h e  consumer should review t h e  

information regarding q u a l i f i c a t i o n s  and experience t h a t  would be 

s e n t  by t h e  l aywer .  The informed s e l e c t i o n  of a lawyer is a 

e x c e l l e n t  g o a l  b u t  t h e  B a r  should spend i t s  money encouraging 

t h a t  r a t h e r  than making t h e  a d v e r t i s i n g  a t torney  promote t h a t  i n  

h i s  pe r sona l  ad. I n  a c t u a l i t y  very f e w  consumers wade through 

summaries o f  q u a l i f i c a t i o n s  and experiences before  choosing an 

a t to rney  j u s t  l i k e  very f e w  consumers wade through q u a l i f i c a t i o n s  

and experiences of d i f f e r e n t  doc to r s  be fo re  s e l e c t i n g  a doctor .  

Consumers choose  a t t o r n e y s  based on numerous reasons including 

repu ta t ion ,  referral by f r i e n d  of r e l a t i v e ,  or p a s t  experiences 

with t h a t  a t to rney .  If someone chooses t o  h i r e  an a t to rney  based 

-2- 



on t h e  advertisement t h a t  he sees, t h a t  i s  h i s  r i g h t  t o  due so 

and again he knows f u l l  w e l l  t h a t  he i s  n o t  requi red  t o  do so. 

The F l o r i d a  B a r  would have t h e  a t to rney  who i s  paying f o r  

t h e  ad produce an ad which he t h i n k s  i s  appealing t o  consumers 

and w i l l  cause consumers t o  con tac t  him and then  p u t  a t  t h e  end 

of t h e  ad t h i s  d i s c l o s u r e  which i s  c l e a r l y  cont rary  to t h e  whole 

purpose of t h e  advertisement.  Advertisements for  h o s p i t a l s  and 

doc to r s  and accountants and o t h e r  p ro fess iona l s  are designed t o  

encourage consumers t o  use t h e i r  s e r v i c e s  and c e r t a i n l y  do n o t  a t  

t h e  end of t h e  ad suggest  t o  t h e  consumer t h a t ,  con t ra ry  t o  t h e  

ad ,  t h e  consumer should n o t  h i r e  t h a t  person based s o l e l y  on t h e  

ad. The consumer knows t h a t  he i s  free t o  h i r e  whomever he wants 

and t h e  consumer i s  c e r t a i n l y  going t o  th ink  it odd t h a t  an ad 

t h a t  is o r i e n t e d  t o  e l i c i t i n g  t h a t  p e r s o n ' s  b u s i n e s s  h a s  a 

d isc la imer  a t  t h e  end of it cont rary  t o  t h e  whole purpose of t h e  

ad. 

This  Rule is n o t  t h e  e l iminat ing  of an a d v e r t i s i n g  abuse and 

a g a i n  i s  a n  i n d i r e c t  a t t e m p t  to minimize t h e  a f f e c t  of t h e  

a d v e r t i s e m e n t  so a s  t o  e l i m i n a t e  adver t i s ing .  I r e s p e c t f u l l y  

submit t h a t  t h i s  Honorable Court n o t  adopt t h i s  Rule. 

Respectful ly  submitted,  

/ I 
SAMUEL w. BEARMAN 
C e t t i ,  M c G r a w  & Bearman 
817 North Palafox S t r e e t  
Pensacola, FL 32501 
(904) 438-4036 
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