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Sv)iltloLS AND OESIGNATION OF PARTIES 

The F l o r i d a  Pub l ic  S e r v i c e  Commission i s  r e f e r r e d  t o  i n  t h i s  B r i e f  as 

" t h e  Commission.' ' 

Tampa E l e c t r i c  Company w i l l  be r e f e r r e d  t o  as "Tampa E l e c t r i c "  o r  " t h e  

compa ny  . 'I 
A p p e l l a n t s ,  C i t i z e n s  o f  t h e  S t a t e  o f  F l o r i d a ,  s h a l l  be r e f e r r e d  t o  

h e r e i n  as  " P u b l i c  Counsel . I '  

References t o  t h e  Appendix t o  t h i s  B r i e f  a r e  d e s i g n a t e d  "(A--) . ' I  

STATWENT OF THE CASE AND OF THE FACTS 

Tampa E l e c t r i c  Company g e n e r a l l y  accep ts  t h e  Sta tement  o f  t h e  Case and 

o f  t h e  F a c t s  s e t  f o r t h  i n  P u b l i c  Counse l ' s  i n i t i a l  B r i e f  e x c e p t  f o r  t h e  

f o l l o w i n g :  

P u b l i c  Counse l ' s  S ta tement  o f  t h e  Case and o f  t h e  F a c t s  f a i l s  t o  

a p p r o p r i a t e l y  r e c o g n i z e  t h e  f a c t  t h a t  Tampa E l e c t r i c ' s  p r o p o s a l ,  as  

approved b y  the  Commission, was des igned  t o  genera te  a d d i t i o n a l  f u e l  

sav ings  t o  be shared by a l l  o f  t h e  company's cus tomers .  I n  a d d i t i o n ,  t h e  

base r a t e  revenues t o  be genera ted  by t h e  Supplemental  S e r v i c e  R i d e r  wou ld  

b e n e f i t  a l l  cus tomers  e i t h e r  as  a d d i t i o n a l  r e f u n d s  o r  b y  d e f e r r i n g  Tampa 

E l e c t r i c  Company's need f o r  a d d i t i o n a l  r a t e  i n c r e a s e s .  T h i s  i s  

demonst ra ted i n  t h e  Appendix t o  P u b l i c  Counse l ' s  B r i e f  a t  pages A-50 

t h r o u g h  A-52, w h i c h  i s  a copy o f  t h e  Commission's r e c e n t  Orde r  No. 22467 i n  

Docket  No. 891303-EI. T h i s  o r d e r  approved an e x t e n s i o n  o f  t h e  Supplemental  



S e r v i c e  R i d e r  f o r  i n t e r r u p t i b l e  cus tomers  f o r  an a d d i t i o n a l  one- year 

p e r i o d .  T h a t  Orde r  s t a t e s ,  a t  page two,  (Pub l ic  Counse l ' s  A-51): a 
. . .Wh i le  t h e  b u l k  o f  t h e  c r e d i t  earned by i n c r e a s e d  
KWH s a l e s  goes t o  t h e  i n t e r r u p t i b l e  cus tomers  on t h e  
r i d e r ,  t h e  genera l  body o f  r a t e p a y e r s  r e a l i z e d  a n e t  
b e n e f i t  o f  o v e r  $2 m i l l i o n  due t o  i n c r e a s e d  base 
revenues d u r i n g  t h e  f i r s t  n i n e  months o f  1989. KWH 
s a l e s  i n c r e a s e d  b y  238,693,928, g e n e r a t i n g  $3,294,877 
i n  base r a t e  revenues w h i l e  TECO p a i d  o u t  $1,216,224 i n  
f u e l  c r e d i t s .  

SUMMARY OF ARGUMENT 

by t h e  C o u r t .  

b e f o r e  t h e  Comm 

The Tampa 

r e w e s e n t  have 

Counsel s h o u l d  

P u b l i c  Counse l ' s  appeal  s h o u l d  be d i s m i s s e d  because t h e  o rder  t o  w h i c h  

t h e  appeal  i s  d i r e c t e d  does n o t  c o n s t i t u t e  f i n a l  agency a c t i o n  r e v i e w a b l e  

P u b l i c  Counsel s h o u l d  be r e q u i r e d  t o  pu rsue  h i s  c l a i m s  

s s i o n  i n  t h e  h e a r i n g  p r o v i d e d  f o r  i n  Orde r  No. 22093. 

E l e c t r i c  cus tomers  w h i c h  P u b l i c  Counsel p u r p o r t s  t o  

b e n e f i t t e d  f r o m  t h e  Supplemental  S e r v i c e  R i d e r .  Publ  i c  

n o t  be heard  t o  c h a l l e n g e  t h e  Supplemental  S e r v i c e  R i d e r  

c r e d i t s  w h i c h  b r o u g h t  abou t  t h e s e  b e n e f i t s  and a t  t h e  same t i m e  r e t a i n  f o r  

h i s  c l i e n t s  t h e  b e n e f i t s  t h u s  produced.  

W i t h  r e s p e c t  t o  P u b l i c  Counse l ' s  p r o c e d u r a l  arguments, t h e  Commission 

approved Tampa E l e c t r i c ' s  Supplemental  S e r v i c e  R i d e r  p r o p o s a l  s u b j e c t  t o  a 

s i n g l e  m o d i f i c a t i o n  w h i c h  t h e  Commission r e q u i r e d  as a c o n d i t i o n  t o  

a p p r o v a l .  The a c t i o n  t a k e n  be low was c o n s i s t e n t  w i t h  t h e  F l o r i d a  

A d m i n i s t r a t i v e  Procedure  A c t ,  as e x p l a i n e d  i n  t h i s  C o u r t ' s  d e c i s i o n  i n  

F l o r i d a  I n t e r c o n n e c t  Telephone Company v .  F l o r i d a  Publ i c  S e r v i c e  

Commission, i n f r a .  P u b l i c  C o u n s e l ' s  approach f a i l s  t o  t a k e  i n t o  accoun t  

t h e  v a r i o u s  a l t e r n a t i v e s  open t o  t h e  Commission i n  response t o  a t a r i f f  

p r o p o s a l  s u b m i t t e d  by a p u b l i c  u t i l i t y  under S e c t i o n  366.06(3) ,  F l a .  S t a t .  
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P u b l i c  Counsel was o f f e r e d ,  b u t  a p p a r e n t l y  has r e j e c t e d ,  an 

o p p o r t u n i t y  f o r  a h e a r i n g  i n  Orde r  No. 22093. I n  a d d i t i o n ,  P u b l i c  Counsel 

i s  p u r s u i n g  a second o p p o r t u n i t y  t o  r a i s e  t h e  m a t t e r s  addressed i n  t h i s  

appeal  i n  t h e  Commission s semi-annual f u e l  a d j u s t m e n t  h e a r i n g  schedu led 

f o r  Februa ry  21, 1990. P u b l i c  Counsel has abundant o p p o r t u n i t i e s  t o  

p r e s e n t  h i s  concerns .  H s c o n t e n t i o n s  t h a t  Tampa E l e c t r i c ' s  Supplemental  

S e r v i c e  R i d e r  t a r i f f  does n o t  comport  w i t h  Order No. 20581 i s  w i t h o u t  m e r i t  

as  i s  P u b l i c  Counse l ' s  s u g g e s t i o n  t h a t  t h e  Commission canno t  i n s t r u c t  i t s  

S t a f f  t o  m i n i s t e r i a l l y  approve a t a r i f f  wh ich  compor ts  w i t h  s p e c i f i c  

r e q u i r e m e n t s  d e s c r i b e d  by t h e  Commission. 

a 
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POINT I 

PUBLIC COUNSEL'S APPEAL OF ORDER NO. 22093 
SHOULD BE DISMISSED. 

T h i s  i s  a n o t h e r  o f  a r e c e n t  s e r i e s  o f  appea ls  f i l e d  b y  t h e  O f f i c e  o f  

t h e  Pub1 i c  Counsel c h a l l e n g i n g  o r d e r s  by t h e  Commission a p p r o v i n g  s p e c i f i c  

u t i l i t y  t a r i f f  p r o p o s a l s  as  a m a t t e r  o f  f i n a l  agency a c t i o n .  Tampa 

E l e c t r i c  submi t s  t h a t  P u b l i c  Counse l ' s  appeal  shou ld  be d i s m i s s e d  f o r  two 

reasons.  F i r s t  o f  a l l ,  t h e  o r d e r  t o  wh ich  t h e  appeal  i s  d i r e c t e d ,  Orde r  

No. 22093 i n  FPSC Docket No. 881499-EI, i s  an i n t e r i m  o r d e r  g r a n t i n g  a 

h e a r i n g  i n  response t o  P u b l i c  C o u n s e l ' s  P r o t e s t  and Request f o r  Hear ing .  

The i n t e r l o c u t o r y  n a t u r e  o f  t h i s  o r d e r  makes i t  nonappea lab le .  The o r d e r  

does n o t  c o n s t i t u t e  f i n a l  agency a c t i o n  r e v i e w a b l e  by t h i s  C o u r t .  F l o r i d a  

I n t e r c o n n e c t  Telephone Company v. F l o r i d a  P a l  i c  Service--Commission, 342 

So.2d 811 ( F l a .  1976). 

A g a i n s t  t h e  f o r e g o i n g ,  P u b l i c  Counsel contends t h a t  t h e  o p p o r t u n i t y  

f o r  p r o s p e c t i v e  r e l i e f  i n  a c o m p l a i n t  p r o c e e d i n g  i s  i nadequa te .  Tampa 

E l e c t r i c  d i s a g r e e s  and submi t s  t h a t  t h e  o p p o r t u n i t y  t o  seek p r o s p e c t i v e  

r e l i e f  p r o v i d e s  an e q u i t a b l e  ba lance  o f  t h e  r i g h t s  o f  cus tomers  whom P u b l i c  

Counsel p u r p o r t s  t o  r e p r e s e n t  w i t h  t h e  r i g h t  o f  Tampa E l e c t r i c  t o  e x p e c t  

prompt  c h a l l e n g e s  t o  any t a r i f f s  s u b m i t t e d  t o  and approved by t h e  F l o r i d a  

P u b l i c  S e r v i c e  Commission. Had Pub l ic  Counsel a c t e d  more p r o m p t l y  r a t h e r  

t h a n  w a i t i n g  s e v e r a l  months a f t e r  t h i s  t a r i f f  was approved,  Tampa E l e c t r i c  

wou ld  have known o f  t h i s  c h a l l e n g e  and wou ld  have been a b l e  t o  a c t  t o  

p r o t e c t  i t s e l f  f r o m  t h e  p o t e n t i a l  o f  h a v i n g  t o  make r e t r o a c t i v e  r e f u n d s .  

Pub l ic  Counsel c o u l d  have m i t i g a t e d  any t h r e a t  t o  h i s  c l i e n t s  by a s k i n g  t h e  

Commission t o  a s s e r t  j u r i s d i c t i o n  o v e r  t h e  c h a l l e n g e d  f u e l  ad jus tmen t  

charges pend ing  t h e  outcome o f  a h e a r i n g .  I t  s i m p l y  wou ld  be i n e q u i t a b l e  
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t o  p e r m i t  P u b l i c  Counsel t o  c h a l l e n g e  r e t r o a c t i v e l y  a t a r i f f  p roposa l  

approved by t h e  Commission and r e l i e d  upon by Tampa E l e c t r i c  f o r  a number 

o f  months p r i o r  t o  t h e  f i l i n g  o f  t h e  c h a l l e n g e .  

a 
Secondly,  Tampa E l e c t r i c  submi t s  t h a t  t h e  Tampa E l e c t r i c  cus tomers  

P u b l i c  Counsel p u r p o r t s  t o  r e p r e s e n t  a r e  n o t  a d v e r s e l y  a f f e c t e d  by t h e  

Supplemental  S e r v i c e  R i d e r  wh ich  Pub l ic  Counsel has c h a l l e n g e d .  The 

Commission r e c e n t l y  ex tended f o r  one a d d i t i o n a l  y e a r  t h e  Supplemental  

S e r v i c e  R i d e r  i n  i t s  Order No. 22467 i s s u e d  January  24, 1990 i n  FPSC Docket  

No. 891303-EI ( I n  r e :  P e t i t i o n  o f  Tampa E l e c t r i c  Company f o r  a One-Year 

E x t e n s i o n  o f  i t s  Supplemental  S e r v i c e  R i d e r  f o r  I n t e r r u p t i b l e  S e r v i c e ) .  

T h a t  Order appears i n  t h e  Appendix t o  Pub l ic  Counse l ' s  B r i e f  a t  pages A-50 

t h r o u g h  A-52. On page t w o  o f  t h e  Order ,  t h e  Commission r e c o g n i z e d  t h a t  

Tampa E l e c t r i c ' s  g e n e r a l  body o f  r a t e p a y e r s  r e a l i z e d  a n e t  b e n e f i t  o f  o v e r  

$2 m i l l i o n  due t o  i n c r e a s e d  base r a t e  revenues d u r i n g  t h e  f i r s t  n i n e  months 

o f  1989. The Orde r  s t a t e s  t h a t  k i l o w a t t  hour s a l e s  i n c r e a s e d  by 

238,693,928 KWH, g e n e r a t i n g  a p p r o x i m a t e l y  $3.3 m i l l i o n  i n  a d d i t i o n a l  base 

r a t e  revenues,  w h i l e  Tampa E l e c t r i c  o n l y  p a i d  a p p r o x i m a t e l y  $1.2 m i l l i o n  i n  

f u e l  c r e d i t s  t o  t h e  p a r t i c i p a t i n g  i n t e r r u p t i b l e  cus tomers .  N o t w i t h s t a n d i n g  

P u b l i c  Counse l ' s  c o n t r a r y  arguments, t h i s  $2 m i l l i o n  o v e r  n i n e  months ( o r  

$2.7 m i l l i o n  a n n u a l i z e d )  w i l l  i n u r e  t o  t h e  b e n e f i t  o f  a l l  r a t e p a y e r s ,  

e i t h e r  as a d d i t i o n a l  r e f u n d s  o r  by d e f e r r i n g  t h e  need f o r  r a t e  r e l i e f .  

@ 

The Supplemental  S e r v i c e  R i d e r  was proposed and approved w i t h  a 

s p e c i f i c  g o a l  o f  i n c r e a s i n g  f u e l  sav ings  f o r  t h e  b e n e f i t  o f  a l l  customers,  

n o t  j u s t  i n t e r r u p t i b l e  customers.  P u b l i c  Counsel s h o u l d  n o t  be heard  t o  

c h a l l e n g e  t h e  c r e d i t s  wh ich  b r o u g h t  abou t  t h e s e  i n c r e a s e d  s a l e s  and a t  t h e  

same t i m e  r e t a i n  f o r  h i s  c l i e n t s  t h e  b e n e f i t s  t h u s  produced.  
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POINT I 1  

P u w c  COUNSEL' s PROCEDURAL ARGUMENTS ARE 
WITHOUT MERIT. 

As t o  Point  I o f  Public Counsel's I n i t i a l  B r i e f  

I n  P o i n t  I o f  h i s  argument P u b l i c  Counsel w r o n g l y  c h a r a c t e r i z e s  t h e  

a c t i o n  t a k e n  be low by t h e  Commission. P u b l i c  Counsel b e g i n s  by c l a i m i n g  

t h a t  t h i s  i s  n o t  a case o f  Commission i n a c t i o n  wh ich  a l l o w e d  a t a r i f f  t o  go 

i n t o  e f f e c t  a u t o m a t i c a l l y  upon e x p i r a t i o n  o f  t h e  60-day suspens ion p e r i o d  

p r o v i d e d  f o r  i n  S e c t i o n  366.06(3),  F l a .  S t a t .  I n  a c t u a l i t y ,  t h e  Commission 

ac ted  p r i o r  t o  t h e  e x p i r a t i o n  o f  t h e  60-day p e r i o d  a t  i t s  December 20, 1988 

Agenda Conference and accep ted  as a p p r o p r i a t e  Tampa E l e c t r i c ' s  p r o p o s a l ,  

s u b j e c t  t o  a s i n g l e  m o d i f i c a t i o n  w h i c h  Tampa E l e c t r i c  agreed t o  and w h i c h  

was approved m i n i s t e r i a l l y  by t h e  Commission's S t a f f .  The d i s c u s s i o n  by 

the  Commissioners and t h e i r  S t a f f  a t  the Agenda Conference on December 20, 

1988 makes i t  v e r y  c l e a r  t h a t  t h e  Commission approved Tampa E l e c t r i c ' s  

p r o p o s a l  w i t h  one m o d i f i c a t i o n :  
a 

"CHAIRMAN NICHOLS: A l l  r i g h t .  Commissioners.  

" COMMISSIONER GUNTER: Madam Chairman, I would  
move t o  deny S t a f f  w i t h  t h e  m o d i f i c a t i o n  and t h e  
a s s e r t i o n  on t h e  p a r t  o f  counse l  f o r  TECO t h a t  t h e r e  be 
an 80-20 s p l i t  and t h a t  we move f o r w a r d  w i t h  t h a t  
t a r i f f  w i t h  t h a t  m o d i f i c a t i o n .  

"COMMISSIONER WILSON: I wou ld  second t h a t ,  and so 
what  I wou ld  assume wou ld  happen wou ld  be t h a t  i f  t h e  
company w i t h i n  the n e x t  few days f i l e s  a t a r i f f  t h a t  
r e f l e c t s  t h e  80-20 s p l i t  i t  wou ld  t h e n  be approved.  

"MS. BROWNLESS: [ S t a f f  counse l ]  Yes, s i r .  

"MS. KUMMER : [ S t a f f  E l e c t r i c  and Gas 
We could approve t h a t  a d m i n i s t r a t i v e l y .  r e p r e s e n t a t i v e ]  

" COMMISSIONER WILSON: A l l  r i g h t ,  I w i l l  second 
t h a t  mo t ion .  
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"CHAIRMAN NICHOLS: A l l  r i g h t ,  M r .  W i l l i s ,  do you  
need t o  say something? 

"MR. WILLIS: [Tampa E l e c t r i c ' s  counse l ]  I wou ld  
say t h a t  t h e  company w i l l  a c c e p t  t h a t  c o n d i t i o n ,  and 
t h a t  we w i l l  f i l e  i t  and w i l l  make t h e  t a r i f f  e f f e c t i v e  
January  1 s t .  

"CHAIRMAN NICHOLS: A1 1 r i g h t .  Any o b j e c t i o n ?  

"COMMISSIONER GUNTER: No. 

"CHAIRMAN NICHOLS : I t e m  7 i s  approved as 
amended. I' 

(A copy o f  t h e  c o u r t  r e p o r t e r ' s  n o t e s  o f  t h i s  p o r t i o n  
o f  t h e  Commission's December 20, 1988 Agenda Conference 
appears  i n  t h e  Appendix t o  t h i s  b r i e f . )  

Tampa E l e c t r i c  subsequen t l y  c o m p l i e d  w i t h  t h e  above commitment by f i l i n g  a 

t a r i f f  t h a t  c o n t a i n e d  t h e  80%/20% s p l i t  o f  i n c r e m e n t a l  sav ings .  

A c c o r d i n g l y ,  t h e  t a r i f f  as  m o d i f i e d  was stamped " approved"  b y  t h e  S t a f f  as 

a m i n i s t e r i a l  f u n c t i o n  i n  accordance w i t h  t h e  Commission's v o t e .  

The " d e n i a l "  t h a t  P u b l i c  Counsel speaks o f  was a c t u a l l y  

Commission's a p p r o v a l ,  s u b j e c t  t o  t h e  c o n d i t i o n  t h a t  t h e  company m o d i f y  

p r o p o s a l  t o  p r o v i d e  shared sav ings  between t h e  company's i n t e r r u p t  

cus tomers  and t h e  genera l  body o f  r a t e p a y e r s .  

P u b l i c  Counsel f a i l s  t o  r e c o g n i z e  t h a t  t h e  Commission can e i t h e r  

t h e  

i t s  

b l  e 

ake 

no a c t i o n  w i t h i n  t h e  60-day suspens ion p e r i o d  o r  t a k e  a c t i o n  t o  approve 

i m p l e m e n t a t i o n  i f  i t  f i n d s  no reason t o  w i t h h o l d  i t s  consen t  t o  t h e  

o p e r a t i o n  o f  a t a r i f f .  I n  Maule I n d u s t r i e s  v .  Mayo, 342 So.2d 63 ( F l a .  

1976), t h e  C o u r t  observed t h a t  t h e  Commission i s  o b l i g a t e d  not t o  suspehd 

r a t e s  u n l e s s  t h e r e  i s  some reasonab le  b a s i s  t o  b e l i e v e  t h a t  t h e  r a t e s  a r e  

unreasonab le  o r  d i s c r i m i n a t o r y .  
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P u b l i c  Counse l ' s  approach f a i l s  t o  t a k e  i n t o  accoun t  t h e  v a r i o u s  

a l t e r n a t i v e s  open t o  t h e  Commission i n  response t o  a t a r i f f  p roposa l  

submitted by a p u b l i c  u t i l i t y  under  S e c t i o n  366.06(3), F l a .  S t a t .  The 

Commi s s i o n  may: 

a 

(1) Take no a c t i o n ,  i n  w h i c h  e v e n t  t h e  r a t e s  t a k e  e f f e c t  a t  t h e  

end o f  t h e  60-day p e r i o d ;  

(2 )  N o t i f y  t h e  u t i l i t y  t h a t  t h e  Commission i s  

consen t  f o r  good cause, i n  w h i c h  case t h e  u t i  

implement t h e  t a r i f f  u n t i l  t h e  Commission g i v e s  

o r  u n t i l  e i g h t  months have elapsed;  o r  

w i t h h o l d i n g  

i t y  may n o t  

i t s  consen t  

(3 )  W i t h h o l d  i t s  consen t  but  n e v e r t h e l e s s  a u t h o r i z e  t h e  u t i l i t y  

t o  implement t h e  t a r i f f  under  bond and s u b j e c t  t o  r e f u n d .  

C i t i z e n s  v .  M*O, 333 So.2d 1 ( F l a .  1976) 

I n  F l o r i d a  I n t e r c o n n e c t  Telephone Company v .  F l o r i d a  P u b l i c  S e r v i c e  

Commission, supra,  t h i s  C o u r t  r e j e c t e d  t h e  c o n t e n t i o n  t h a t  t h e  F l o r i d a  a 
A d m i n i s t r a t i v e  Procedure  A c t  ("APA") r e q u i r e s  a h e a r i n g  b e f o r e  t h e  

e x p i r a t i o n  o f  t h e  n o t i c e  p e r i o d  c o n t a i n e d  i n  t h e  te lephone  s t a t u t e s ,  

Chapter  364, F l a .  S t a t .  The p a r t i c u l a r  s e c t i o n  i n v o l v e d ,  !3364.05(4), F l a .  

S t a t . ,  i s  v i r t u a l l y  i d e n t i c a l  t o  t h e  f i l e  and suspend law  f o r  p u b l i c  

u t i l i t i e s ,  §366.06(4), F l a .  S t a t .  I n  t h a t  case F l o r i d a  I n t e r c o n n e c t ,  a 

c o m p e t i t o r  o f  Southern  B e l l ,  a t t e m p t e d  t o  o v e r t u r n  a Commission o r d e r  

a p p r o v i n g  a r e d u c t i o n  i n  Southern  B e l l ' s  r a t e s .  

The Southern  B e l l  t a r i f f  f i l i n g  was processed under  t h e  pre- 1980 

v e r s i o n  o f  t h e  F i l e  and Suspend Law, w h i c h  r e q u i r e d  t h e  Commission t o  a c t  

w i t h i n  30 days t o  suspend t h e  t a r i f f ,  i f  i t  found good cause t o  do so. 

O the rw ise  t h e  t a r i f f  wou ld  a u t o m a t i c a l l y  go i n t o  e f f e c t .  F1 o r i d a  
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I n t e r c o n n e c t  f i l e d  a c o m p l a i n t  and a r e q u e s t  f o r  h e a r i n g ,  much t h e  same a s  

P u b l i c  Counsel d id  i n  t h e  i n s t a n t  case.  The Commission approved t h e  

proposed t a r i f f  a t  i t s  Agenda Conference and n o t i f i e d  F l o r i d a  I n t e r c o n n e c t  

t h a t  i t s  c o m p l a i n t  would be s e t  f o r  h e a r i n g .  F l o r i d a  I n t e r c o n n e c t ,  l i k e  

P u b l i c  Counsel i n  t h e  i n s t a n t  case, i g n o r e d  t h e  c o m p l a i n t  p roceed ing  and 

t o o k  an appeal  c l a i m i n g  t h a t  S e c t i o n  120.57(1)(b) ,  F l a .  S t a t .  a f f o r d s  an 

o p p o r t u n i t y  f o r  a h e a r i n g  b e f o r e  i m p l e m e n t a t i o n  o f  t h e  proposed t a r i f f  

changes. 

The C o u r t  r e j e c t e d  F l o r i d a  I n t e r c o n n e c t ' s  appeal  f o r  s e v e r a l  reasons.  

F i r s t ,  t h e  C o u r t  observed t h a t  t he  o r d e r  a p p r o v i n g  t h e  t a r i f f  was n o t  

" f i n a l  agency a c t i o n "  under  S e c t i o n  120.52(9) ,  F l a .  S t a t . ,  because a 

c o m p l a i n t  p r o c e e d i n g  was s t i l l  pend ing.  A c o m p l a i n t  i s  pend ing  b e f o r e  t h e  

Commission i n  t h e  p roceed ing  below, a l t h o u g h  P u b l i c  Counsel a p p a r e n t l y  has 

r e j e c t e d  t h e  o p p o r t u n i t y  t o  p a r t i c i p a t e  and has appea led t h e  o r d e r  o f f e r i n g  

a h e a r i n g  i n  t h a t  p roceed ing .  Because t h e  c o m p l a i n t  p roceed ing  i s  s t i l l  

pend ing,  t h e  Court  should conc lude  t h a t  Order  No. 22093 i s  n o t  f i n a l  and, 

t h e r e f o r e ,  n o t  r e v i e w a b l e .  

0 

P u b l i c  Counsel has opposed t h e  Commission's i n t e r p r e t a t i o n  o f  t h i s  

C o u r t ' s  d e c i s i o n  i n  F l o r i d a  I n t e r c o n n e c t .  Pub1 i c  Counse l ' s  p r i m a r y  

c o n t e n t i o n  i s  t h a t  o n l y  i n t e r i m  r a t e s ,  e f f e c t i v e  pend ing  a f i n a l  o r d e r  

a f t e r  a p r o c e e d i n g  i s  conducted a c c o r d i n g  t o  t h e  APA, a r e  exempt under  

§120.72(3), F l a .  S t a t .  However, i n  F l o r i d a  I n t e r c o n n e c t ,  as  i n  t h e  

i n s t a n t  case, t h e  t a r i f f  f i l i n g  was made o u t s i d e  o f  a f u l l  r a t e  p r o c e e d i n g  

and d id  n o t  i n v o l v e  a r e q u e s t  f o r  an i n t e r i m  r a t e  i n c r e a s e .  I n  t h e  

F l o r i d a  I n t e r c o n n e c t  case, t h e  Commission f a i l e d  t o  f i n d  good cause t o  

suspend Southern  B e l l ' s  p roposed t a r i f f .  I n  t h e  i n s t a n t  case, a f t e r  Tampa 
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E l e c t r i c  agreed t o  m o d i f y  i t s  p r o p o s a l  t o  meet t h e  Commission's concerns ,  

t h e  Commission was s a t i s f i e d  i t  l a c k e d  good cause t o  suspend t h e  proposed 

t a r i f f .  

0 

I n  t h e  F l o r i d a  I n t e r c o n n e c t  case t h e  c o m p l a i n i n g  p a r t y  was g i v e n  an 

o p p o r t u n i t y ,  by way o f  a c o m p l a i n t  p roceed ing ,  t o  c h a l l e n g e  t h e  

reasonab leness o f  Southern  B e l l ' s  t a r i f f  changes. The same o p p o r t u n i t y  was 

o f f e r e d  t o  P u b l i c  Counsel i n  Order  No. 22093. P u b l i c  Counsel r e j e c t e d  t h a t  

o p p o r t u n i t y  and, i n s t e a d ,  f i l e d  t h i s  appea l .  

Pub l ic  Counsel pursued a second o p p o r t u n i t y  t o  r a i s e  t h e  m a t t e r s  he 

comp la ins  o f  i n  t h i s  appeal  a t  t h e  Commission's semi-annual f u e l  ad jus tmen t  

h e a r i n g  w h i c h  commenced on February  21, 1990. I n  t h a t  p roceed ing ,  P u b l i c  

Counsel r a i s e d  t h e  i s s u e  o f  whether  Tampa E l e c t r i c  s h o u l d  be p e r m i t t e d  t o  

a d j u s t  i t s  f u e l  revenues downward r e f l e c t i n g  t h e  d i s c o u n t s  earned by 

Supplemental  S e r v i c e  R i d e r  cus tomers .  P u b l i c  Counsel went  on t o  c l a i m  t h a t  

r e f u n d s  s h o u l d  be o r d e r e d  t o  t h e  e x t e n t  t h a t  f u e l  revenues f o r  p a s t  p e r i o d s  

have been reduced by t h e  amount o f  t h e  Supplemental  S e r v i c e  R i d e r  c r e d i t s .  

The semi-annual h e a r i n g s  i n  t h e  f u e l  a d j u s t m e n t  docket (Docket  No. 

900001-EI) a r e  when i n c r e a s e s  and decreases i n  t h e  f u e l  ad jus tmen t  charge 

a r e  a c t u a l l y  approved.  I n  t h e  Februa ry  1989 h e a r i n g  i n  t h i s  d o c k e t  P u b l i c  

Counsel d i d  n o t  r a i s e  an i s s u e  r e g a r d i n g  Tampa E l e c t r i c ' s  t r e a t m e n t  o f  t h e  

Supplemental  S e r v i c e  R i d e r  c r e d i t s .  

@ 

Thus, P u b l i c  Counsel has r e f u s e d  one o p p o r t u n i t y  f o r  a h e a r i n g  f o r  

p r o s p e c t i v e  r e l i e f  and used t h e  j u s t  conc luded  f u e l  a d j u s t m e n t  h e a r i n g s  as  

a n o t h e r  o p p o r t u n i t y  t o  address  t h e  same concerns  r a i s e d  i n  t h i s  appea l .  

S u r e l y ,  P u b l i c  Counsel s h o u l d  n o t  be heard  t o  con tend  t h a t  he has had no 
o p p o r t u n i t y  t o  a i r  h i s  concerns  r e g a r d i n g  t h e  Supplemental  S e r v i c e  R i d e r .  
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As t o  Point I1 o f  Public Counsel's I n i t i a l  Ebief  

0 Publ ic  Counsel contends t h a t  he neve r  r e c e i v e d  n o t i c e  o f  t h e  a c t i o n  

t a k e n  by t h e  Commission ( P u b l i c  Counse l ' s  i n i t i a l  B r i e f  a t  pages 15-16). 

I n  f a c t ,  P u b l i c  Counsel d i d  r e c e i v e  t h e  o r d e r  wh ich  d e f i n e d  t h e  s i n g l e  

s p e c i f i c  change w h i c h  needed t o  be made i n  o r d e r  f o r  Tampa E l e c t r i c  t o  have 

i t s  Supplemental  S e r v i c e  R i d e r  approved m i n i s t e r i a l l y  by t h e  Commission's 

S t a f f .  I f ,  by compar ison,  t h e  Commission had e n t e r e d  an o r d e r  s t a t i n g  t h a t  

a l l  f u t u r e  i n c r e a s e s  i n  u t i l i t y  o p e r a t i n g  and maintenance expense must  be 

absorbed by t h e  u t i l i t y ' s  sha reho lde rs ,  Publ i c  Counsel wou ld  p r o b a b l y  

con tend  t h a t  t h e  t i m e  f o r  t h e  u t i l i t y  t o  c h a l l e n g e  t h a t  r u l i n g  i s  keyed t o  

t h e  d a t e  t h a t  o r d e r  i s  e n t e r e d ,  and n o t  a t  some l a t e r  d a t e  when t h e  u t i l i t y  

i s  r e q u i r e d  t o  implement such o r d e r .  Tampa E l e c t r i c  submi t s  t h a t  Pub l ic  

Counsel has an o b l i g a t i o n  t o  a c t  and a c t  p r o m p t l y  i n  response t o  o r d e r s  o f  

t h e  Commission. A b e l a t e d  p r o t e s t  and r e q u e s t  f o r  h e a r i n g  f i l e d  months 

a f t e r  app rova l  o f  t h e  Supplemental  S e r v i c e  R i d e r  s h o u l d  n o t  be p e r m i t t e d  t o  

s tand .  

0 

I n  S e c t i o n  C o f  P o i n t  I1 o f  h i s  B r i e f ,  b e g i n n i n g  on page 17, Pub l ic  

Counsel r e j e c t s  t h e  n o t i o n  t h a t  an o p p o r t u n i t y  t o  f i l e  a c o m p l a i n t  a g a i n s t  

Tampa E l e c t r i c ' s  Supplemental  S e r v i c e  R i d e r  i s  adequate.  Publ  i c  Counsel 

c l a i m s  t h a t  i t  i s  h i s  d e s i r e  t o  a v o i d  t h e  burden o f  p r o o f  t o  e s t a b l i s h  t h a t  

t h e  s e r v i c e  r i d e r  shou ld  n o t  be p e r m i t t e d  t o  remain  i n  f o r c e  any l o n g e r .  

However, t h a t  i s  t h e  burden P u b l i c  Counsel has v o l u n t a r i l y  t a k e n  i n  t h e  

f u e l  a d j u s t m e n t  d o c k e t  (Docket  No. 900001-EI). P u b l i c  Counse l ' s  

o p p o r t u n i t y  f o r  a h e a r i n g  w i t h  f u l l  due p rocess  r i g h t s  i s  n o t  removed by 

t h e  f a c t  t h a t  P u b l i c  Counsel wou ld  have t o  assume t h e  burden o f  

d e m o n s t r a t i n g  t h e  i s s u e s  he r a i s e s .  The o n l y  p a r t i c u l a r  i s s u e s  P u b l i c  
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Counsel men t ions  a r e  a t  t h e  b o t t o m  o f  page 18, where he c l a i m s  t h a t  Tampa 

E l e c t r i c  s h o u l d  be r e q u i r e d  t o  p rove  t h a t  t h e  Supplemental  S e r v i c e  R i d e r  i s  

n o t  d i s c r i m i n a t o r y  and i t  does n o t  v i o l a t e  t h e  F l o r i d a  Energy E f f i c i e n c y  

and C o n s e r v a t i o n  A c t  ("FEECA"). I n  essence, Pub l  i c  Counsel i s  c o n t e n d i n g  

t h a t  a u t i l i t y  s h o u l d  have t o  p rove  t h e  n o n a p p l i c a b i l i t y  o f  any number o f  

de fenses t o  t h e  u t i l i t y ' s  p roposa l  w h i c h  an i n t e r e s t e d  p a r t y  m i g h t  r a i s e .  

These defenses a r e  more p r o p e r l y  r a i s e d  by any o b j e c t i n g  p a r t y  who wishes 

t o  r a i s e  them. O b v i o u s l y ,  t h e r e  a r e  many a r g u a b l e  o b j e c t i o n s  t o  any 

p a r t i c u l a r  p r o p o s a l  b e f o r e  t he  Commission. It wou ld  be i n e q u i t a b l e  t o  

r e q u i r e  a u t i l i t y  t o  s p e c u l a t e  as  t o  wh ich  t y p e s  o f  de fenses m i g h t  be 

r a i s e d  by any a f f e c t e d  pe rson  a g a i n s t  a p a r t i c u l a r  t a r i f f  p roposa l  and 

demonst ra te  t h a t  each o f  them does n o t  a p p l y .  

As t o  Point I11 o f  Public Counsel's I n i t i a l  Bpi& * P o i n t  I11 i s  b a s i c a l l y  a r e s t a t e m e n t  o f  P u b l i c  C o u n s e l ' s  arguments i n  

P o i n t  I t o  t h e  e f f e c t  t h a t  S e c t i o n  120.72(3), F l a .  S t a t . ,  o n l y  exempts 

i n t e r i m  r a t e s .  T h i s  i s  c o n t r a r y  t o  t he  C o u r t ' s  e a r l i e r  i n t e r p r e t a t i o n  i n  

t h e  F l o r i d a  I n t e r c o n n e c t  d e c i s i o n .  

As t o  Point I V  o f  Public Counsel's I n i t i a l  B r i e f  

I n  P o i n t  I V  P u b l i c  Counsel contends t h a t  t h e  approved t a r i f f  does n o t  

comport  w i t h  Order No. 20581 because o f  an o b s e r v a t i o n  i n  t h e  o r d e r  t h a t  

t h e r e  m i g h t  be a more e q u i t a b l e  approach t h a n  t h a t  w h i c h  was approved i n  

t h e  t a r i f f .  A p p a r e n t l y  Publ  i c  Counsel wants t o  be assu red  t h a t  

i n t e r r u p t i b l e  cus tomers  w i l l  be charged more when m a r g i n a l  f u e l  c o s t  

exceeds average f u e l  c o s t .  
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The December 20, 1988 Agenda Conference d i s c u s s i o n  does n o t  d i s c l o s e  

any such r e q u i r e m e n t  n o r  does Orde r  No. 20581 impose such a r e q u i r e m e n t .  

The f a c t  t h a t  any p a r t i c u l a r  p r o p o s a l  m i g h t  be improved upon does n o t  

s i g n i f y  t h a t  t h e  p r o p o s a l  i s  n o t  i t s e l f  e q u i t a b l e  and w o r t h y  o f  a p p r o v a l .  

P u b l i c  Counsel has n o t  a l l e g e d  any harm t o  h i s  c l i e n t s  r e s u l t i n g  f r o m  t h i s  

a s p e c t  o f  Order No. 20581. M a r g i n a l  f u e l  c o s t s  d id  n o t  exceed average f u e l  

c o s t s  d u r i n g  t h e  f i r s t  y e a r  o f  t h e  Supplemental  S e r v i c e  R i d e r ,  so P u b l i c  

Counse l ' s  argument i s  a moot p o i n t .  I n  a d d i t i o n ,  t h e  Commission d i d  impose 

t h e  r e q u i r e m e n t  P u b l i c  Counsel seeks when t h e  R i d e r  was approved f o r  one 

a d d i t i o n a l  y e a r .  

0 

As t o  P o i n t  V o f  Publ ic  Counsel's I n i t i a l  Bt-ief 

I n  t h i s  f i n a l  p o i n t  P u b l i c  Counsel e r r o n e o u s l y  contends t h a t  t h e  

Commission made an u n l a w f u l  d e l e g a t i o n  o f  a u t h o r i t y  t o  i t s  S t a f f  t o  approve 

Tampa E l e c t r i c ' s  t a r i f f  p r o p o s a l  i f  m o d i f i e d  t o  meet t h e  c o n d i t i o n  agreed 

t o  a t  t h e  December 20, 1988 Agenda Conference.  T h i s  i s  e r roneous .  I f  t h e  

Commission canno t  i n s t r u c t  i t s  S t a f f  what  i t  can o r  canno t  a d m i n i s t r a t i v e l y  

approve,  i n  accordance w i t h  g u i d e l i n e s  e s t a b l i s h e d  by the  Commission, t h e n  

t h e  whee ls  o f  p u b l i c  u t i l i t y  r e g u l a t i o n  a r e  su re  t o  g r i n d  t o  a h a l t .  I n  

v i r t u a l l y  e v e r y  m a j o r  r a t e  case, and i n  t a r i f f  app rova l  cases l i k e  t h i s  

one, t h e  Commission de te rm ines  what i t  i s  w i l l i n g  t o  accep t ,  t h e n  i n s t r u c t s  

t h e  S t a f f  t o  approve t a r i f f s  l a t e r  s u b m i t t e d  t o  conform w i t h  t h e  

Commission's r u l i n g .  The same was done i n  t h e  i n s t a n t  case.  The 

Commission c l e a r l y  i n d i c a t e d  t h a t  i t  wou ld  approve Tampa E l e c t r i c  Company's 

p roposa l  i f  m o d i f i e d  t o  i n c o r p o r a t e  an 80%/20% s p l i t  o f  f u e l  sav ings .  T h i s  

change was made p u r s u a n t  t o  t h e  commitment made by Tampa E l e c t r i c  a t  t h e  
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December 20, 1988 Agenda Conference.  There was n o t h i n g  l e f t  t o  do o t h e r  

t h a n  t o  v e r i f y  t h e  i n c l u s i o n  o f  t h e  80%/20% s p l i t  i n  t h e  t a r i f f  shee ts  and 

mark them "approved"  as i s  r o u t i n e l y  done b y  t h e  Commission's S t a f f  i n  

e v e r y  i n s t a n c e  t h a t  t a r i f f s  a r e  approved.  

a 

For  t h e  f o r e g o i n g  reasons,  Tampa E l e c t r i c  submi t s  t h a t  P u b l i c  

Counse l ' s  appeal  o f  Order  No. 22093 s h o u l d  be d i s m i s s e d  o r ,  i n  t h e  

a l t e r n a t i v e ,  t h a t  such Order  shou ld  be a f f i r m e d  i n  a l l  r e s p e c t s .  

4: DATED t h i s  2& day o f  February ,  1990. 

R e s p e c t f u l l y  submi t ted ,  

n 

Aus ley ,  McMullen, McGehee, 
C a r o t h e r s  and P r o c t o r  

P o s t  O f f i c e  Box 391 
Ta l l ahassee ,  F l o r i d a  32302 
(904) 224-9115 

A t t o r n e y s  f o r  Tampa E l e c t r i c  Company 
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_I CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  copy o f  t h e  f o r e g o i n g  B r i e f ,  f i l e d  on 

b e h a l f  o f  Tampa E l e c t r i c  Company, has been f u r n i s h e d  by U. S.  M a i l  on t h i s  

24 c 
day o f  February ,  1990 t o  t h e  f o l l o w i n g  i n d i v i d u a l s :  

Ms. Susan C l a r k ,  Genera l  Counsel*  M r .  John Roger Howe 
M r .  D a v i d  E. Smith,  D i r e c t o r  O f f i c e  o f  P u b l i c  Counsel 
D i v i s i o n  o f  Appeal s 
F l o r i d a  P u b l i c  S e r v i c e  Commission 111 West Madison S t r e e t  
101 E a s t  Ga ines S t r e e t  Ta l l ahassee ,  F l o r i d a  32399-1400 
Ta l l ahassee ,  F l o r i d a  32399-0863 

Room 812 

Ms. V i c k i  Gordon Kaufman M r .  John W. McWhi r te r ,  Jr. 
Lawson, McWhi r te r ,  G r a n d o f f  Lawson, McWhi r t e r ,  G r a n d o f f  

522 E a s t  Pa rk  Avenue, S u i t e  200 201 E a s t  Kennedy B l v d . ,  S u i t e  800 
Ta l l ahassee ,  F l o r i d a  32301 Tampa, F l o r i d a  33601 

and Reeves and Reeves 

*By Hand De l  i v e r y  
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