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ZON CLUS ION 

BOTH THE T R I A L  AND D I S T R I C T  
COURTS CORRECTLY HELD THAT THE 
CONVERSION OF LAND FROM USE AS 
A MOBILE HOME PARK TO NO USE 
CONSTITUTES A "CHANGE I N  USE" 
UNDER SECTION 7 2 3 . 0 6 1 ( 1 ) ( d ) ,  
F.S. ( 1 9 8 5 ) .  

THE T R I A L  AND THE D I S T R I C T  
COURTS CORRECTLY FOUND THAT THE 
NOTICE O F  EVICTION WAS PROPER; 
THEREFORE P E T I T I O N E R S  ARE NOT 
ENTITLED TO SUMMARY JUDGMENT. 

SUMMARY JUDGMENT WAS CORRECTLY 
ENTERED BY THE T R I A L  COURT; 
THEREFORE THE I S S U E  OF ALLEGED 
BREACH O F  GOOD F A I T H  I S  NOT 
PROPERLY BEFORE THIS COURT. 

THE AWARD OF APPELLATE ATTORNEY'S 
F E E S  TO THE OWNER SHOULD BE 
AFFIRMED. 

C E R T I F I C A T E  O F  S E R V I C E  
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STATEMENT OF THE CASE AND OF THE FACTS 

The F l o r i d a  Manufactured Housing A s s o c i a t i o n ,  I n c . ,  

( h e r e i n a f t e r  t o  be r e f e r r e d  t o  as FMHA) ,  a d o p t s  t h e  

s t a t e m e n t  of t h e  f a c t s  as  s ta ted  by t h e  P e t i t i o n e r ,  e x c e p t  

as f o l l o w s :  

P e t i t i o n e r  a l l e g e s  t h a t  723.081, 723.083 and 

723.071(2)  F l a .  S t a t .  (1985)  a r e  p e r t i n e n t  t o  t h i s  case. 

The FMHA a r g u e s  t h a t  t h e  p r o v i s i o n s  r e l a t i n g  t o  zoning and 

t o  t h e  s a l e  of mobi le  home p a r k s  are  i r r e l e v a n t  t o  t h i s  

case f o r  two reasons :  F i r s t ,  t h e  mobi le  home p a r k  h a s  n o t  

been rezoned or o f f e r e d  f o r  sa le ;  t h e r e f o r e  these s e c t i o n s  

do n o t  app ly .  Second, t h e  F o u r t h  D i s t r i c t  Cour t  of Appeal 

was c o r r e c t  i n  i t s  ho ld ing  t h a t  t h e s e  s e c t i o n s  were n o t  

p r o p e r l y  b e f o r e  t h e  t r i a l  c o u r t  and as such  cou ld  n o t  be  

dec ided  upon. T h a t  be ing  t h e  case, t h i s  Cour t  is  a l s o  

p r e c l u d e d  from reviewing t h o s e  i s s u e s .  

The FMHA would a l s o  add t h a t  t h e  p a r k  owner extended 

t h e  e v i c t i o n  d a t e  t o  May 1, 1987 (R-27). During t h i s  

e x t e n s i o n ,  t h e  Respondent ass i s ted  over  90% of t h e  t e n a n t s  

i n  t h e  pa rk  t o  move and  t o  secure o t h e r  accommodations 

( R- 1 4 ) .  

r e f u s e d  a s s i s t a n c e  and have opposed t h i s  e v i c t i o n  from t h e  

o u t s e t .  

T h i s  l i t i g a t i o n  p e r t a i n s  t o  seven  r e s i d e n t s  who 
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SUMMARY OF ARGUMENT 

The  c o n s t r u c t i o n  of 7 2 3 . 0 6 1 ( 1 ) ( d ) ,  as urged by t h e  

'ark Owner is based upon t h e  s t a t u t e ' s  clear and 

inambiguous l anguage ,  t h e  c o u r t ' s  o p i n i o n  i n  Brown v .  

?owel l ,  and t h e  problem t o  be c o r r e c t e d  by t h e  ac t  i n  i ts  

i i s t o r i c a l  c o n t e x t .  Thus,  t h e  N o t i c e  of E v i c t i o n  

3 e l i v e r e d  t o  t h e  R e s i d e n t s  by t h e  Park Owner is i n  

2ompliance w i t h  s t a t u t o r y  and case law. 

vould l e a d  t o  r i d i c u l o u s  and absurd  resu l t s .  

T o  ho ld  o t h e r w i s e  

I n  a d d i t i o n ,  t h e  t r i a l  c o u r t  c o r r e c t l y  e n t e r e d  summary 

judgment f o r  t h e  p a r k  owner because  7 2 3 . 0 6 1 ( l ) ( d ) ,  F l a .  

S t a t . ,  d o e s  n o t  r e q u i r e  t h e  p a r k  owner t o  s p e c i f y  what 

a i l 1  be t h e  n a t u r e  of t h e  p r o j e c t e d  change of u s e  of t h e  

l a n d .  

The n o t i c e s  i n  t h e  case a t  b a r  were l e g a l l y  s u f f i c i e n t  

because t h e y  t r a c k e d  t h e  l anguage  of t h e  s t a t u t e ,  and 

informed t h e  R e s i d e n t s  of t h e  Owners' i n t e n t  t o  v a c a t e  t h e  

l a n d  and t o  no l o n g e r  o p e r a t e  it a s  a mobi le  home p a r k .  

I n  t h e  remarkably s i m i l a r  case of Brown v .  Powel l ,  531 

So.2d 731 ( F l a .  4 t h  DCA 1988), t h e  Four th  D i s t r i c t  Cour t  

reached t h e  same i d e n t i c a l  c o n c l u s i o n  as  t h e  t r i a l  c o u r t  

i n  t h i s  case and f u r t h e r  s t a t e d  t h a t  " t h e r e  does  n o t  

appear  t o  be any v a l i d  r e a s o n  f o r  r e q u i r i n g  t h e  mobi le  

home p a r k  owner t o  s p e c i f y  t h e  a c tua l  change i n  u s e  i n  t h e  
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e v i c t i o n  n o t i c e . "  531 So.2d a t  735. P e t i t i o n e r s  have  n o t  

p u t  f o r t h  any v a l i d  r e a s o n s  t o  o v e r t u r n  t h i s  c o u r t ' s  

ho ld ing  i n  Brown. 

F i n a l l y ,  t h e  t r i a l  c o u r t  and t h e  d i s t r i c t  c o u r t  

c o r r e c t l y  r u l e d  t h a t  the re  a r e  no genu ine  i s s u e s  of f a c t  

t h a t  would p r e c l u d e  a n  o r d e r  of summary judgment. 

P e t i t i o n e r s  arguments  t o  t h e  c o n t r a r y  a re  w i t h o u t  merit i n  

t h a t  t h e y  t o o  have moved f o r  summary judgment a t  t h e  t r i a l  

c o u r t  l e v e l  on t h e  s p e c i f i c  i s s u e  of law r u l e d  upon by t h e  

t r i a l  c o u r t .  I n  a d d i t i o n ,  on a p p e a l  t o  t h e  Four th  

D i s t r i c t  Cour t  of Appeal t h e  P e t i t i o n e r s  have  r e q u e s t e d  a 

summary judgment t o  be e n t e r e d  by t h i s  Cour t  on t h e  same 

und i spu ted  i s s u e s  of f a c t  and t h e  same s p e c i f i c  i s s u e  of 

l a w .  
POINT I 

BOTH THE TRIAL AND DISTRICT COURTS CORRECTLY 
HELD THAT THE CONVERSION OF LAND FROM USE AS 
A MOBILE HOME PARK TO NO USE CONSTITUTES A 
"CHANGE I N  USE" UNDER SECTION 7 2 3 . 0 6 1 ( 1 ) ( d ) ,  
F.S. ( 1 9 8 5 ) .  

T h i s  a p p e a l  i n v o l v e s  t h e  i s s u e  of whether  a mobi le  

home p a r k  owner h a s  t h e  r i g h t  t o  e v i c t  t h e  t e n a n t s  of t h e  

pa rk  i n  o r d e r  t o  s e l l  t h e  p r o p e r t y  as v a c a n t  l a n d .  P o i n t  I 

p r e s e n t e d  by t h e  P e t i t i o n e r  is t h e  q u e s t i o n  c e r t i f i e d  t o  

t h i s  c o u r t  by t h e  Four th  D i s t r i c t  C o u r t  of Appeal: 

I S  THE CONVERSION OF LAND COMPRISING A 
MOBILE HOME PARK FROM USE AS A MOBILE 
HOME PARK TO VACANT LAND, OR TO NO USE,  
A "CHANGE I N  USE," W I T H I N  THE CONTEMPLATION 
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O F  SECTION 7 2 3 . 0 6 1 ( 1 ) ( d ) ,  FLORIDA STATUTES, 
(1985 ) .  

The P e t i t i o n e r  i n  t h e i r  argument t o  t h i s  c o u r t ,  

c o b b l e s  t o g e t h e r  from t h e  h i s t o r y  of t h e  Mobile Home A c t  

and t h e  P e t i t i o n e r ' s  l i m i t e d  view of t h e  p o l i c i e s  t o  be  

e f fec tua ted  by t h a t  A c t ,  an  amendment t o  t h e  s t a t u t e  t o  

requi re  p a r k  owners t o  s e l l  t h e i r  p a r k  t o  t h e  r e s i d e n t s .  

T h i s  case is n o t  a b o u t  j u d i c i a l  amendment of t h e  

Mobile Home A c t ,  nor  a b o u t  what  ought  t o  be t h e  law. What 

it i s  a b o u t  i s  t h e  c o n s t r u c t i o n  of a s e c t i o n  of t h e  Mobile 

Home A c t  t h a t  s e t s  f o r t h  u n e q u i v o c a l l y  t h e  grounds  f o r  

e v i c t i n g  mobi le  home p a r k  t e n a n t s .  Tha t  s e c t i o n  is set  

f o r t h  i n  r e l e v a n t  p a r t  below: 

I 723.061 E v i c t i o n ,  g rounds ,  p r o c e e d i n g s  - 
(1) A mobi le  home p a r k  owner may 

e v i c t  a mobi le  home owner o r  a mobi le  
home o n l y  on one o r  more of t h e  grounds  
p rov ided  i n  t h i s  s e c t i o n .  

I ( a )  Nonpayment of r e n t . . . .  

( b )  C o n v i c t i o n  of a v i o l a t i o n  of 
f e d e r a l  o r  s t a t e  l a w  o r  l o c a l  o rd inance . . . .  

( c )  V i o l a t i o n  of a p a r k  r u l e  o r  
r e g u l a t i o n ,  t h e  r e n t a l  agreement ,  o r  
t h i s  c h a p t e r  .... 

( d )  Change i n  u s e  of t h e  l a n d  
compris ing  t h e  mobi le  home p a r k ,  o r  t h e  
p o r t i o n  t h e r e o f  from which mobile  homes 
a r e  t o  be e v i c t e d ,  from mobi le  home l o t  
r e n t a l s  t o  some o t h e r  u s e ,  p rov ided  a l l  
t e n a n t s  a f f e c t e d  a r e  g i v e n  a t  l eas t  6 
months'  n o t i c e ,  o r  l o n g e r  i f  p rov ided  
f o r  i n  a v a l i d  r e n t a l  agreement ,  of t h e  
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p r o j e c t e d  change of u s e  a n  of tPeir  need 
t o  s e c u r e  o t h e r  accommodations. 

( e )  F a i l u r e  t o  t h e  p u r c h a s e r  of a 
mobi le  home s i t u a t e d  i n  t h e  mobile  home 
p a r k  t o  be  q u a l i f i e d  as ,  and t o  o b t a i n  
a p p r o v a l  t o  become, a t e n a n t ,  i f  such  
a p p r o v a l  i s  r e q u i r e d  by a p r o p e r l y  
promulgated r u l e .  
(emphasis  added)  

The  i n t e n t  of t h e  l e g i s l a t u r e  i n  c r e a t i n g  t h i s  s e c t i o n  

of t h e  s t a t u t e  h a s  been b e f o r e  t h i s  c o u r t  and a t  t h e  

Four th  D i s t r i c t  C o u r t  of Appeal i n  a number of cases 

beginning a lmos t  from t h e  d a t e  of a d o p t i o n  i n  1972 t o  t h e  

p r e s e n t .  Pa lm Beach Mobile Homes, I n c .  v .  S t r o n g ,  300 

So.2d 881 ( F l a .  1 9 7 4 ) ;  S t e w a r t  v.  Green,  300 So.2d 889 

( F l a .  1 9 7 4 ) ;  Crown D i v e r s i f i e d  I n d u s t r i e s ,  I n c .  v. Watt,  

415 So.2d 803 ( F l a .  4 t h  DCA 1 9 8 2 ) ;  Brown v .  Powel l ,  531 

So.2d 731 ( F l a .  4 t h  DCA 1 9 8 8 ) ;  and H a r r i s  v.  Mar t in  

Regency, L t d . ,  1 4  F.L.W. 2352 ( F l a .  4 t h  DCA October  1 3 ,  

1 9 8 9 ) .  

When t h e  l e g i s l a t u r e  f i r s t  l i m i t e d  t h e  pa rk  owner ' s  

r i g h t  t o  e v i c t  a t e n a n t  excep t  f o r  c e r t a i n  g rounds ,  t h i s  

c o u r t  r ecogn ized  t h a t  t h e  " h y b r i d"  l a n d l o r d- t e n a n t  

r e l a t i o n s h i p  of t h e  p a r k  owner and t h e  mobile  home owner 

t e n a n t  was s u f f i c i e n t l y  d i f f e r e n t  from o t h e r  t y p e s  of 

The s i x  months'  n o t i c e  was changed t o  twe lve  months 
e f f e c t i v e  J u l y  1, 1986. See Ch. 86-162, 11, L a w s  of F l a .  
The n o t i c e s  h e r e  were s e n t  on August 30 ,  1985, so  t h e  6- 
month p e r i o d  a p p l i e s .  
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l a n d l o r d- t e n a n t  r e l a t i o n s h i p s  t o  j u s t i f y  t h e  l e g i s l a t i o n .  

Stewart v.  Green,  300 So.2d 889,  ( F l a .  1974) .  

However, t h e  s t a t u t e  adopted  i n  1972, 83.271, F l a .  

s t a t . ,  d i d  n o t  a l l o w  a p a r k  owner t o  e v i c t  a t e n a n t  f o r  a 

zhange i n  t h e  u s e  of t h e  mobi le  home p a r k .  The grounds  

f o r  e v i c t i o n  under t h e  1972 s t a t u t e  i n c l u d e d  o n l y  e v i c t i o n  

€ o r :  

(1) non payment of r e n t  

( 2 )  c o n v i c t i o n  of a v i o l a t i o n  of a 
f e d e r a l  s t a t e  l a w  o r  l o c a l  o r d i n a n c e ,  
which may be deemed de t r imen ta l  t o  
o t h e r  h e a l t h ,  s a f e t y ,  and  w e l f a r e  of 
o t h e r  p a r k  t e n a n t s ,  o r  

( 3 )  v i o l a t i o n  of p a r k  r u l e s  and 
r e g u l a t i o n .  

83.271, F l a .  S t a t .  ( 1 9 7 2 ) .  

However, i n  1973 t h e  l e g i s l a t u r e  added a f o u r t h  ground 

f o r  e v i c t i o n :  

" ( a )  Change i n  u s e  of l a n d  compris ing  
t h e  mobi le  home p a r k  o r  a p o r t i o n  
t h e r e o f  on which a mobi le  home t o  be 
e v i c t e d  is l o c a t e d  from mobile  home 
l o t  r e n t a l s  t o  some o t h e r  u s e ,  
p rov ided  a l l  t e n a n t s  a f f e c t e d  a re  g i v e n  
a t  l e a s t  n i n e t y  ( 9 0 )  d a y s '  n o t i c e ,  o r  
l o n g e r  i f  p rov ided  f o r  i n  a v a l i d  lease ,  
of t h e  p r o j e c t e d  change of u s e  and of 
t h e i r  need t o  secure o t h e r  accommodations." 

8 3 . 6 9 , ( 1 ) ( d ) ,  F l a .  S t a t .  ( 1 9 7 3 ) ( t h e  
s t a t u t e  was renumbered i n  1973 from 83.271 
t o  83 .69) .  
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T h i s  c o u r t ,  i n  Pa lm Beach Mobile Homes, I n c .  v.  

S t rong ,  300 So.2d 881 ( F l a .  1 9 7 4 ) ,  noted  t h a t  i t  had 

s e r i o u s  concerns  t h a t  t h e  1972 s t a t u t e  might  be  

z o n s t i t u t i o n a l l y  d e f e c t i v e  because  i t  cou ld  have t h e  

e f f e c t  of permanent ly  d e p r i v i n g  a p a r k  owner from changing 

t h e  u s e  of h i s  l a n d  from mobile  home p a r k  t o  some o t h e r  

.me. Palm Beach Mobile Homes, I n c .  v.  S t r o n g ,  300 So.2d 

3 t  887. However t h i s  c o u r t  a l s o  noted  t h a t  t h e  newly 

smended s t a t u t e  i n  1973, which a l lowed e v i c t i o n  f o r  a 

2hange i n  l a n d  u s e ,  made t h e  i s s u e  moot. 

Although t h e  P e t i t i o n e r  i n  t h i s  case m a k e  a nove l  

x g u m e n t ,  t h a t  l e a v i n g  l a n d  v a c a n t  o r  f a l l o w  is n o t  a 

' u s e " ,  t h e  d i s t i n c t i o n  is more s e m a n t i c a l  t h a n  e i ther  

Logical  o r  r e a s o n a b l e .  The argument t h a t  someone h a s  t o  

3e a c t i v e l y  do ing  something on t h e  p r o p e r t y  i n  o r d e r  t o  

' u s e "  i t  begs t h e  q u e s t i o n .  The s t a t u t e  mere ly  r e q u i r e s  a 

" [ c ]  hange i n  t h e  u s e  of t h e  p r o p e r t y . .  .from mobile  home 

Lot r e n t a l s  t o  some o t h e r  u se" .  7 2 3 . 0 6 1 ( 1 ) ( d ) ,  F l a .  

S t a t .  ( 1 9 8 5 ) .  (emphasis  a d d e d ) .  I t  i s  t h e  change from 

nobi le  home l o t  r e n t a l s  t o  some o t h e r  u s e  t h a t  is  

impor tant ,  n o t  what  t h e  f u t u r e  u s e  of t h e  p r o p e r t y  is. I f  

:he p a r k  owner does  n o t  i n t e n d  t o  o p e r a t e  t h e  p r o p e r t y  as  

3 mobi le  home p a r k ,  h e  may e v i c t  t h e  t e n a n t s  under 

7 2 3 . 0 6 1 ( 1 ) ( d ) ,  F l a .  S t a t .  
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Fur the rmore ,  t h e  p r o p o s i t i o n  advanced by t h e  

P e t i t i o n e r s  does  n o t  l e a d  t o  e i t h e r  a r e a s o n a b l e  o r  

l o g i c a l  r e s u l t .  T h e  P e t i t i o n e r s  would a p p a r e n t l y  a l l o w  

e v i c t i o n  of a l l  mobile  home t e n a n t s  f o r  any uluselu  a t  a l l .  

Under t h e i r  argument  a p a r k  owner cou ld  g i v e  t h e  t e n a n t s  

n o t i c e  t h a t  h e  dec ided  t o  p l a n t  w i l d f l o w e r s  on t h e  v a c a n t  

p r o p e r t y  and t h a t  would be a n u s e l u  s u f f i c i e n t  t o  a l l o w  

e v i c t i o n .  However, t h e  P e t i t i o n e r s  a r g u e  t h a t  changing 

t h e  u s e  of t h e  p r o p e r t y  t o  a v a c a n t  l o t  is repugnan t  t o  

t h e  v e r y  e s s e n c e  of t h e  Mobile Home A c t .  The  counse l  f o r  

t h e  P e t i t i o n e r s  car r ies  t h e i r  c l i e n t s '  o b j e c t i v e s  f u r t h e r  

t h a n  e i t h e r  t h e  law o r  l o g i c  a l low.  

F i n a l l y ,  it shou ld  be a p p a r e n t  t h a t  t h e  p r o t e c t i o n s  

f o r  mobile  home owners which t h e  P e t i t i o n e r s  a r g u e  a p p l y  

t o  e v i c t i o n  of t e n a n t s  s imply  do n o t  e x i s t .  I n  t h e  case 

of r ezon ing  of p a r k  p r o p e r t y  se t  f o r t h  i n  723.081 and 

723.083, F l a .  S t a t . ,  t h e  l o c a l  government has  a n  

o b l i g a t i o n  f o r  a c t i o n s  it t akes  which  w i l l  r e su l t  i n  

e v i c t i o n  of mobile  home t e n a n t s .  The  p a r k  owner s imply  

m u s t  n o t i f y  t h e  t e n a n t s  of any p r o s p e c t u s  r e z o n i n g .  

S i m i l a r l y  t h e  p r o v i s i o n  a l lowing  a mobile  home a s s o c i a t i o n  

t o  be n o t i f i e d  of t h e  pa rk  owner ' s  i n t e n t i o n  t o  o f f e r  t h e  

p a r k  f o r  s a l e  concern  t h e  sa le  of t h e  mobi le  home p a r k  as  

a mobi le  home park .  723.071, 723.072, F l a .  S t a t .  

(1985) .  These " p r o t e c t i o n s "  do  n o t  ex tend  t o  l i m i t  t h e  
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park owner ' s  r i g h t  t o  change t h e  u s e  of h i s  l a n d  from a 

mobile home p a r k  t o  some o t h e r  u s e .  

p a r k  owner ' s  r i g h t  t o  s e l l  t h e  p r o p e r t y  f o r  i t s  h i g h e s t  

and b e s t  u s e  once v a c a t e d .  

Nor do t h e y  l i m i t  t h e  

T h i s  c o u r t  shou ld  r e l y  upon t h e  p l a i n  meaning of t h e  

te rms used i n  t h e  s t a t u t e  and n o t  upon t h e  broad p o l i c y  

argument advanced by t h e  P e t i t i o n e r s .  

The  P e t i t i o n e r s  have argued i n  v a r i o u s  p o i n t s  i n  t h e i r  

Brief a number of p o s i t i o n s ,  f o r  example, t h a t  t h e  p a r k  

owner needed t o  t e l l  them what f u t u r e  u s e  t h e  p r o p e r t y  

would be p u t  t o ,  and a s s e r t e d  i f  t h e y  knew what  u s e  t h e y  

would have v a c a t e d  t h e  p remises .  (R55-56.) They have 

a l s o  a s s e r t e d  t h a t  i t  w a s  "bad f a i t h "  on t h e  p a r t  of t h e  

p a r k  owner t o  n o t  t e l l  t h e  t e n a n t s  what t h e  f u t u r e  use  

would be .  (R54-55) P e t i t i o n e r ' s  B r i e f  7 .  The t e n a n t s  

a l s o  a s s e r t  t h a t  t h e y  have a r i g h t  t o  p u r c h a s e  t h e  p a r k  

b e f o r e  a n  owner c a n  e v i c t  f o r  a change i n  u s e .  

P e t i t i o n e r ' s  B r i e f  1 0 .  

Although a l l  of t h e s e  a re  i n t e r e s t i n g ,  and even 

i n g e n i o u s  arguments ,  t h e y  do n o t  a d d r e s s  t h e  fundamenta l  

q u e s t i o n :  Does a mobi le  home p a r k  owner have t h e  r i g h t  t o  

e v i c t  h i s  t e n a n t s  and s e l l  t h e  v a c a n t  l and?  The  answer  t o  

t h i s  q u e s t i o n  is c e r t a i n l y  an  unequ ivoca l  yes. 
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POINT I1 

THE TRIAL AND THE D I S T R I C T  COURT OF 
APPEAL CORRECTLY FOUND THAT THE NOTICE 

PROPER, THEREFORE 
NOT ENTITLED TO SUMMARY 

OF EVICTION WAS 
PETITIONERS ARE 
JUDGMENT. 

Respondent ,  i n  a good 

p l a i n  meaning of 723.061 

P e t i t i o n e r s  t h e  f o l l o w i n g  

i n  u s e  of l and :  

f a i t h  e f f o r t  t o  comply w i t h  t h e  

l ) ( d ) ,  d e l i v e r e d  t o  t h e  

n o t i c e  of t h e  p r o j e c t e d  change 

For many e x t e n u a t i n g  c i r c u m s t a n c e s ,  i n c l u d i n g  
t h e  d e c r e p i t  c o n d i t i o n  of t h e  "A" park ,  t h e  
v e r y  h i g h  c o s t  of making minor r e p a i r s  t o  
t h e  water  and sewer f a c i l i t i e s ,  and t h e  
p r o b a b i l i t y  of f u r t h e r  r e s t r i c t i v e  l e g i s l a t i o n  
a t  t h e  s t a t e  l e v e l  imposed on owners of mobi le  
home p a r k ,  I m u s t  r e g r e t f u l l y  a d v i s e  you t h a t  
I w i s h  t o  v a c a t e  t h e  Regency Mobile Home Park .  
F l o r i d a  law, i n  p a r t i c u l a r ,  S e c t i o n  
7 2 3 . 0 6 1 ( 1 ) ( d ) ,  F.S. ,  requires t h a t  a s i x  ( 6 )  
month n o t i c e  be  g i v e n  t o  r e s i d e n t s  of t h e  P a r k .  
The  s i x  months w i l l  e x p i r e  from t h e  d a t e  s t a t e d  
above. Please c o n s i d e r  t h i s  a s  your n o t i c e  of 
t h e  p r o j e c t e d  change i n  u s e  of t h e  l and  
compris inq  t h e  mobile  home p a r k .  During t h e  
n e x t  few months YOU w i l l  need t o  secure o t h e r  - 
accommodations. Mrs. Rarrieck and I w i l l  b e  
a v a i l a b l e  t o  a s s i s t  w i t h  t h i s  t a s k .  Depending 
on t h e  r e q u i r e m e n t s  imposed by t h e  Department 
of Environmental  R e g u l a t i o n ,  it is p o s s i b l e  
t h i s  s i x  month t i m e  p e r i o d  may be  ex tended .  

I n  t h e i r  b r i e f ,  t h e  P e t i t i o n e r s  a r g u e  t h a t  t h e  p a r k  

owner had n o t  been t r u t h f u l  a b o u t  h i s  i n t e n t  i n  t h e  n o t i c e  

of e v i c t i o n .  I n  r e s p o n s e ,  t h e  FMHA a r g u e s  t h a t  t h e  o n l y  

n e c e s s a r y  requ i rement  i n  t h e  n o t i c e  is t h e  ground f o r  

e v i c t i o n ,  which was p r o p e r l y  se t  f o r t h  by t h e  p a r k  owner. 

S e c t i o n  7 2 3 . 0 6 1 ( 1 ) ( d )  F.S. does n o t  r e q u i r e  t h e  p a r k  owner 
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to pinpoint exactly what the land was going to be used 

for, so long as it is not a mobile home park. Brown v. 

Powell, at 735. 

Respondent's notice of eviction clearly does two 

things: (1) it informs the homeowners that the park owner 

is changing the use of the property to some other use; and 

(2) it gives the homeowners 6 months notice of eviction. 

Under 723.061(1)(d) and under Brown, this notice was 

proper for an eviction of the Petitioners from the 

property due to a change in land use, thus summary 

judgment was properly rendered for Respondents. 

At issue in Brown was the interpretation of 

723.061(1)(d), Fla. Stat. (1985) and whether it required 

a notification to the tenants of the future use of the 

property. The trial court in Brown v. Powell had held, 

inter alia, that the park owner's notice of evictions were 

defective under 723.061, Fla. Stat. (1985), because the 

notices failed to state the specific nature of the 

projected change of the use of the land comprising the 

mobile home park. - Id. at 

the following question as 

to the Fourth District Co 

732. The trial court certified 

one of great public importance 

irt of Appeal: 

Whether 723.061(1)(d), Florida Statutes (1985), 
requires the owner of a mobile home park, in 
their notices of eviction, to specify what the 
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n a t u r e  of t h e  p r o j e c t e d  change of u s e  of t h e  l a n d  
w i l l  be ... 
531 So.2d a t  732. 

The Four th  D i s t r i c t  Cour t  of Appeal answered t h e  

q u e s t i o n  i n  t h e  n e g a t i v e  and e x p r e s s e d  a n  i d e n t i c a l  

r a t i o n a l e  t o  t h a t  found i n  t h e  t r i a l  j u d g e ' s  summary 

judgement o r d e r  i n  t h i s  case. The D i s t r i c t  C o u r t  s e t t l e d  

t h e  i s s u e  as f o l l o w s :  

C l e a r l y  t h e  s t a t u t e  does  n o t  e x p r e s s l y  
r e q u i r e  t h e  mobi le  home p a r k  owners 
t o  s p e c i f y  i n  t h e  n o t i c e s  of e v i c t i o n  
what  t h e  n a t u r e  of t h e  p r o j e c t e d  
change of u s e  of t h e  l a n d  w i l l  be. 
Fur thermore ,  
be any v a l i d  r e a s o n  f o r  r e q u i r i n g  t h e  
mobi le  home park  owner t o  s p e c i f y  t h e  
a c t u a l  change i n  u s e  i n  t h e  e v i c t i o n  
n o t i c e .  (emphasis  a d d e d ) .  

531 So.2d a t  735. 

The l e g i s l a t i v e  h i s t o r y  of t h e  A c t ,  and i t s  subsequen t  

c o n s t r u c t i o n  by t h e  Four th  D i s t r i c t  Cour t  of Appeal and 

t h i s  c o u r t  d e m o n s t r a t e  a r e c o g n i t i o n  by t h e  l e g i s l a t u r e  

and t h e  j u d i c i a r y  of t h e  c o n s t i t u t i o n a l  r i g h t  of t h e  p a r k  

owner t o  change t h e  u s e  of h i s  p r o p e r t y .  T h i s  r e c o g n i t i o n  

i s  c o n s i s t e n t  w i t h  t h e  c o n s t r u c t i o n  urged by t h e  FMHA. 

The Fo ley  t e s t ,  i n  Foley  v .  S t a t e ,  50 So.2d 179 ( F l a .  

1951)  requires t h i s  Cour t  t o  examine t h e  language of t h e  

t i t l e  of t h e  A c t  p a s s e d  by t h e  l e g i s l a t u r e ,  i . e . ,  t h e  

t i t l e  t o  S e n a t e  B i l l  553 (Chap te r  73-182, L a w s  of 

F l o r i d a ) ,  which reads: "amending 8 3 . 2 7 1 ( 1 ) ,  F l o r i d a  
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IS ta tu t e s ,  1972 Supplement ,  by a f o u r t h  ground f o r  

e v i c t i o n ,  r e q u i r i n g  n o t i c e  of ground f o r  e v i c t i o n . "  

(emphasis  a d d e d ) .  Because t h e  t i t l e  t o  a n  a c t  is required 

under A r t .  111, 6,  F l a .  Const .  ( 1 9 6 8 ) ,  t o  b r i e f l y  e x p r e s s  

t h e  s u b j e c t  of t h e  a c t ,  it is  mandatory t h a t  t h e  t i t l e  

" g i v e  n o t i c e  t o  t h e  a c t ' s  c o n t e n t s  and moreover,  n o t  

mislead t h e  p u b l i c  o r  t h e  l e g i s l a t u r e  a s  t o  t h e  scope  of 

t h e  act ."  I s o n  v .  Zimmerman, 373 So.2d 431 ( F l a .  1 9 7 9 ) .  

I t  is  a p p a r e n t  from t h e  language of t h e  t i t l e  t o  S e n a t e  

B i l l  553 (Chapter  Law 73-182),  as  w e l l  a s  from t h e  

language used i n  t h e  a c t  i t s e l f ,  t h a t  t h e  L e g i s l a t u r e  o n l y  

i n t e n d e d  t h e  N o t i c e  of E v i c t i o n  t o  s t a t e  t h e  ground f o r  

e v i c t i o n ,  i .e . ,  t h e  p r o j e c t e d  change i n  t h e  u s e  of t h e  

l and .  The Four th  D i s t r i c t  Cour t  of Appeal s t a t e d  t h e  same 

i n  Brown v. Powel l ,  s u p r a .  

The f i n a l  prong of t h e  Foley  t e s t  r e q u i r e s  t h i s  Cour t  

t o  examine t h e  s t a t e  of t h e  law a l r e a d y  i n  e x i s t e n c e  

b e a r i n g  on t h i s  sub jec t .  

t h e  h i s t o r y  of 7 2 3 . 0 6 1 ( 1 ) ( d ) ,  F l a .  S t a t . ,  t h e  L e g i s l a t u r e  

f i r s t  p rov ided  grounds  f o r  t h e  e v i c t i o n  of t e n a n t s  from a 

mobi le  home p a r k  i n  1972. Before  1972, a mobile  home 

owner cou ld  be e v i c t e d  by a p a r k  owner f o r  any reason .  

However, by t h e  f o l l o w i n g  y e a r ,  t h e  L e g i s l a t u r e  r e a l i z e d  

it had encroached on t h e  c o n s t i t u t i o n a l  r i g h t s  of t h e  l a n d  

owners t o  u s e  t h e i r  l a n d  f o r  some purpose  o t h e r  t h a n  a 

A s  s t a ted  i n  t h e  d i s c u s s i o n  of 
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mobi le  home p a r k ,  and  added t h e  f o u r t h  ground f o r  

e v i c t i o n .  Palm Beach Mobile Homes, I n c . ,  s u p r a .  

F i n a l l y ,  based upon t h e  language of t h e  s t a t u t e ,  it is 

clear t h a t  t h e  c o n s t r u c t i o n  of t h e  s t a t u t e  urged by t h e  

Respondent i s  p roper  and is t h e  o n l y  r e a s o n a b l e  

c o n s t r u c t i o n .  T h e r e  is s imply  no r e a s o n  why t h e  e v i c t e d  

r e s i d e n t  needs  t o  know w h a t  t h e  f u t u r e  u s e  of t h e  p r o p e r t y  

w i l l  be .  

The Four th  D i s t r i c t  Cour t  of Appeal i n  Crown 

D i v e r s i f i e d  I n d u s t r i e s ,  I n c .  415 So.2d 803 ( F l a .  4 t h  DCA 

1 9 8 2 ) ,  r ecogn ized  t h i s  dilemma i n  a case c h a l l e n g i n g  t h e  

change i n  t h e  l a n d  u s e  of  a mobile  home p a r k  because  there 

had been no rezon ing  of t h e  p r o p e r t y .  I n  t h a t  case, t h e  

t r i a l  c o u r t  h e l d  t h a t  a mobile  home p a r k  owner was b a r r e d  

from making any improvements t o  i t s  p r o p e r t y  i n v o l v i n g  

d i s p l a c e m e n t  of mobile  home l o t s  u n l e s s  t h e  p a r k  owner ' s  

l a n d  w a s  rezoned from i t s  p r e s e n t  u s e  a s  a mobi le  home 

p a r k  t o  some o t h e r  u s e .  The Four th  D i s t r i c t  Cour t  of 

Appeal r e j e c t e d  t h a t  h o l d i n g  f i n d i n g  t h a t  such a 

c o n s t r u c t i o n  of t h e  s t a t u t e  "could  l e a d  t o  s e v e r a l  absurd  

r e s u l t s  which w e  do n o t  b e l i e v e  were in tended  by t h e  

l e g i s l a t u r e . ' '  - I d .  a t  805. 

T h i s  c o u r t  shou ld  a l s o  r e j ec t  t h e  P e t i t i o n e r s '  

i n t e r p r e t a t i o n  of 7 2 3 . 0 6 1 ( 1 ) ( d ) ,  t h e  l e g i s l a t i v e  i n t e n t  

behind Chapter  73-182, L a w s  of F l o r i d a  which c r e a t e d  t h i s  
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p r o v i s i o n ,  a s  w e l l  as  t h e  p r i o r  d e c i s i o n s  of t h i s  c o u r t  i n  

Palm Beach Mobile Homes, I n c .  v. S t r o n g ,  and t h e  Four th  

D i s t r i c t  Cour t  of Appeal i n  Crown D i v e r s i f i e d  I n d u s t r i e s  

v.  Watt, 415 So.2d 803 ( F l a .  4 t h  DCA 1 9 8 2 ) ,  which 

p r o t e c t e d  t h e  r i g h t  of t h e  p a r k  owner t o  change t h e  u s e  of 

h i s  p r o p e r t y  from a mobi le  home p a r k  t o  some o t h e r  u s e .  

T h i s  c o u r t  shou ld  respond,  as  t h e  Four th  D i s t r i c t  Cour t  

d i d  i n  Brown, by h o l d i n g  t h a t  a mobile  home p a r k  owner is 

r e q u i r e d  t o  n o t i f y  a f f e c t e d  t e n a n t s  of t h e  p r o j e c t e d  

change i n  u s e  of t h e  l a n d  compris ing  t h e  mobi le  home p a r k ,  

b u t  is - not  required by l a w  t o  s t a t e  t h e  spec i f ic  n a t u r e  of 

t h e  p r o j e c t e d  change of u s e .  Brown a t  735. 

The P e t i t i o n e r s  a r g u e  t h a t  t h e  p a r k  owner ' s  i n t e n t  i s  

r e l e v a n t  because i n t e n t  w a s  e s t a b l i s h e d  as  a n  a f f i r m a t i v e  

d e f e n s e  which was a l l e g e d l y  n o t  negated  by t h e  t r i a l  c o u r t  

i n  i t s  g r a n t  of summary judgment f o r  t h e  Respondent.  

However, t h e  o r d e r  of summary judgment s p e c i f i c a l l y  s t a t e d  

t h a t  summary judgment be g r a n t e d  " c o n d i t i o n e d  on t h e  l a n d  

i n  q u e s t i o n  n o t  t o  be used a g a i n  f o r  a mobi le  home p a r k  o r  

a n y t h i n g  r e l a t e d  t h e r e t o . "  

need t o  d e t e r m i n e  i f  the re  w a s  a n  issue of good f a i t h .  

T h i s  c o n d i t i o n  o b v i a t e d  t h e  

Crown D i v e r s i f i e d  I n d u s t r i e s  a t  806.  

S i m i l a r l y ,  t h e  Four th  D i s t r i c t  C o u r t  of Appeal 

c o r r e c t l y  r ecogn ized  t h e  P e t i t i o n e r ' s  a t t e m p t  t o  con tend  

t h a t  a q u e s t i o n  of f a c t  e x i s t s  concern ing  t h e  p a r k  owner ' s  
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good f a i t h  i n t e n t i o n s  was w i t h o u t  meri t ,  and h e l d  t h a t  t h e  

i s s u e  w a s  n o t  p r o p e r l y  b e f o r e  it on appea l .  H a r r i s  v .  

Mar t in  Regency L t d .  a t  1161. T h e r e f o r e ,  t h i s  c o u r t  shou ld  

n o t  review t h e  i s s u e  of Responden t ' s  good f a i t h  i n t e n t .  

C o n f e d e r a t i o n  of Canada L i f e  I n s .  v. Vega Y Arminan, 1 4 4  

So.2d 805 ( F l a .  1962) .  Fur thermore ,  P e t i t i o n e r ' s  Motion 

f o r  Summary Judgment a l l e g e d  t h a t  based on t h e  und i spu ted  

f a c t s  t h e y  were e n t i t l e d  t o  summary judgment. A movant 

f o r  summary judgment may n o t  a s s e r t  t h a t  the re  is no 

genu ine  issue of f a c t  and t h e n  on a p p e a l  t a k e  t h e  c o n t r a r y  

p o s i t i o n  t h a t  there  was a material issue of f a c t  on t h e  

same q u e s t i o n .  Wilson v. M i l l i g a n ,  147 So.2d 618 ( F l a .  2d 

DCA 1962) .  By making a motion f o r  summary judgment,  t h e  

movant h a s  conceded t h a t  t h e  r e c o r d  is complete and t h a t  

t h e r e  a r e  no i s s u e s  of m a t e r i a l  f a c t  t o  be r e s o l v e d .  

c a v e l l a  v .  School  Board of Dade County,  363 So.2d 1095 

Fla.  1 9 8 7 ) .  

Moreover, t h e  Responden t ' s  a c t i o n s  were t a k e n  i n  good 

a i t h ,  a s  shown by t h e  n o t i c e  of e v i c t i o n  which t r acks  t h e  

anguage of 7 2 3 . 0 6 1 ( 1 ) ( d ) .  H i s  i n t e n t  was t o  change t h e  

se of t h e  l a n d  from mobile  home park t o  v a c a n t  p r o p e r t y ,  

s is h i s  c o n s t i t u t i o n a l  r i  h t  a s  a p r o p e r t y  owner under 

r t i c l e  I ,  2 ,  F l a .  Const .  ( 1 9 6 8 ) .  H e  p r o p e r l y  n o t i f i e d  

h e  P e t i t i o n e r s  of t h e  change i n  u s e  a s  r e q u i r e d  by 

7 2 3 . 0 6 1 ( 1 ) ( d ) .  
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Fur thermore ,  i n  a n  e f f o r t  t o  accommodate t h e  

p e t i t i o n e r s ,  t h e  p a r k  owner extended t h e  e v i c t i o n  d a t e  t o  

lay 1, 1987 (R-27). During t h i s  e x t e n s i o n  t h e  p a r k  owner 

s s i s t e d  over  90% of t h e  t e n a n t s  i n  t h e  p a r k  t o  move and 

:o s e c u r e  o t h e r  accommodations ( R- 1 4 ) .  

POINT I11 

SUMMARY JUDGMENT WAS CORRECTLY ENTERED BY THE 
TRIAL COURT; THEREFORE THE ISSUE OF ALLEGED 
BREACH OF GOOD FAITH I S  NOT PROPERLY BEFORE 
THIS COURT. 

The  t r i a l  c o u r t  c o r r e c t l y  e n t e r e d  summary judgment f o r  

t h e  Respondent.  

r e q u i r e  t h a t  t h e  judgment b e  made where there is no 

genuine  i s s u e  of f a c t  and t h a t  t h e  movant is  e n t i t l e d  t o  

summary judgment as  a matter of law. Rule 1.510 F l a .  R. 

Civ. P .  ( 1 9 8 9 ) .  I n  t h e  summary judgment o p i n i o n ,  C i r c u i t  

Judge Marc A. C i a n c a  s t a t e d  t h a t  he  r e l i e d  on c o u n s e l s '  

arguments ,  t h e  memoranda of law, t h e  p l e a d i n g s  and t h e  law 

sur round ing  Chapter  723, F l a .  S t a t .  (R-383). 

The  F l o r i d a  R u l e s  of C i v i l  P rocedure  

P e t i t i o n e r ' s  argument b e f o r e  Judge Cianca  was as 

fo l lows :  

"The i s sues  b e f o r e  t h i s  Cour t  a r e ,  No. 1, 
whether  t h e  P l a i n t i f f  is changing t h e  u s e  
of t h e  l a n d  from mobile  home l o t  r e n t a l s  
t o  some o t h e r  u s e  w i t h i n  t h e  meaning of 
t h a t  s u b s e c t i o n ;  and i f  so ,  No. 2 whether 
t h e  p a r k  owner gave t h e  homeowners p roper  
n o t i c e  of t h e  p r o j e c t e d  change i n  u s e  of 
l a n d .  " 
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( T r a n s c r i p t  of p r o c e e d i n g s  f o r  summary judgment,  p .  7 

1/1/9/88).  No argument was made a l l e g i n g  good f a i t h ,  o r  

any i s s u e  i n v o l v i n g  a f f i r m a t i v e  d e f e n s e s .  S i m i l a r l y ,  

P e t i t i o n e r ' s  Motion f o r  Summary Judgment l i s ts  seven 

grounds on which summary judgment c a n  be based ,  w i t h  no 

mention of any a f f i r m a t i v e  d e f e n s e s .  The P e t i t i o n e r  d i d  

n o t  a t  t h a t  t i m e  p r e s e r v e  any f a c t s  t h a t  were i n  good 

f a i t h  c o n t r o v e r t e d ,  a s  is r e q u i r e d  by Rule 1 . 5 1 Q ( d ) ,  

F l o r i d a  R u l e s  of C i v i l  P rocedure ;  t h e r e f o r e  Judge Cianca  

p r o p e r l y  r u l e d  on t h e  issues p r e s e n t e d  him i n  f i n d i n g  t h a t  

t h e r e  was no genu ine  i s s u e  of m a t e r i a l  f a c t  e x i s t i n g .  

On review,  t h e  F o u r t h  D i s t r i c t  Cour t  of Appeal 

c o r r e c t l y  found t h a t :  

" A p p e l l a n t s  r a i s e  t h i s  i s s u e  [of  good f a i t h ]  
f o r  t h e  f i r s t  t i m e  on a p p e a l .  S i n c e  t h e  t r i a l  
c o u r t  d i d  n o t  have t h e  i s s u e  of a p p e l l e e ' s  
a l l e g e d  breach of t h e  s t a t u t o r y  d u t i e s  of 
good f a i t h  and f a i r  d e a l i n g s  b e f o r e  i t ,  t h i s  
i s s u e  is n o t  p r o p e r l y  b e f o r e  u s  on appea l ."  

H a r r i s  a t  1161. 

S i m i l a r l y ,  t h i s  c o u r t  has  h e l d  t h a t  it is  n o t  

p r i v i l e g e d  t o  c o n s i d e r  and d e c i d e  issues which were n o t  

p r o p e r l y  b e f o r e  t h e  D i s t r i c t  Cour t  of Appeal.  

C o n f e d e r a t i o n  of Canada L i f e  I n s u r a n c e  Co. v. Vega Y 

Arminan, 1 4 4  So.2d 805 ( F l a .  1 9 6 2 ) .  I t  is c l e a r  t h a t  t h e  

issue of a l l e g e d  bad f a i t h  was n o t  b e f o r e  t h e  D i s t r i c t  

Cour t .  T h i s  C o u r t ' s  j u r i s d i c t i o n  is l i m i t e d  n o t  t o  t h e  
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Z e r t i f i e d  q u e s t i o n ,  b u t  t o  t h e  d e c i s i o n  i t s e l f ;  t h e  i s s u e  

Df f a i t h  was n o t  a p a r t  of t h e  D i s t r i c t  C o u r t ' s  d e c i s i o n ,  

m d  t h e r e f o r e  it fo l lows  t h a t  t h i s  c o u r t  s h o u l d  n o t  r e v i e w  

the  i s s u e  of bad f a i t h .  Z i r i n  v .  C h a r l e s  P f i z e r  & C o . ,  

L28 So .2d  594 ( F l a .  1 9 6 1 ) .  

The i s s u e  i n  Z i r i n  was w h e t h e r  t h e  F l o r i d a  Supreme 

Z o u r t ' s  j u r i s d i c t i o n  i s  l i m i t e d  t o  t h e  q u e s t i o n  c e r t i f i e d .  

r h i s  C o u r t  r e a s o n e d  t h a t  a d e c i s i o n  encompassed  t h e  

) p i n i o n  and  j udgmen t ,  a n d  i s  r e g a r d e d  as  d e t e r m i n a t i v e  of 

:he case. "I t  is n o t  t h e  q u e s t i o n  of g r e a t  p u b l i c  

i n t e r e s t  t h a t  w e  a re  c o n c e r n e d  w i t h  b u t  t h e  d e c i s i o n  t h a t  

)asses upon s u c h  a q u e s t i o n .  I d  a t  596; see a l s o  M a r i a n i  

7 .  Schleman,  94  So.2d 829 ( F l a .  1 9 5 7 ) .  

_. 

I n  P e t i t i o n e r s '  I n i t i a l  B r i e f ,  i t  i s  c o r r e c t l y  

:on tended  t h a t  a p l a i n t i f f  moving fo r  summary judgment  

l u s t  d i s p r o v e  t h e  l e g a l  i n s u f f i c i e n c y  o f  a f f i r m a t i v e  

i e f e n s e s  f i l e d  by a d e f e n d a n t  b e f o r e  t h e  p l a i n t i f f  is  

m t i t l e d  t o  summary judgment .  However, t h e  P e t i t i o n e r  h a s  

f a i l e d  t o  s p e c i f y  a f f i r m a t i v e  d e f e n s e s  o f  bad f a i t h  i n  t h e  

l o t i o n  fo r  Summary Judgment  i n  c o m p l i a n c e  w i t h  R u l e  

. . 5 1 O ( c ) ,  F l o r i d a  R u l e s  of C i v i l  P r o c e d u r e ;  t h e r e f o r e  t h e  

. s s u e  c a n n o t  be r e l i e d  upon i n  s u p p o r t  of judgment  on  

ippeal, b e c a u s e  t h e  i s s u e  w a s  n e v e r  p r o p e r l y  b e f o r e  t h e  

: r i a l  c o u r t .  E p p e r s o n  v .  D i x i e  I n s u r a n c e  C o . ,  461 So.2d 

.72 ( F l a .  1st DCA 1 9 8 4 ) .  
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I n  Epperson,  t h e  c o u r t  found t h a t  because  t h e  mot ion  

€or  summary judgment d i d  n o t  s p e c i f y  grounds  r e l a t i n g  t o  a 

r e c i p r o c a l  agreement  i n  a n  au tomobi le  l i a b i l i t y  case, t h a t  

j round cou ld  n o t  be r e l i e d  on i n  s u p p o r t  of judgment on 

s p p e a l  because  t h e  i s s u e  was never  p r o p e r l y  b e f o r e  t h e  

t r i a l  c o u r t .  - I d .  a t  175. 

I t  is i n  t h e  i n t e r e s t  of j u d i c i a l  e f f i c i e n c y  and 

E a i r n e s s  t h a t  t h i s  c o u r t  s h o u l d  n o t  review arguments  n o t  

9 r o p e r l y  b e f o r e  it. Forc ing  t h e  Respondent t o  spend h i s  

t i m e  and r e s o u r c e s  on a n  i s s u e  t h a t  was n o t  p r o p e r l y  

argued t o  t h e  t r i a l  c o u r t  is  u n f a i r ,  e s p e c i a l l y  a t  t h e  

h i g h e s t  appellate l e v e l .  Respondent h a s  s u c c e s s f u l l y  

argued t h e  merits of t h i s  case i n  two lower c o u r t s .  

P e t i t i o n e r s  may n o t  move f o r  summary judgment on a 

s p e c i f i c  q u e s t i o n ,  and a f t e r  l o s i n g  on a p p e a l  t r y  t o  t a k e  

a c o n t r a r y  p o s i t i o n .  Wilson v. M i l l i g a n ,  s u p r a ;  S c a v e l l a ,  

s u p r a .  

L a s t l y ,  P e t i t i o n e r s  a l l e g e  t h a t  t h e  p a r k  owner made no 

r e c o r d  showing t h a t  he was changing t h e  u s e  of t h e  l a n d .  

The FMHA would p o i n t  t o  t h e  n o t i c e  of e v i c t i o n  which 

c l e a r l y  s t a t ed ,  "Please c o n s i d e r  t h i s  a s  your n o t i c e  of 

t h e  p r o j e c t e d  change i n  u s e  of t h e  l a n d  compris ing  t h e  

mobile home p a r k" .  A f f i d a v i t s ,  d e p o s i t i o n s  and 

t r a n s c r i p t s  a r e  n o t  r e q u i r e d ,  nor n e c e s s a r y  t o  e v i c t  
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t e n a n t s  unde r  7 2 6 . 0 6 1 ( 1 ) ( d ) ,  n o r  a re  t h e y  r e q u i r e d  or 

n e c e s s a r y  t o  p r e v a i l  on  summary judgment .  

POINT I V  

THE AWARD OF APPELLATE ATTORNEY'S FEES 
TO THE OWNER SHOULD BE AFFIRMED. 

The order of t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal 

award ing  a t t o r n e y ' s  f e e s  t o  t h e  Responden t  p u r s u a n t  t o  t h e  

p r e v a i l i n g  p a r t y  fee  s t a t u t e  unde r  723 .068 ,  F l a .  S t a t  

( 1 9 8 5 )  s h o u l d  b e  a f f i r m e d .  I f  t h e  Responden t  p r e v a i l s  i n  

t h i s  s u i t  t h e n  he  is  m a n d a t o r i l y  e n t i t l e d  t o  r e a s o n a b l e  

a t t o r n e y s '  fees.  V i d i b o r  v .  Adams, 509 So.2d 973  ( F l a .  

5 t h  DCA 1 9 8 7 ) .  

CONCLUSION 

The s t a t u t e  a l l o w i n g  f o r  a n  e v i c t i o n  d u e  t o  a change  

i n  l a n d  u s e  a n d  p r e s c r i b i n g  a n o t i c e  of e v i c t i o n  s h o u l d  

n o t  b e  r e a d  t o  r e q u i r e  a park  owner t o  n o t i f y  t h e  e v i c t e d  

r e s i d e n t  of t h e  spec i f ic  n a t u r e  of t h e  f u t u r e  u s e  of  t h e  

p r o p e r t y .  T h i s  C o u r t  s h o u l d  u p h o l d  t h e  d i s t r i c t  c o u r t ' s  

a f f i r m a n c e  of t h e  t r i a l  c o u r t ' s  f i n a l  summary judgment  a n d  

award of a t t o r n e y ' s  fees. 
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