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IN THE SUPREME COURT 
OF FLORIDA 

CASE NO. 

THIRD DISTRICT 
CASE NO. 89-1241 

ARNALDO CURBELOr M.D. and 
HIALEAH MEDICAL CENTER FOR 
WOMENr 1NC.r 

Defendants/Petitionersr 

vs . 
HOWARD F. ULLMANr ESQUIREr as 
Personal Representative of the 
Estate of FRANCIA PEREZr 
Deceased 

Plaintiff/Respondent. 
/ - 

This is the Brief on Jurisdiction of the Petitioners, 

ARNALDO CURBELO, M.D. (hereinafter CURBELO) and HIALEAH MEDICAL 

CENTER FOR WOMENr 1NC.r (hereinafter HIALEAH MEDICAL CENTER) I to 

the Supreme Court of Florida invoking its discretionary 

jurisdiction pursuant to Fla. R. App. P. 9.030(2). 

Petitioner seeks review of the decision of the District 

Court of Appealr Third Districtr rendered on October 2 4 r  1989. 

OF 

The Plaintiff in the Trial Courtr filed a Complaint for 

medical malpractice which included a Demand for Trial by Juryr 

pursuant to Florida Rule of Civil Procedure 1.430. After Default 

by Defendants below, a non-jury trial was conducted on damages. 

At no time was there an affirmative waiver of the trial by jury 
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by Defendants/Petitionersr CURBELO or HIALEAH MEDICAL CENTER. 

Defendants/Petitioners, CURBELO and HIALEAH MEDICAL CENTER, moved 

for Relief from Judgement pursuant to Florida Rule of Civil 

Procedure 1.540. Appendix - Page 5. I n  t h e i r  Motion 

Defendants/Petitioners, said that the Judgement entered against 

them on December 1, 1988 was void or entered by mistake because 

the hearing was conducted non-jury when a jury trial had been 

demanded in the Complaint and Defendants/Petitioners did not 

waive their right to jury trial. The Trial Court granted their 

Motion for Relief from Judgement. Appendix - Page 7 .  

The Third District Court of Appeal rendered its opinion 

on September 5, 1989 reversing the Trial Court. Appendix -Page 3 .  

Defendants/ Petitioners, CURBELO and HIALEAH 

MEDICAL CENTER, timely filed a Motion for Rehearing and the Court 

on October 2 4 ,  1989. Appendix-Page 1. entered a Corrected oDinion . .  

This petition followed. - 
WHETHER THIS COURT SHOULD ENTERTAIN JURISDICTION WHEN 

THE DECISION OF THE THIRD DISTRICT COURT OF APPEALr IN THIS CASE, 

DIRECTLY CONFLICTS WITH OTHER DISTRICT COURTS, WITH THE PRIOR 

DECISION OF THE SAME COURT, AND WHEN IT CONSTRUES ARTICLE 11 

SECTION 22, FLA. CONST. (TRIAL BY JURY). - 
This Court should accept jurisdiction in this case 

because the opinion of the Third District directly conflicts with 

opinions of the First and Second District and, in fact, with its 

own prior opinion. Furthermore, it carves out an exception to 
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the right to trial by jury guaranteed by Article 11 Section 22, 

Fla. Const. 

More specifically, the First District in &landers vs. 

Saunderg, 346.50 So.2d. 1 0 5 7  (Fla. lDCA, 1 9 7 7 1 1  has stated that 

where a non-jury trial was conducted after jury was demanded and 

not waived, the judgement is subject to review under Fla. R. Civ. 

P. 1.540 because it was entered by mistake. Under similar 

circumstances the Second District held it was void and subject 

to attack under Rule 1.540. m e 1  vs. Kiza I 428 So.2d 6 7 1  (Fla. 

2d DCAi 1982). 

dllmmmm 
The basis of the Third District's reversal of the Trial 

Court is a that it was appropriate to proceed non-jury where a 
trial by jury had been demanded by the Plaintiff as evidenced by 

its initial opinion rendered on September 5 1  1989. Appendix - 
Page 3 .  

Rather, the District Court reverses the Trial Court's 

ruling on the basis that Defendants/Petitioners, CURBELO and 

HIALEAH MEDICAL CENTER, should not be afforded relief pursuant to 

Fla. R. Civ. P. 1.540 and that Petitioners should have appealed. 

It is difficult to envision what Order of the Trial Court the 

Defendants/Petitionersr CURBELO and HIALEAH MEDICAL CENTER, could 

have appealed from since the jury trial issue was not discussed 

at the trial at all. The pro se Defendants simply attended a 

non-jury trial without any explanation. 

In Usel vs. Kizer I - r  the Second District agreed 

that the entry of a Final Judgement without a jury trial after a 
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jury trial had been demanded and not withdrawn with 

of all par,iesr resulted in a void judgement and th 

the consent 

t a Motion 

pursuant to Fla. Re Civ. P. 1.540 to vacate the Final Judgement 

should have been granted by the Trial Court. This holding is 

directly contrary to the holding of the Third District in the 

case sub iudice. . .  

Futhermorer in Saun ders vs. Saunders Suprat the First 

District held that it was appropriate to grant relief pursuant to 

Rule 1.540 of the Fla. R. Civ. P. indicating that not conducting 

a jury trial was a "mistake" as envisioned by the subject Rule. 

Both Ansel and Saun ders, allowed relief under Rule 

1.540 of the Fla. R. Civ. P. under essentially the identical 

circumstances which the Third District denies Petitioners relief 

under the subject Rule in this case. 

In Emplovee Benefit Claimst Inc. vs. Diaz I 478 So.2d 

379 Fla. 3rd DCAr 1985, the Court ordered a new trial on damages 

where a non-jury trial had been conducted after jury trial had 

been demanded. The vehicle used to raise this issue by the 

Defendant/Appellant in that caset was a Motion for Relief from 

Judgement. 

The PmPloyee Ben efits decision u r  directly 

conflicts with the same Court's decision in this case. There is 

no attempt by the Third District to distinguish the E l $ -  

Benefits case andr in factr there is no reason why appellants in 

lovee Benef i& should be allowed to raise the issue by Motion 

for Relief from Judgement and the Defendants/Petitioners in this 
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case, CURBELO and HIALEAH MEDICAL CENTER should be denied the 

same relief under essentially identical situations. 

Lastly and more importantly, Article 11 Section 22, 

Fla. Const., states that: "The right of trial by jury shall be 

secure to all and remain inviolate." Rule 1.420(d) of the Fla. 

R. Civ. P. states that" .... A demand for trial by jury may not 
be withdrawn without the consent of the parties." 

The Third District's holding in this case, essentially 

allows a judgement to stand where a trial was conducted in clear 

violation of the Florida Constitution and Fla. R. Civ. P. 

1.420(d). In essence, the Third District's opinion waters down a 

citizen's right to trial by jury. It also ignores the waiver 

requirements of Rule 1.420. - 
In summary, the Petitioners submit that this Court 

should entertain jurisdiction because the Third District's 

opinion directly conflicts with the decision of the Second 

District in Ansea, supra; with the decision of the First District 

in Saunderst Supra; and with its own decision in mglovee 

Benefits, m. 
Additionally, the Third District's opinion interprets 

Article 11 Section 22, of the Fla. Const. by chipping away at the 

citizen's right to trial by jury. 

Based on the foregoing, Defendants/Petitioners, CURBELO 

and HIALEAH MEDICAL CENTER, respectfully request this Court to 

accept jurisdiction in this matter pursuant to Fla. R. App. P. 

9.030(2). 
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OF SERVICg 

WE HEREBY CERTIFY that a true and correct copy of the 

foregoing was mailed this 30th day of November, 1989 to: JAMES 

C. BLECKEI ESQUIRE, 705 Biscayne Building, 19 West Flagler 

Street, Miami, Florida 33130. 

MANUEL R. MORALESr JR.r P.A. 
711 Biscayne Building 
19 West Flagler Street 
Miami, Florida 33130 
(305) 374-5050 
FAX#: (305) 371-4759 

By: 

G: 

- 6 -  

MANUEL R. MORALES, JR., P.A. 
ATTORNEY AT LAW 


