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I. STATEMENT OF CASE APJD FACTS 

G r e e n p e a c e - U . S . A .  ( G r e e n pea c e I tt n d t tie En v i r o rime 11 t a 1 Ue fen s e 
F u n d  ( E O F )  a d o p t  tr ie S t a t t i n e n l  o f  A s e  and F a c t s  a s  a b l y  s e t  
f o r t h  i n  t h e  S t a t e ' s  b r i e f ,  t o  t h e  e x t e n t  i t  p r o p e r l y  s t a t e s  tile 

f a c t s  a n d  d i s p o s i t i o n  o f  t i t c  i n s t a n t  a p p e a l .  As t o  t h e  
p a r t i c i p a t i o n  of Greenpeace  and EDF,  t h e  o r g a n i z a t i o n s  f i l e d  a 

rriotion € o r  l e a v e  t o  f i l e  a j o i i i t  b r i e f  a s  Arriicus C u r i a e  o n  

Deceinber i s ,  i 9 Y t i ,  b a s e d  up011 t h e  e x y e r  i e n c e  a n d  i n t e n s e  
involveiiient of ootti orgiinic.at  i ons  a s  t o  t h e  i s s u e  o f  endangered  
a n d  t h r e a t e n e d  s e a  t u r t l e  i l i o r t a l i t y  r e s u l t i n g  € ro i l1  s h r i m p  

t r a w l i n g  p r a c t i c e s .  
G r e c n p e a c e - U . S . A .  a n d  t l i e  E n v i  r o n i n e n t a l  D e f e i i s e  Furid 

r e s p e c t i v e l y  submit  t h i s  j o i n t  b r i e f  i n  s u p p o r t  of t h e  S t a t e  of 
F l o r i d a  i n  i t s  e f f o r t s  t o  d e m o n s t r a t e  t h e  p r o p r i e t y  of 'viarine 
F i s h e r i e s  Conmission Lnergeticy i iu l e  49EJ289-3 .  Greenpeace  and EdF 

a p p r e c i a t e  t i le  o p p o r t u n i t y  t o  p a r t i c i p a t e  i n  t h e  appea l  o f  an 

i s s u e  s o  c r i t i c a l  i y  iinpor t a n t  t o  Greeiipeace ai id  EUF members and 
t h e  endangered  and t h r e a t e n e d  s e a  t u r t l e s  oC F l o r i d a .  0 

11. SUMNARY OF THE ARGUMENT 

S t r o n g  l e g i s l a t i v e  p o l i c y  m a n d a t e s  p r o t e c t i o n  a i i d  

eni ianceinent  of F l o r i d a  tnar ir ie  1 i f e  a n d  m a r i n e  r e s o u r c e s ,  and 
e s p e c i a l l y  t h o s e  s p e c i e s  , v i i i c i i  r e q u i r e  r i e i g h t e n c d  p r o t e c t  i o n  
b e c a u s e  of t h e i r  t7Iidangerecl o r  t h r e d t e i i e d  d e s i g n a t i o n .  The 
F l o r i d a  Endangered and 'Threatened S p e c i e s  A c t ,  s e c t i o n  3 7 2 . 0 7 2 ,  

F l o r i d a  S t a t u t e s ,  p r o v i d e s  f o r  t h e  c o n s e r v a t i o n  and p r o t e c t i o n  of 

endangered  and t h r e a t e n e d  s p e c i e s  a s  n a t u r a l  r e s o u r c e s .  The 
mar ine  s e a  t u r t l e s  o f  F l o r i d a  coinprise  sucii r e s o u r c e s .  

S t r i c t  l e g i s l a t i v e  d i r e c t i v e s  m a n d a t e  p r o t e c t i o n  oC 

e n d a n g e r e d  a n d  t h r e d t e n e d  s e a  t u r t l e s .  C h a p t e r  3 7 0 ,  F l o r i d a  
S t a t u t e s ,  e n t i t l e d  S a l t w a t e r  F i s h e r i e s ,  c o n t a i n s  p r o v i s i o t i s  t h a t  
declare p o s s e s s i o n  of even a p a r t  of m r i ~ i e  s e a  t u r t l e  t o  he a 

v i o l a t i o n  p u i i i s h a b l e  b y  f i n e s ,  itriprisoorl,nent, a n d  a d d i t i o n a i  

L 



m o n e t a r y  p e r i a l t  i e s .  S e c t i o n  3 7 ~ . U t i ( d ) ( c ) 5 ,  F l o r i d a  S t a t u t e s .  

S e c t i o n  3 7 0 . 1 2  ( 1 )  i b )  comnands t h a t  " ( r i ) o  p e r s o n ,  f i r i r i ,  o r  
c o r p o r a t i o n  may t a k e ,  k i l i ,  d i s t u r b ,  m u t i l a t e ,  m o l e s t ,  t i d r a s s ,  o r  
d e s t r o y  any mar ine  t u r t l e ,  ur i less  b y  a c c i d e n t  i n  c o u r s e  of norilia1 

f i s h i n g  a c t i v i t i e s . "  Iiouvcver, i t  beca.ne e v i d e n t  t o  t h e  : \ lar ine 

F i s h e r i e s  Coiiiiiission, a n d  i t ' s  p a r e n t  dgency t h e  D e p a r t i n e n t  of  
i i a t u r d l  R e s o u r c e s ,  t h a t  l l n o r i i i a l l l  f i s h i i r g  p r a c t i c e s  vvere 
d e v a s t a t i i i g  t u r t l e  p o p u l a t i o i i s ,  e s p e c i a l l y  t h e  c r i t i c a l l y  
e n i l a r i g e r e d  i i e r n p ' s  r i d l e y  t u r t l e ,  t h e r e b y  e x a c e r b a t i n g  t h e  

endangerea  and t h r e a t e n e d  s t a t u s  o f  t h e  arii inals.  
iVhi l e  t h e  L)ep.irtirient of N a t u r a l  Resources  has a u t i i o r i  t y  to 

irripleitient l e g i s l a t i v e  ijoi i cy  a s  t o  t h e  p r o t e c t  ion of endangered  
aiici t i r re<i tened  s p e c i e s ,  i n c l u d i n g  mdr ine  sed  t u r t l e s ,  t h e  , \ i a r i ne  

F i s h e r i e s  Coinnissioki has e x c l u s i v e  r u l e  m a k i n g  a u t h o r i t y  o v e r  
i n t e r  a l i a ,  g e a r  s p e c i f i c d t i o n s  and p r o h i b i t e d  g e a r .  S e c t i o n  

3 7 U . d 2 7 ,  F l o r i d a  S t a t u t e s .  E x e r c i s i n g  i t s  a u t h o r i t y  t o  r e g u l a t e  
f i s h i n g  g e a r ,  t h e  ,vlar ine F i s h e r i e s  Colruiiission pro,nulgated t h e  

einergency r u l e  a t  i s s u e ,  49E1<3Y-3, r e q u i r i n g  t h e  i n s t a l l a t  ion of 
a t u r t l e  e x c l u d e ;  d e v i c e  ('l'iiL)sl t o  b e  used i n  s h r i m p  t r a w r s .  

F l o r i d a  A d m i n i s t r a t i v e  ri'eekly, Vol .  1 5 ,  No. 3 3  a t  p a g e  d 6 O d .  

Prior t o  p r o t n u l g d t  i n 2  t h e  emergency  r u l e ,  tire C o , n n i s s i o n  hut] 

c o n e  I u d e d  t h a t  TEUs we r e 9 7':O e f f e c t i v e  i n  e x c l u d i n g  t u r t l e ' s  
a1  i v e  from shr imp t r a w l s  a n d  t h a t  t h e  r e q u i r e d  use  of 'I'EUs was 

t h e  o n l y  means b y  whicli  s h r  i m p i i i g  c o u l d  c o n t i n u e  w i t h o u t  
d e v a s t a t i n g  e f f e c t s  on F l o r i d a  s e a  t u r t l e  p o p u l a t i o n s .  I d .  - a t  
3 6 0 9 .  

kVhile i t  i s  c l e a r  t n a t  t h e  ,Liarine F i s h e r i e s  Conhnission cou ld  

not  promulgate  t h e  r u l e  t h a t  Gyould allow t h e  t a k i n g  o r  h a r v e s t  of 
s e a  t u r t l e s ,  i t  i s  e q u a l l y  c l e a r  t h a t  t h e  . J a r i n e  F i s h e r i e s  

Corrvnissiori c o ~ i i d  a d d r e s s  b y  r u l e  s l r r i i i ip ing  g e a r  p r o v e n  t o  be 
l e t t i a i  t o  endangered  and t h r e a t e n e d  s e a  t u r t l e s  t o  f a c i l i t a t e  t h e  

1 e g i s l a L i v e  iliaridate t o  p r o t e c t  t h e  f r a g i l e  a r i i Ina l s .  S e c t i o n s  
3 7 U . 0 2 1 ,  37U.023, 3 7 U . U L 7 ,  3 7 0 . i d j i )  r ead  p a r i  n r a t c r i a .  

'l'he t r i a l  c o u r t  hoivever, r e a c h e d  a d i f f e r e n t  c o n c l u s i o n .  
t lie LIa I+ i ne 1: i s he r  i e s Comni s s 1 on i n u s  t p r  o m  1 ga t c 
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r u l e s  p u r s u a n t  t o  tiie l e g i s l a t i v e  s t a n d a r d s  s e t  ou t  i r i  s e c t i o n  

S 7 U . i ) 2 a ,  Florida S t a t u t e s ,  wilich def i n e  tlie "para ,wut i t  c o n c e r n "  
o f  c o r i s e r v a t  i on  a n d  nianageriient m e a s u r e s  t o  be t h e  c o n t i n u i n g  

" h e a l t h  and  d b u n d a n c e "  o f  i na r  i n e  f i s h e r i e s  r e s o u r c e s  i n  t i l e  
s t a t e ,  t h e  t r i a l  c o u r t  coricluded t h a t  r-narine s e a  t u r t l e s  were ,  

i ndeed ,  not d m r i i i e  f i s t i e r i e s  r e s o u r c e .  because  t h e  mar ine  s e a  
t u r t l e s  o f  F l o r i d a  N e r e  d e s i g n d t e d  e t i d d n g e r e d  o r  t h r e a t e n e d  

s p e c i e s  and s u o j e c t  t o  s p e c i a l  s t a t u t o r y  p r o t e c t  i o n ,  t h e  t r  i a r  
c o u r t  c o n c l u d e d  t i i a t  tire ;tiai'ine F i s t i e r i e s  Coirunissiori c o u l d  not 

p a s s  a r u l e  t h d t  would a s s u r e  t h e  " h e a l t h  a n d  abirndaiice" of  a11 
"endatigered o r  t h r e a t e n e d "  s p e c i e s .  

S u c h  a s t r a i n e d  i n t e r p r e t a t i o n  v i o i a t e s  f u n d a m e n t a l  

p r i n c i p a l s  o f  s t a t u t o r y  c o n s t r u c t i o n .  See -' e . g .  E o l e y  v .  S t a t e ,  

5 0  So.2d i 7 9  ( F l a .  1 9 5 1 ) .  The t r i a l  c o u r t  h a s  c o n c l u d e d  t h a t  
b e c a u s e  t t ie  l e g i s l a t u r e  s e e s  f i t  t o  p r o v i d e  f o r  ttic h e i g h t e n e d  
p r o t e c t i o n  of mar ine  s e a  t u r t l e s  a s  e n d a n g e r e d  and  t h r e a t e n e d  
s p e c i e s ,  t h a t  tlie .L'iarine F i s h e r i e s  Cotunission cou ld  riot p a s s  a 
r e g u l a t i o n  a s  t o  sh r i i r ip ing  g e a r  p r o v e n  t o  b e  d e v a s t a t i n g  t o  
t u r t l e  p o p u l a t i o n s .  No r e a s o n a b l e  i n t c r p r e t a t i o n  of Ghdpter  3 7 0 ,  

F l o r i d a  S t a t u t e s ,  r e g u l a t i i ~ g  S a l t w a t e r  F l o r i d a  F i s h e r i e s ,  ~voulcl 
r e s u l t  i n  such a co i lc lus io i i .  Tlic t r i a l  c o u r t  e r r e d  i n  f a i l i n g  t o  

i n t e r p r e t  s t a t u t o r y  p r o v i s i o n s  a s  t o  tiie a u t h o r i t y  of ttie d a r i n e  
I ; i s h e r i e s  io inn i s s ion  i n  such d iiiaiiiier a s  t o  f u l f i l l  t h e  s p i r i t  of 

i n t e n t  o f  Chap te r  S 7 U ,  F l o r i d a  S t a t u t e s ,  a s  t o  t h e  p r o t e c t i o n  of 

irinrine s e a  t u r t l e s .  

1 1 1 .  ARGUMENT 

A. PROTECTION OF ENDANGERED AND THREATENED SEA TURTLES 
AND THEIR ENVIRONMENT IS MANDATED BY STATE POLICY 

S t r o n g  l e g i s l u t  i v e  p o l i c y  m a n d a t e s  t h e  p r o t e c t i o n  and  

enha i i cemnt  of P lo r .  i d a  iiiar i ne  1 i f e  and mar ine  r e s o u r c e s ,  a s  we1 1 

a s  t h e  liiany s p e c i e s  w h o s e  l o s i n g  o a t t l e  f o r  s u r v i v a l  has r e s u l t e d  

i n  t h e i r  dreaded d i s l i n c t i o r i  a s  t h r e a t e n e d  o r  endangered  s p e c i e s .  

3 



The F l o r i d a  Departtrnent o f  N a t u r a l  d e s o u r c e s  ihe re in t i f  t c r  DNK o r  

t h e  " L ) e p a r t i n e n t " )  i s  r e s p o n s i b l e  f o r  i m p l e i n e n t a t  i o n  o f  t h e  
e x p l i c i t  l e g i s l a t i v e  i n a n d a t e  t o  a s s u r e  t h d t  m a r i n e  s p e c i e s ,  

whether  e n d a n g e r e j  o r  n o t ,  t h r i v e  atid p r o s p e r  i t t  t h e  F l o r i d a  
mar i ne env i r onmen t . 

1. Sea Turtles Are Protected Under the Florida Endangered 
and Threatened Species Act. 

'The UNR s h a r e s  j u r i s d i c t i o n  o v e r  t h e  p r o t e c t i o n  arid 

rrianagement of endangered  s p e c i e s  w i t h  t h e  F l o r i d a  Game and Fresh  

iVater F i s h  Coinnission p u r s u a n t  t o  i t s  a u t h o r i t y  under t h e  F l o r i d a  
Endangered and 'rtireatenecl S p e c i e s  Act of i 9 7 7 .  S e c t i o n  3 7 2 . 0 7 2 ,  

F l o r i d a  S t a t u t e s .  I t  i s  t h e  d e c l a r e d  p o l i c y  of t h e  l e g i s l a t u r e  
t o  c o n s e r v e  arid w i s e l y  Inanage f i s h  and w i  I d 1  i f e  r e s o u r c e s ,  " w i t h  

p d r t i c u l a r  a t t e n t i o n  t o  t h o s e  s p e c i e s  d e l i n e d  b y  t h e  Game a n d  
Fresh  iYater F i s h  Coinmission, t h e  Uepartment of N a t u r a l  i<esources ,  

o r  t h e  U.S.  Department of  I n t e r i o r ,  o r  o t h e r  such a g e n c i e s ,  a s  
be ing  eiidangered o r  t h r e a t e n e d . "  

A c k n o w l e d g i n g  t h a t  F l o r i d a  h a s  a g r e a t e r  nuinber  o f  

e n d a n g e r e d  s p e c i e s  t h a n  a n y  o t h e r  C o n t  i r i e n t a l  S t a t e ,  t h e  

l e g i s l a t u r e  d e c l a r e s  i t s  i n t e n t  " t o  p r o v i d e  f o r  r e s e a r c h  and 

manageirient to conserve and protect the species as a natural 
resource." (Einphas is s u p p l  i e d ) .  'rtie Oepar  trnerit of  N a t u r a l  
Resources  i s  r e s p o n s i b l e  l o r  r e s e a r c h  and iiianageinent of  m a r i n e  
s p e c i e s  w h e r e a s  f r e s h  w a t e r  a n d  u p l a n d  s p e c i e s  a r e  t h e  
r e s p o n s i b i l i t y  o f  t f ie  F l o r i d a  Game a n d  F r e s h  Water .  F i s h  

C o i m i s s i o n .  S e c t i o n  3 7 2 . 0 7 2 ( 4 ) ,  F l o r i d a  S t a t u t e s .  Under t h e  
F l o r i d a  A c t ,  an endangered  s p e c i e s  i s  d e f i n e d  a s :  

( I l j n y  s p e c i e s  o f  f i s h  and  w i l d l i f e  n a t u r a l l y  o c c u r r i n g  i n  
F l o r i d a ,  ~ i t o s e  p r o s p e c t  f o r  s u r v i v a l  a r e  i n  j eopa rdy  d u e  t o  
r i I O d i f i c a t i o n  o r  l o s s  o f  h a b i t a t ;  o v e r  u t i l i z a t i o n  f o r  
co in i ie rc ia l ,  s p o r t i n g ,  s c i e n t i f i c ,  o r  e d u c a t  i o i i a l  p u r p o s e ;  
d i s e a s e ;  predt i t  i on ;  inadequacy of regulatory mechanism; or 
other natural or manmade factors affecting its continued 
existence. S e c t i o n  3 7 2 . 0 7 2 1 3 ) ( b j ,  F l o r i d a  S t a t u t e s .  
(Err iphas is  s u p p l i e d ) .  

A c c o r d i n g l y ,  i t  i s  t h e  r e s p o n s i b i l i t y  of t h e  Florida Oepartirient 0 
4 



of . N a t u r a l  ictesources t o  p r o t e c t  arid c o n s e r v e  endangered  mar ine  
s p e c i e s  a s  a n a t u r a l  r e s o u r c e ,  which i n c l u d e  t h e  endangered  and 
th rea te r i ed  Sea l u r  t l e  p o p u l a t i o n s  of F l o r i d a .  The Arrier i c a n  g r e e n  
t u r t l e  ( C h e l o n i a  m y d a s  i n y d a s ) ,  A t l a n t i c  h a w k s b i l l  t u r t l e  
( E r e t , n o c t i e l y s  i m b r i c a t a  i m b r i c a t a ) ,  A t l a n t i c  r i d l e y  t u r t l e  
( L e p  i doci le  1 y s keinp i ) , a n d  t h e  L e a t h e r b a c k  t u r t l e  

c o r i a c e a l  a r e  d e s i g n a t e d  a s  endangered  s p e c i e s  p u r s u a n t  t o  iCule 
3 9 - 2 7 . 0 0 3 ,  F.A.C.  whereas tile Loggerhead t u r t l e  ( C a r e t t a  c a r e t t a )  

i s  d e s i g n a t e d  a s  a t h r e a t e n e d  s p e c i e s  p u r s u a n t  t o  i tu le  3 9 - 2 7 . 0 0 4 ,  

I! .A.C. 

a .  Sea Turtle Protection is Implemented Via Regulation 
as Saltwater Fisheries. 

‘I‘lie l e g i s l a t u r e  p r o v i d e s  f o r  t h e  p r e s e r v a t i o n  of endangered  

and t h r e a t e n e d  sea  t u r t l e s  v i a  t h e  c o d i f i c a t i o n  of i t s  p r o t e c t i v e  

p o l i c i e s  1 1 1  C h a p t e r  3 7 0  o f  t h e  F l o r i d a  S t a t u t e s  e n t i t l e d  
S a l t w a t e r  F i s h e r i e s ,  which i n c l u d e s  p r o v i s i o n s  r e g u l a t i n g ,  i n t e r  
a i  i a ,  f i s h ,  mar ine  a n i m a l s ,  shr impir ig and f i s t i i ng  p r a c t i c e s ,  and 

a s p e c t s  of t h e  mar ine  envi ronment .  A s  s t a t e d  by t h i s  Honorable  
C o u r t  i n  S t a t e  v .  C a s a l ,  4 1 0  S o .  B d  1 5 2  ( F l a .  1 9 8 2 )  arid 
r e i t e r a t e d  b y  t h e  F l o r i d a  ‘ L h i r d  D i s t r i c t  C o u r t  of Appeal  i n  

N a t i o n a l  Fisheriiien P roduce r s  Co-oDera t ive  S o c i e t v .  L t d .  v .  S t a t e .  

3 0 3  So.  2d 43U ( F l a .  3d DCA 1 9 8 7 ) :  

The p u r p o s e  of C h a p t e r  6 7 0 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  
which r e g u l a t e s  t h e  t a k i n g  and p o s s e s s i o n  of s a l t w a t e r  
f i s h ,  i s  t o  conserve Florida’s marine life, which is 
v a l u a b l e  t o  i t s  t.conoilty, a n d  to protect certain species 
from extinction. (Emphasis s u p p l i e d ) .  

‘rile endangered  and t h r e a t e n e d  s e a  t u r t l e s  of F l o r i d a  a r e  c l e a r l y  

o n e  t y p e  o f  m a r i n e  l i f e  C h a p t e r  3 7 0  s e e k s  t o  p r o t e c t  f r o m  

e x t i n c t  i o n .  
S e c t i o n  3 7 0 . 1 2 ,  F . S . ,  s e t s  ou t  i n  n o  u n c e r t u i n  t e r m  t h c  

c l e a r  l e g i s l a t i v e  d i r e c t i v e  of s e a  t u r t l e  p r o t e c t i o n ,  t o  w i t :  

( a )  N o  p e r s o n  rnay t a k e ,  p o s s e s s ,  d i s t u r b ,  m u t i l a t e ,  
d e s t r o y ,  c a u s e  t o  be d e s t r o y e d ,  s e l l ,  o f f e r  l o r  s a l e ,  
t r a n s f e r ,  m o l e s t ,  o r  h d r a s s  any inar ine t u r t l e  n e s t  o r  
eggs a t  any t ime .  
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( b )  No p e r s o n ,  f i r m ,  o r  c o r p o r a t i o n  rnay t a k e ,  k i l l ,  
d i s t u r b ,  m u t i l a t e ,  m o l e s t ,  h a r a s s ,  o r  d e s t r o y  a n y  
m a r i n e  t u r t l e ,  u n l e s s  b y  a c c i d e n t  i n  t h e  c o u r s e  of 
normal f i s i i i n g  a c t i v i t i e s .  A n y  t u r t l e  a c c i d e n t a l l y  
caught  w i l l  b e  r e t u r n e d  a l i v e  t o  t h e  water  i i i inedia teIy .  

( c )  No p e r s o n ,  f i r i u ,  o r  c o r p o r a t i o n  may p o s s e s s  a n y  
m a r i n e  t u r t l e  o r  p d r t s  t h e r e o f  u n l e s s  i t  i s  i n  
p o s s e s s  ion of  an i n v o i c e  e v i d e n c i n g  t h e  f a c t  t h a t  t h e  
mar ine  t u r t l e  o r  p a r t s  t h e r e o f  has  been irnported f r o m  a 
f o r e i g n  c o u n t r y  o r  o u t s i d e  t h e  t e r r i t o r i a l  w a t e r s  o f  
t h e  s t a t e ,  o r  a r e  p o s s e s s e d  under s p e c i a l  per ini t  from 
t h e  U i v i s i o n  of . \ l a r i n e  i t e s o u r c e s  f o r  s c i e n t i f i c ,  
e d u c a t i o n a l ,  o r  e x h i b i t i o n a i  pu rposes .  

i)ue t o  t h e  endangered  o r  t h r e a t e n e d  s t a t u s  of t h e  s e a  t u r t l e s ,  
t h e  l e g i s l a t u r e  has  e s t a b l i s h e d  s t i f f e r  p e n a l t i e s  f o r  t h e i r  

t a k i n g ,  h a r v e s t i n g ,  o r  possess io r i .  

S e c t  i o n  3 ‘ 7 0 . 0 2 1 ,  Florida S t a t u t e s ,  s p e c i f i c a l l y  a u t h o r i z e s  

t h e  Departiiient of Legal A f f a i r s ,  t h e  s e v e r a l  s t a t e  a t t o r n e y s  o r ,  
i f  n e c e s s a r y  s p e c i a l  c o u n s e l ,  t o  seek  f i n e s  a n d  imprisonninent f o r  
v i o l a t i n g  a p r o v i s i o n  of Chap te r  3 7 0 ,  a r u l e  o f  t h e  Department o f  
N a t u r a l  i t e sources  adop ted  p u r s u a n t  t o  Chap te r  3 7 0 ,  o r  a n y  r u l e  of 
t h e  , \ iar ine F i s h e r i e s  cornnissiori .  l’ursuant t o  S e c t  ion 3 7 0 . 0 2 1  i z )  
t h o s e  penal  t i e s  a r e :  

0 
( a )  Upon a f i r s t  c o n v i c t i o n ,  by imprisonrrient f o r  a 
p e r i o d  of not  more t han  6 0  days  o r  b y  a f i n e  of n o t  
l e s s  than  $ 1 0 0  n o r  more than  $ 5 0 0 ,  o r  by both  such f i n e  
and impr i sonrneri t . 
( b )  On a s e c o n d  o r  s u b s e q u e r i t  c o n v i c t i o n  w i t h i n  1 2  
inontiis, by iirtprisoninent f o r  not  more titan 6 inontiis o r  
by a f i n e  of  n o t  l e s s  than  $ 2 3 0  nor more than  $ i , U O 0 ,  
or  b y  50 th  such f i n e  a n d  iiiiprisoninent. 

i c )  I n  d d d i t i o r i  t o  t h e  p e n a l t i e s  p r o v i d e d  i n  
p a r u g r a p h s  ( a )  a n d  ( b ) ,  t h e  c o u r t  s h a l  1 a s s e s s  
a d d i t i o n a l  p e n a l t i e s  a g a i n s t  a r t y  p e r s o n ,  f i r m ,  o r  
c o r p o r a t i o n  c o n v i c t e d  of major  v i o l a t  i o n s  a s  f o l l o w s :  

* * *  
3 .  F o r  a v i o l a t i o n  i n v o l v i n g  t h e  t a k i n g ,  h a r v e s t i n g ,  o r  
p o s s e s s i o n  o f  a n y  o f  t h e  f o l l o w i n g  s p e c i e s ,  w h i c h  a r e  
endangered ,  t h r e a t e n e d ,  o r  of s p e c i a l  conce rn :  

a .  Shor t nose s t IA rgeon (Ac i pense r b r  ev i r o s  t ruin) ; 
b. At lar i t  ic  s t u r g e o n  (Ac ipense r  o x y r h y n c h u s ) ;  
c .  Cotnrnon snook (Cent  ropornus undec irnal i s )  ; 
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d .  Atlantic loggerhead turtle ( C a r e t t a  c a r e t t a  

e .  Atlantic green turtle ( C h e l o n i a  inydas rnydas);  
f .  Leatherback turtle (i)erinociielys c o r i a c e a ) ;  
g . At 1 ant i c hawksb i 1 1 tur t 1 e ( E r e  tmoc he 1 y s  iiiib r i c a t  a 

h .  Atlantic ridley turtle ( L e p i d o c h e l y s  kernpi); o r  
i .  West I n d i a n  manatee ( T r i c h e c h u s  inanatus 

c a r e t t a ) ;  

i i nb raca ta )  ; 

l a t i r o s t r i s ) .  

an additional penalty of $100 for each unit of marine 
life or part thereof (Einphasis s u p p l i e d ) .  

The l e g i s l a t i v e  i n t e n t  i s  u n q u e s t i o n a b l e .  E n d a n g e r e d  a n d  
t h r e a t e n e d  s e a  t u r t l e s ,  l i k e  s t u r g e o n  arid snook,  a r e  s a l t w a t e r  

l i s h e r i e s  t o  be managed s o  s t r i c t l y  t h a t  p o s s e s s i n g  a " p a r t "  of 

a n  a n i m a l  s h a l  1 s u b j e c t  t i l e  v i o l a t o r  t o  f i n e s ,  p o t e n t i a l  
iinpr isoninent and add i  t i o n a l  monetary penal  t i e s .  

3. The Legislature Mandates Conservation and Protection 
of All Marine Resources 

L e g i s l a t i v e  p o l i c y  u s  t o  mar ine  l i f e  and mar ine  r e s o u r c e s ,  
i n  a d d i t i o n  t o  t h o s e  s p e c i e s  t h a t  a r e  endangered  o r  t h r e a t e n e d ,  

S t a t u t e s ,  s t a t e s  i n  p e r t i n e n t  p a r t ;  
1. ?'he l e g i s i a t u r e  hereby d e c l a r e s  t h e  p o l i c y  of t h e  
S t a t e  t o  s e  t r ianageinent  a n d  p r e s e r v a t i o n  o f  i t s  
renesvable mar ine  f i s h e r i e s  r e s o u r c e s ,  b a s e d  upon t h e  
b e s t  a v a i l a b l e  i n f o r i n a t i o n ,  emphas iz ing  p r o t e c t  ion and 
enhancement of t h e  mar i ne  arid e s  t u a r  ine  environment  i n  
such a manner t o  p r o v i d e  f o r  optimum s u s t a i n e d  o e n e f i t s  
arid use  t o  a i l  t h e  peop le  of t h i s  s t a t e  f o r  p r e s e n t  and 
f u t u r e  g e n e r a t i o n s .  

2 .  L l l l  r u l e s  r e l a t e d  t o  s a l t w a t e r  f i s h e r i e s  adopted  by  
t he Re s o u r c e s ) 
p u r s u a n t  t o  t h i s  c h a p t e r  o r  a d o p t e d  b y  The Akirine 
F i s h e r  i e s  Comiiiss i o n  a n d  a p p r o v e d  b y  t h e  Government  
Cab ine t  a s  head of t h e  3eparti i ient s h a l l  be c o n s i s t e n t  
w i t h  t h e  f o l l o w i n g  s t a n d a r d s ;  

d e p a r t me n t \ U e  pa r t ,ne n t o f Na t u r a I 

(a) The paramount concern of conservation and 
management measures shall be the continuing health and 
abundance of marine fisheries resources of this state. 

( b )  C o n s e r v a t  i o n  and  inanageineiit i i i ea su res  s t ia l  1 be 
b a s e d  upon t h e  b e s t  i n f o r m a t i o n  a v a i l a b l e ,  i n c l u d i n g  
b i o i o g i c a l ,  s o c i o l o g i c a l ,  e c o n o m i c  a n d  o t h e r  
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i n f o r m a t  i o n  dee ined  r e l e v a n t  b y  t h e  cor runiss ion .  
C o n s e r v a t i o n  m a n a g e I n e n t  m e a s u r e s  s h a l  1 p e r m i t  
r e a s o n a b l e  iiieans ar id qua i i t  i t i e s  o f  a n n u a l  h a r v e s t ,  
c o n s i s t e n t  w i t h  iiiaxilnutii p r a c t i c a b l e  s u s t a i n a b l e  s t o c k  
abundance on a con t i n u  i ng bas i s . 

* * *  

( g )  Coriservat ion and managernent d e c i s i o n s  s h a l  1 be 
f a i r  and e q u i t a b l e  t o  a l l  t h e  peop le  of t h i s  s t a t e  and 
c a r r i e d  o u t  i n  s u c h  a manner  t h a t  no  i n d i v i d u a l ,  
c o r p o r a t i o n ,  o r  e n t i t y  r e q u i r e s  ari e x c e s s i v e  s h a r e  of 
such p r i v i l e g e s .  

( t i )  F e d e r a l  f i s t i e r i e s  rnariagenient p l a n s  and f i s h e r y  
inanageir ient  p l a n s  o f  o t h e r  s t a t e s  o r  i n t e r s t a t e  
cornnissions shou ld  be c o n s i d e r e d  when d e v e l o p i n g  s t a t e  
m a r i n e  f i s h e r i e s  p l a n s .  I n c o n s i s t e n c i e s  s h o u l d  be 
avoided  u n l e s s  i t  i s  de ter ln ined  t h a t  i t  i s  i n  t h e  b e s t  
i n t e r e s t  of t h e  f i s h e r i e s  o r  r e s i d e n t s  of  t h i s  s t a t e  t o  
be i n c o n s i s t e n t .  (Emphasis s u p p l i e d ) .  

The c l e a r  i n t e n t  o f  t h e  l e g i s l a t u r e  i s  i r r e f u t a b l e .  I t  i s  

S t a t e  m a n d a t e  t h a t  m a r i n e  l i f e ,  t h e  i n a r i n e  e n v i r o n m e n t ,  and 
e s p e c i a l l y  t h o s e  r ~ i a r  i n e  s p e c i e s  c o n s i d e r e d  e n d a n g e r e d  o r  
t h r e a t e n e d ,  a r e  p r o t e c t e d ,  c o n s e r v e d ,  and  irianaged a s  n a t u r a l  
r e s o u r c e s  i n  such manner t o  a s s u r e  t h e i r  c o n t i n u e d  e x i s t e n c e  f o v ,  
a n J  e n j o y m e n t  b y ,  t h e  p e o p l e  of  t h e  S t a t e  of F l o r i d a .  U y  

i n c l u d i n g  s t a t u t o r y  p r o t e c t i v e  i n e a s u r e s  i n  C h a p t e r  3 7 U ,  w h i c h  
r e g u l a t e s  s a l t w a t e r  f i s h e r i e s ,  i t  i s  c l e a r  t h a t  t h e  l e g i s l a t u r e  
deems s e a  t u r t l e s  t o  be one such r e s o u r c e .  

0 

I t  i s  i inportant  t o  re-eii iphasize t h d t  one agency ,  t h e  F l o r i d a  

l lepartlnent of N a t u r a l  r l e sources ,  i s  t h e  iinplernent i n g  a g e n c y  o f  

b o t h  t l i e  p e r t i n e n t  p o r t i o n s  of t h e  F l o r i d a  E n d a n g e r e d  and  

' l ' l ireatened S p e c i e s  A c t ,  S e c t i o n  3 7 2 . 0 7 2 ,  F l o r i d a  S t a t u t e s ,  a s  
w e l l  a s  C h a p t e r  2 7 d ,  F l o r i d a  S t a t u t e s ,  e n t i t l e d  S a l t w a t e r  
F i s l i e r i c s ,  which i n c l u d e s  s p e c i f i c  p r o v i s i o n s  d e s i g n e d  t o  p r o t e c t  
s e a  t u r t l e s .  S e c t i o n  3 7 U . 0 2 1  a n d  S e c t i o n  3 3 7 0 . 1 8 ,  F l o r i d a  
S t a t u t e s .  The obvious  f a c t  t h a t  F l o r i d a  s e a  t u r t l e  p o p u l a t i o n s  
colnpr i s e  a " f  i s t i e r y "  c o n s i s t i n g  of e n d a n g e r e d  and t h r e a t e n e d  

s p e c i e s  r e n d e r s  t h e  s a l i e n t  p o r t i o n s  of Chapter  3 7 8  and Chap te r  
3 7 0  i n e x t r i c a b l y  i n t e r t w i n e d  a s  a l e g i s l a t i v e  frarneJvork f o r  t h e  a 
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p r o t e c t  ion of t h o s e  a n i m a l s .  I t  i s  i n e s c a p a b l e  t o  conc lude  t h a t  

any power g r a n t e d  t h e  F l o r i d a  Depar tmen t  of N a t u r a l  l i e s o u r c e s  
p u r s u a n t  t o  Chap te r  3 7 U  o r  S e c t i o n  3 7 2 . 0 7 2 ,  F l o r i d a  S t a t u t e s ,  may 
be a p p l i e d  i n  c o n c e r t  t o  f u l f i l l  t h e  l e g i s l a t i v e  m a n d a t e  t o  
p r o t e c t  endangered  and t h r e a t e n e d  s e a  t u r t l e s  i n  F l o r i d a .  

4. The Marine Fisheries Comnission Exists Within DNK. 

One t o o l  g i v e n  t o  t h e  Uepartirient of  N a t u r a l  R e s o u r c e s  t o  
f u l f i l l  t h e  l e g i s l a t u r e  mandate  i s  The F l o r i d a  Warine F i s h e r i e s  
Coriunission.  The e n a b i  i n g  l e g i s l a t i o n  c r e a t  i n g  t h e  M a r i n e  
F i s h e r i e s  C o m i i s s i o n ,  S e c t i o n  3 7 0 . 0 2 6 ,  F l o r i d a  S t a t u t e s ,  s t a t e s  
i n  no  u n c e r t a i n  t e r m s  t h a t  " ( t j h e r e  i s  c r e a t e d  within The 
Department of Natural Resources a X a r i n e  F i s h e r i e s  Corrunission . . .  

(Ernpfiusis s u p p l i e d ) .  This corrrnission h a s  b r o a d  r u l e  m a k i n g  

a u t h o r i t y  ~ v h i c h  i s  e x e r c i s e d  p u r s u a n t  t o  t h e  A d m i n i s t r a t i v e  

P rocedures  Act (Ciiapter 1 2 0 ,  F l o r i d a  S t a t u t e s )  w i t h i n  t h e  p a r e n t  
a g e n c y ,  The F l o r i d a  D e p a r t m e n t  of  N a t u r a l  K e s o u r c e s .  T h i s  
" s p e c i a l t y  agency"  w i t h i n  a " p a r e n t  agencyr1 c o n c e p t  i s  c l e a r l y  
e x p r e s s e d  i n  S e c t i o n  3 7 U . U 2 7  ( i ) ,  F l o r i d a  S t a t u t e s ,  which s t a t e s  
i n  p e r t i n e n t  p a r t :  

Pu r suan t  t o  t h e  p o l i c y  arid s t a n d a r d s  i n  s .  3 7 0 . U 2 5 ,  T h e  
A a r i n e  F i s h e r i e s  Coinrnission i s  d e l e g a t e d  f u i i  r u l e  
making a u t h o r i t y  over  mar ine  l i f e ,  w i t h  t h e  e x c e p t i o n  
of endangered  s p e c i e s ,  s u b j e c t  t o  f i n a l  approva l  b y  t h e  
G o v e r n o r  a n d  C a b i n e t  s i t t i n g  a s  t h e  h e a d  o f  'l'he 
i l e p a r t l n e n t  of  N a t u r a l  R e s o u r c e s ,  i n  t h e  a r e a s  of  
conce rn  h e r e i n  s p e c i f i e d .  

Uesigned a s  an a d i n i i i i s t r a t i v e  t h i n k  tank  t o  s t u d y  and promulgate  

r e g u l a t i o n s  a s  t o  s p e c i f i c  a s p e c t s  o f  m a r i n e  l i f e  a n d  m a r i n e  
r e s o u r c e  p r e s e r v a t i o n  and management, t h e  r u l e  making a u t h o r i t y  

of t h e  comniss ion  i s  d e f i n e d  i n  S e c t i o n  3 7 U . 0 2 7 ( 2 ) ,  which s t a t e s :  
E x c l u s i v e  r u l e  m a k i n g  a u t h o r i t y  i n  t h e  f o l 1 0 , v i n g  
s u b j e c t  , , l a t t e r  a r e a s  r e l a t i n g  t o  mar ine  l i f e ,  w i t h  t h e  
e x c e p t i o n  o f  e n d a n g e i - e d  s p e c i e s ,  i s  v e s t e d  i n  t h e  
cornniss ion;  any c o n f l i c t i n g  a u t h o r i t y  of any d i v i s i o n  
or b u r e a u  o f  t h e  D e p a r t m e n t  o r  a n y  o t h e r  agency of 
S t a t e  Government i s  \.yi thdrawn a s  of t h e  e f f e c t i v e  d a t e  
of t h e  r u l e  proposed by the comnission and approved by 
the Governor and Cabinet, aiid t h e  i n c o n s i s t e n t  r u l e  o r  
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t h e  i n c o n s i s t e n t  p a r t  t h e r e o f  i s  s u p e r c e d e d  t o  t h e  
e x t e n t  o f  t h e  i n c o n s i s t e n c i e s ;  . . . (limptiasis suppi  i e d ) .  

T h e  s p e c i f i c  s u b j e c t  a r e a s  f o r  wh ich  e x c l u s i v e  r u l e  inaking  
a u t h o r i t y  hds been g r a n t e d  t o  t h e  coi lmission i n c l u d e ,  i n t e r  a l i a ,  
g e a r  s p e c i f i c a t i o n s ,  p r o h i b i t e d  g e d r ,  and  p r o t e c t e d  s p e c i e s .  
S e c t i o n s  870.027(2)(a),ib~, and ( f ) ,  F . S .  

The remainder  of S e c t i o n  3 7 0 . U 2 7 ,  F l o r i d a  S t a t u t e s ,  s e t s  o u t  
t h e  p r o c e d u r a l  frdrnevvor;c whereby The Mar ine  F i s h e r i e s  Comriiss ion 

a c t s  t h r o u g h  The F l o r i d a  Departriient of N a t u r a l  Kesources .  A s  

w i t h  v i r t u a l l y  a l l  a d n i i n i s t r c r . t i v e  a g e n c i e s ,  r u l e s  a r e  
p L’ oinu 1 g a t e d p u r s u a n t t he F 1 o r i d a Adnii n i s t r a t i ve Pr oc ed u r e s  
A c t ,  Chap te r  1 2 0 ,  l ; loi*icia  S t a t u t e s .  l i owever ,  o n c e  r e a d y  f o r  
f i n a l  a d o p t i o n ,  a r u l e  p r o p o s e d  b y  t h e  M a r i n e  F i s h e r i e s  
Conmission must be s u b m i t t e d  t o  t h e  e x e c u t i v e  d i r e c t o r  of  t h e  
U e p a r t r n e n t  o f  N a t u r a l  R e s o u r c e s .  The d i r e c t o r  of DNK i s  

r e s p o n s i b l e  f o r  p l a c i n g  t h e  coirmission r u l e s  on t h e  same agenda 

a s  a l l  o t h e r  p r o p o s e d  U N i i  r u l e s  and r e g u l a t i o n s ,  f o r  f i n a l  

a p p r o v a l  b y  t h e  G o v e r n o r  and  C a b i n e t  a c t i n g  a s  h e a d  o f  t i l e  

U e p a r t i n e r i t  of N a t u r a l  i l e s o u r c e s .  s . 3 7 0 . 0 2 7 ( 8 ) ( a ) , F . S .  I n  
a d d i t i o n ,  t h e  e x e c u t i v e  d i r e c t o r  i s  r e s p o n s i b l e  f o r  a p p o i n t i n g  a 
~nariagement l e v e l  s t a f f  member t o  c o o r d i n a t e  w i t h  t h e  d i r e c t o r  of 
the  Marine F i s h e r i e s  Coinmission f o r  s u b m i s s i o n  of c o m m i s s i o n  
r u l e s  f o r  f i n a l  a p p r o v a l  by t h e  Government and C a b i n e t ,  a c t i n g  a s  
fiead o f  t h e  L)epa r t Ine r i t .  s . 3 7 0 . 0 2 7 ( 3 ) ( b ) , F . S .  b Y h i l e  m u c h  
d i s c r e t i o n  i s  g i v e n  t o  t h e  cornmission a s  t o  t h e  s u b s t a n c e  o f  a 
proposed r u l e ,  i t  i s  indeed t h e  Governor and C a b i n e t  a s  tiead o f  
t h e  depar tment  t h a t  approves  o r  d i s a p p r o v e s  t h e  cornmission r u l e .  

t o 

‘ft i is  i n e x t r i c a b l e  Iiextls between t h e  D e p a r t m e n t  of  N a t u r a l  

l i e sources  and t h e  F l o r i d a  , U r i n e  F i s h e r i e s  Conmission r e s u l t e d  i n  

t h e  Emergency I lule  r e q u i r i n g  ‘ I ’u r t l e  l ixcluder  D e v i c e s  i n  s h r i m p  
t r a N l s  i n  an e f f o r t  t o  p r e v e n t  t h e  d e s t r u c t i o n  of F l o r i d a  irlarine 

t u r t l e  p o p u l a t i o n s .  C l e a r l y ,  The Department of N a t u r a i  Resources  
had t h e  a u t h o r i t y  t o  s e e k  a r e g u l a t o r y  mechariisrn b y  which t o  
c a r r y  ou t  t h e  s t a t u t o r y  mandate of p r o t e c t i n g  endangered  s p e c i e s ,  
i . e . ,  t h e  mar ine  s e a  t u r t l e s .  ‘l‘he Department d i d  s o  b y  a s k i n g  
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t h e  M a r i n e  F i s h e r i e s  Coinmission, a cornnission " w i t h i n "  UNR,  t o  

a d d r e s s  t h e  p r o b l e m  o f  l e t h a l  s h r i i n p i n g  g e a r .  W h i l e  t h e  
cornnrission c o u l d  n o t  p r o m u l g a t e  a r u l e  t h a t  would  a l l o w  s e a  

t u r t l e s ,  or a n o t h e r  e n d a n g e r e d  o r  t h r e a t e n e d  s p e c i e s ,  t o  be 
h a r v e s t e d ,  t h e  MFC would c l e a r l y  have a u t h o r i t y  t o  promulgate  a 
r u l e  w i t h i n  i t s  e n d m e r a t e d  a r e a s  of j u r i s d i c t i o n  ( e . g .  g e a r  
s p e c i f i c a t i o n s )  i n  a i d  of t h e  p a r e n t  agency i n  c a r r y i n g  o u t  t h e  
i n t e n t  of i t s  s t a t u t o r y  mandate a s  p r o t e c t o r  o f  mar irie r e s o u r c e s .  

5. The Trial Court Violated Fundamental Tenets 
of Statutory Construction 

The t r i a l  c o u r t  concedes  i n  i t s  w r i t t e i i  opir i ion t h a t :  

S e c t  i o n  3 7 U . 0 2 1 ,  F l o r i d a  S t a t u t e s ,  rnakes t h e  v i o l a t i o n  of 
any r u l e  of t h e  AIFC a c r i i n i n a l  a c t .  S e c t i o n  3 G E K 8 9 - 3 ( 2 ) ,  
F.A.C. i s  a r u l e  of t h e  AFC. h e n c e ,  t h e  p o s s e s s i o n  aboard  a 
v e s s e l  2 3  f e e t  o r  g r e a t e r  i n  l e n g t h  upori S t a t e  w a t e r s  of' any 
t r awl  r i g g e d  f o r  f i s h i n g  w i t h o u t  a TED i n s t a l l e d  i s  a c r ime 
s u b j e c t  t o  p r o s e c u t i o n  b y  t h e  S t a t e  i f  t h e  r u l e  i s  w i t h i n  
t h e  scope  of t i le  ,VIE'C's r u i e m a k i n g  a u t h o r i t y .  (Eriipliasis 
s u p p l i e d ) .  

To be w i t h i n  t h e  a u t h o r i t y  of t h e  cornniss ion ,  t h e  t r i a l  c o u r t  

c o n c l u d e s  t h a t  t h e  r u l e  I I I U S ~  p e r t a i n  t o  a " r e n e w a b l e  m a r i n e  
f i s h e r y  r e s o u r c e " .  A n d  w h i l e  t h e  c o u r t  n o t e s  t h a t  t h e  f i r s t  

s t a t u t o r y  s t a n d a r d  for t h e  p r o ~ n u l g a t  i o n  of coinmiss i o n  r u l e s  
s t a t e s  t h a t :  

' rhe  p a r a m o u n t  c o n c e r n  o f  c o r i s e r v a t  i o n  a n 3  management  
measures  s h a l l  be t h e  continuing health and abundance of the 
marine fisheries resources of this state, 

t h e  t r i a l  c o u r t  conc ludes  t h a t  endangered  s e a  t u r t l e s  c e r t a i n l y  
c o u l d  no t  be sucii a r e s o u r c e ,  because  t h e  l e g i s l a t u r e  does  not  

a l l o w  them t o  be taken  o r  h a r v e s t e d  tit a l l .  (Emphasis s u p p l i e d ) .  
S e e  - s . 3 7 1 . ) . 0 2 3 ( 2 ) ( a ) ,  F l o r i d a  S t a t u t e s ,  and  s . 3 7 0 . 1 2 ,  F l o r i d a  
S t a t u t e s ,  r e s p e c t i v e l y .  

The t r i a l  c o u r t ' s  l o g i c  d e s e r v e s  c a r e f u l  con te rnp la t ion .  'The 

judge  conc ludes  t h a t  because  t h e  l e g i s l a t u r e  has  deemed t h e  s e a  
t u r t l e  f i s h e r i e s  s o  f r a g i l e  and i n  need of p r o t e c t i o n  t h a t  no 

i i a rves t  i s  a l l o w e d ,  and Inere p o s s e s s i o n  of a p a r t  of a s e a  t u r t l e  
may r e s u l t  i n  f i n e s  and iinprisonrnent,  t h e  s e a  t u r t l e  i s  not a 
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"indrine f i s h e r i e s  r e s o u r c e "  t h c  " h e a l t h  and abundance" o f  which 

t h e  coiiilnissioii may f a c i l i t a t e  b y  r u l e .  I n d e e d ,  t h e  c o u r t  
r e a s o n s ,  s i n c e  h a r v e s t  o f  t h e  t u r t l e s  i s  p r o h i b i t e d ,  t h e  t u r t l e s  
do riot even c o r i s t i t u t e  a f i s h e r y ,  much l e s s  a renewable  r e s o u r c e .  

A n d ,  w h i l e  t h e  t r i a l  c o u r t  concedes  t h a t  t h e  coinnission has  
e x c l u s i v e  r u i e  m a k i n g  a u t h o r i t y  a s  t o  g e a r  s p e c i f i c a t i o n s  and  
p r o h i b i t e d  g e a r  , i t  c o n c l u d e s  t h a t  t h e  comrniss ion  h a s  no  
a u t h o r i t y  t o  pass  an emergency r u i e  a s  t o  t h e  l e t h a l  e f f e c t s  of 

stiririip t r d N l i n g  upon s e a  t u r t l e s  because they are endangered and 
subject to special legislative protection. 

0 

'l'he t r i a l  c o u r t ' s  s t r a i n e d  c o n c l u s i o n  o v e r l o o k s  t h e  f a c t  
t h a t  a s  r e c e n t l y  a s  t h e  1 Y 7 0 ' s  t h e r e  r v a ~  i n  f a c t  an  a c t i v e  

coirmerciai  f i s h e r y  f o r  s ea  t u r t l e s  i n  Fiorida. Ueasures  l i k e  t h e  
c h a l l e n g e d  elnergency r u l e  have t h e  p o t e n t i a l  t o  r e s t o r e  F l o r i d a ' s  

s e a  t u r t l e  p o p u l a t i o n  t o  a p o i n t  a t  which an  a c t i v e  f i s h e r y  would 
resume. Y e t ,  under t h e  t r i a l  c o u r t ' s  crd:iiped i n t e r p r e t a t i o n ,  t h e  

;vlarine F i s h e r i e s  Gornri iss ion i s  w i t h o u t  t h e  p o w e r  t o  i m p o s e  

rrieasures t o  r e s t o r e  a noN d e p l e t e d  f i s h e r y .  

Even a p a r t  f rom t h e  h i s t o r i c  f i s h e r y  f o r  t u r t l e s  i n  F l o r i d a ,  

i t  i s  c l e a r  t h a t  s e a  t u r t l e s  today r e p r e s e n t  a n a t u r a l  resoarc 'e  

h i g h l y  va lued  i n  F l o r i d a  because  of t h e  o p p o r t u n i t y  they  p r o v i d e  
b o t h  t o u r i s t s  and  n a t i v e  F l o r i d i a n s  t o  o b s e r v e  tlietn on t h e i r  
n e s t i n g  beaches  and i n  c o a s t a l  w a t e r s .  T h u s ,  t h e  p r o t e c t i o n  of 
s e a  t u r t l e s  t h r o u g h  t h e  e m e r g e n c y  r u l e  e i i s u r e s  t h a t  t h e s e  
impor tan t  b e n e f i t s  t o  t h e  S t a t e  and i t s  c i t i L e n s  a r e  c o n t i n u e d .  

I n  t : idt  v e r y  r e a s o n a b l e  s e n s e  a l s o ,  s e a  t u r t l e s  and t h e  

b e n e f i t s  t hey  p r o v i d e  can  l o g i c a l l y  be c o n s i d e r e d  a " r e n e w a b l e  
f i s h e r y  r e s o u r c e " .  The t r i a l  c o u r t ,  however., p u r p o r t s  t o  r e l y  or1 

what i t  i v rong ly  c o n s i d e r s  t o  b e  a " l i t e r a l "  r e a d i n g  t h a t  i s  
n e i t h e r  cornpelled by  t h e  language of t h e  s t a t u t e  not  c o n s i s t e n t  

wit t i  i t s  c l e a r  pu rpose .  
No l i t e r a l  i n t e r p r e t a t i o n  of a s t a t u t e  shou ld  be g i v e n  t h a t  

l e a d s  t o  an u n r e a s o n a b l e  o r  r i d i c u l o u s  c o ~ i c l u s i o r i  o r  a s  t o  a 
pu rpose  not  d e s i g n a t e d  by  t h e  laYv makers .  C i t y  of Boca i2aton v .  

Gidirian, 4 4 0  S o . 2 d  1 2 ' 7 7  ( F l a .  1 9 8 3 ) ,  c i t i n g  S t a t e  v .  S u l l i v a n ,  
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1 1 6  S o .  2 5 5  ( F l a .  1 9 2 8 ) .  The law f a v o r s  r a t i o n a l ,  s e n s i b l e  
c o n s t r u c t i o n  of s t a t u t e s .  I d .  - Laws shou ld  be c o n s t r u e d  t o g e t h e r  
w i t h  any o t h e r  law r e l a t i n g  t o  t h e  same purpose  such a s  they  a r e  
i n  harinony. I d .  - a t  1 2 8 2 ;  ,vicCullough County v .  U a v i s ,  3 3 5  S o . 2 d  

5-10 ( F l a .  1 3 8 1 ) ;  G a r n e r  v .  i V a r d ,  2 5 1  S o . 2 d  2 3 2  ( F l a .  1 9 7 1 ) .  

C o u r t s  s h o u l d  a v o i d  a c o n s t r u c t 1 0 1 1  w h i c h  p l a c e s  i n  c o n f l i c t  

s t a t u t e s  w h i c h  c o v e r  t h e  same g e n e r a l  f i e l d .  I d .  - a t  1 2 8 2 ;  

iloivartii v .  C i t y  o f  Ue land ,  1 5 8  So .  '294 ( F l a .  1 9 3 - 1 ) .  I t  i s  t h e  
d u t y  o f  t h e  c o u r t s  t o  a v o i d  i n t e r p r e t a t i o i i  of a s t a t u t e  Vvhich 
would p r o d u c e  u n r e a s o n a b l e  consequences .  McCullough County v .  
D a v i s ,  3 9 3  S o . 2 d  3 4 U  ( Y l t t .  1 9 8 1 ) .  d e i i l t y  Bond and Sttiire Conipariy 

v .  E n g l a r ,  1 4 3  s o .  ( P l a .  1 9 3 2  j .  

IVhi l e  i t  i s  c e r t a i n l y  c l e a r  t h a t  t h e  3 a r i n e  F i s h e r i e s  
Coil~rnission cou ld  not  p a s s  a r u l e ,  r e g a r d i n g  s e a  t u r t l e s ,  t h a t  
would a l l o w  them t o  be h a r v e s t e d  o r  i n  some irlanrler e x a c e r b a t e  

t h e i r  endangered  and t l i r ea t encd  s t a t u s ,  D s t a t u t o r y  c o n s t r u c t  ion 
t h a t  would  p r o h i b i t  t h e  eolnnission froin pass i i ig  a r u l e  t o  a i d  
t h e i r  p r o t e c t i o n ,  e s p e c i a l l y  a r u l e  r e g a r d i n g  l e t h a l  f i sh i r ig '  
g e a r ,  r e s u l t s  i n  a b s u r d i t y .  I t  i s  i r r e f u t a b l e  t h a t  tile i n t e n t  of 
Chap te r  3 7 0  i s  t h e  p r o t e c t  ion a n d  management of ir~ar ine  r e s o u r c e s ,  
a l l  m a r i n e  r e s o u r c e s ,  b u t  e s p e c i a l l y  t h o s e  l i v i n g  r e s o u r c e s  
coils i d e r e d  t h r e a t e n e d  o r  endangered .  I f  t h e  t r i a l  c o u r t  had any 
d o u b t  a s  t o  whether  endangered  and t h r e d t e n e d  s e a  t u r t l e s  were 
eonternplated a s  ;nilrine f i s h e r i e s  r e s o u r c e s  f a l l i n g  w i t h i n  t h e  

s p i r i t  and  i n t e n t  of  C h a p t e r  3 7 U ,  t h e  l e a r n e d  judge  need only 
read  t h e  t i t l e  o f  t h e  C h a p t e r .  LLs no ted  by  t h i s  c o u r t  i n  Poley  
v .  S t a t e ,  5u  So.Zd 1 7 3  ( F l a .  1 Y S A ) :  

I f  t h e  l a n g u a g e  employed  b y  t h e  l e g i s l a t u r e  i n  t h e  law 
i t s e l f  i s  c l e a r  and unambiguous t h e  l e g i s l a t i v e  i n t e n t  i s  t o  
be found t h c r e i i i .  I t  i s  not t h e  f u n c t i o n  o f  t h e  c o u r t  b y  
j u d i c i a l  f i a t  t o  d e c l a r e  a d i f l e r e n t  i n t e n t .  Of  c o u r s e ,  i f  
t h e  ph raseo logy  o f  t h e  a c t  i s  ambiguous o r  i s  s u s c e p t i b l e  t o  
more than  one i n t e r p r e t a t i o n ,  i t  i s  t h e  c o u r t ' s  d u t y  t o  
gleat i  t h e  l e g i s l a t i v e  i n t e n t  f o r  a c o n s i d e r a t i o n  of t h e  a c t  
a s  a whole ,  " t h e  e v i l  t o  be c o r r e c t e d ,  t h e  language  of t h e  
a c t ,  i n c l u d i n g  i t s  t i t l e ,  t h e  h i s t o r y  of i t s  enact inei i t ,  arid 
t h e  s t a t e  of t h e  law a l r e a d y  i n  e x i s t e n c e  b e a r i n g  on t h e  
s u b j e c t " ,  Cur ry  v .  Leiiman, 5 5  F l a .  8 4 7 ,  4 7  S o .  1 8 ,  2 U ,  and 
g i v e  t h a t  c o n s t r d c t i o n  t o  t h e  a c t  which comports  w i t h  t h e  
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e v i d e n t  i n t e n t  ion o f  t h e  l e g i s l a t u r e .  

I t  i s  c l e a r  t h a t  t h e  i n t e n t  of  C h a p t e r  3 7 0  i s ,  among o t h e r  
t h i n g s ,  t o  p r o t e c t  mar ine  r e s o u r c e s  and e s p e c i a l l y  t h r e a t e n e d  arid 

etidarigered sea  t u r t l e s .  I t  #as t h e  d u t y  of t h e  c o u r t  t o  c o n s t r u e  
ti1 i s s t a t u t e  a c c o r d i n g l y  . 

B. THE COMMISSION HAD A DUTY To PASS THE EMERGENCY RULE 
MODIFYING SHRIMP TRAWLING GEAJ3 LETHAL To SEA TURTLES. 

h 

I l e g a r d l e s s  of t h e i r  endangered  o r  t h r e a t e n e d  d e s i g n a t  i o n ,  i t  
i s  t h e  p o l i c y  of t h e  F l o r i d a  l e g i s l a t u r e  t o  p r e v e n t  harm t o  any 

iiiarine t u r t l e ,  n e s t ,  o r  egg.  s . 3 7 0 . 1 2 ,  F l o r i d a  S t a t u t e s .  I n  an 

u n e q u i v o c a l  s t a t e m e n t  of law S e c t i o n  3 7 0 . 1 2  ( i )  ( b l  comnands 
t h a t :  

No p e r s o n ,  f i r m ,  o r  c o r p o r a t i o n  may t a k e ,  k i l l ,  
d i s t u r b ,  i n u t i l a t e ,  m o l e s t ,  h a r a s s ,  o r  d e s t r o y  a n y  
mar irie t u r t l e  . . . . 

l i ecogniz ing  t h e  i n e v i t a b l e  p r o b a b i l i t y  t h a t  t u r t l e  arid inan would 
n o n e t h e l e s s  c r o s s  rriaritime p a t h s ,  t h e  l e g i s l a t u r e  p r o v i d e d :  

( 2 l ) n l e s s  b y  a c c i d e n t  i n  t h e  c o u r s e  of normal f i s h i n g  
a c t i v i t i e s .  A n y  t u r t l e  a c c i d e n t a l l y  c a u g h t  w i l l  be 
r e t u r n e d  t o  t h e  wa te r  a i i v e .  

iIowever, i t  became c l e a r  t o  t h e  Mar ine F i s h e r i e s  Coinniss ion t h a t  
" n o r m a l "  s h r i m p i n g  p r a c t i c e s  w e r e  d e v a s t a t i n g  s e a  t u r t l e  
p o p u l a t i o n s ,  e s p e c i a l l y  t h e  c r i t i c a l l y  endangered  Keinp's i i i d l e y  

t u r t l e .  
I n  i t s  s t a t e d  r e a s o n s  a s  t o  *"hy i t  deeilied t r a w l i n g  r e l a t e d  

s e a  t u r t l e  : n o r t a l i t y  t o  oe  an  i m m e d i a t e  d a n g e r  t o  t h e  p u b l i c  
h e a l t h  s a f e t y  and  w e l f a r e ,  p u b l i s h e d  i n  F l o r i d a  A d m i n i s t r a t i v e  

'deekly ,  Vol. 1 5 ,  N o .  3.3 ,  August 1 8 ,  i989, pages 3 d 0 8  and 3 S O 9 ,  

t h e  Coimlission e s t a b l i s h e d ,  i n t e r  a 1  i a ,  t h a t :  

1 .  The S t a t e  o f  F l o r i d a ,  t h e  M a r i n e  F i s h e r i e s  
Cornmission and t h e  Department  o f  N a t u r a l  l l e sourccs  have 
c o t i s i s t e n t i y  fol lobved a p o l i c y  of v i g o r o u s  p r o t e c t  i o n  
t h e  s t a t e ' s  e n d a n g e r e d  and  t h r e a t e n e d  s e a  t u r t l e  
r e s o u r c e s .  

2 .  The N a t i o n a l  M a r i n e  F i s h e r i e s  S e r v i c e  e s t i m a t e s  
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t h a t  1 1 , U O d  of t h e s e  e n d a n g e r e d  o r  t h r e a t e n e d  s e a  
t u r t l e s  a r e  k i l l e d  i n  s h r i m p  t r a w l s  i n  s o u t h e a s t e r n  
U.S. w a t e r s  each  y e a r .  

3 .  B e c a u s e  s e a  t u r t l e s  a r e  p r e s e n t  i n  a l l  F l o r i d a  
o f f s h o r e  w a t e r s  a t  m o s t  t i m e s  o f  t h e  y e a r ,  a 
s i g n i f i c a n t  p e r c e n t a g e  of t h e  e s t i m a t e d  m o r t a l i t y  of 
s e a  t u r t i e s  froin t h i s  s o u r c e  o c c u r s  i n  t h e s e  w a t e r .  

4 .  The Corruriission, a f t e r  r ev iewing  t h e  e x t e n s i v e  body 
of s c i e n t i f i c  e v i d e n c e  c o n c e r r i i n g  t h i s  i s s u e ,  i s  
convinced  t h a t  r e q u i r  irig t u r t l e  e x c l u d e r  d e v i c e s  (TGOs)  
i s  t h e  only metiiod c u r r e n t l y  ava i  l a b l c  and e n f o r c e a b l e  
t o  a l l o w  c o n t i n u e d  shr i inping  and s t i l l  p r o t e c t  t h e s e  
v a l u a b l e  r e s o u r c e s .  (Emphasis s u p p l i e d ) .  

5. lteduced tow t in-tes a r e  r e l a t i v e l y  u n e n f o r c e a b l e  and 
c a n n o t  e f f e c t  r e d u c t i o n s  i n  s e a  t u r t l e  i n o r t a l i t y  
c o m p a r a b l e  t o  t h e  TEL), wh ich  i s  9 7 %  e f f e c t i v e  i n  
e x c l u d i n g  t u r t l e s  a l i v e  from shriinp t r a w l s .  

t i .  T h e r e f o r e ,  t h e  F i o r  ida Mar ine  F i s h e r  i e s  Coirxriiss ion 
f i n d s  t h a t  t h e r e  i s  an i tunedia te  danger  t o  t h e  p u b l i c  
w e l f a r e  i f  i innedia te  a c t i o n  i s  not  t aken  t o  a l l e v i a t e  
t h e  i n c i d e n t a l  c a p t u r e  and drowning of endangered  and  
t h r e a t e n e d  s e a  t u r t l e s  by  t r a w l s  o p e r a t e d  i n  o f f s h o r e  
F l o r i d a  w a t e r s .  

I n  s h o r t ,  " n o r m a l "  shr imp t r a w l i n g  p r a c t  i c c s  were e x a c e r b a t i n g  

t h e  e n d a n g e r e d  and  t h r e a t e n e d  s t a t u s  o f  t h e  p r o t e c t e d  s e a  
t u r t l e s .  11 p r o v i s i o n  t h a t  wou ld  e x c u s e  l i a b i l i t y  f o r  t h e  
unavo idab le  and t r u l y  a c c i d e n t a l  k i l l i n g  of i n d i v i d u a l  t u r t l e s ,  
became a loopho le  f o r  an i n d u s t r y  p r a c t i c e  t h a t  made a mockery of 
t h e  l e g i s l a t i v e  d i r e c t i v e  t h a t  F l o r i d a ' s  s e a  t u r t l e s  s h a l l  no t  be 

a 

lliirincd, 
D e l e g a t e d  e x c l u s i v e  r u l e  m a k i n g  a u t h o r i t y  o v e r  g e a r  

s p e c i f i c a t i o n s  a n d  p r o h i b i t e d  g e a r ,  t h e  M a r i n e  F i s h e r i e s  
C o m m i s s i o n ,  a n d  o n l y  t h e  Corriniission, was c o m p e l l e d  t o  a c t .  

tiav 1 ng e s t a b  1 i s he d ( 9 790)  
e f f e c t i v e  i n  e x c l u d i n g  t u r t l e s  a l i v e  f r o l n  s h r i m p  t r a w l s ,  t h e  
CoImnission had a d u t y  t o  t h e  peop le  of F l o r i d a  t o  e x e r c i s e  i t s  
a u t h o r i t y  over shr i inping  gea r  t o  f u r t h e r  t h e  pa rpose  of S e c t i o n  
3 7 0 . 1 2 ,  F l o r i d a  S t a t u t e s ,  a s  t o  t h e  p r o t e c t i o n  of s e a  t u r t l e s .  

t ha t T E D s  we r e 11 i n e t y - s e ve 1 1  pe r c e  n t 

Once t h e  Conunission l e a r n e d  t h a t  i t  c o u l d ,  by  r u l e ,  employ a 

g e a r  s p e c i f i c a t i o n  t o  r ende r  "norrrial f i s h i n g  a c t i v i t i e s "  w i t h i n  
i d  



n t h e  s h r  irriping i n d u s t r y  v i r t u a l  l y  n o n- l e t h a l  t o  endangered  a n d  

t h r e a t e n e d  s e a  t u r t l e s ,  f a i l u r e  t o  p r o m u l g a t e  a 'L'EL) r u l e  0:' 
p r o h i b i t  shr i i r iping,  would be a d e r e l i c t i o n  of i t s  d u t i e s  a s  an 

iiripleinent ing  body f o r  l e g i s l a t i v e  p o i i c y .  Such an omiss ion  would 
b e  i n  d e r o g a t i o n  of ttie l e g i s l a t i v e  mandate of S e c t i o n  3 7 0 . 1 2 ,  

p ro r i ib i t i r ig  harm t o  s e a  t u r t l e s ,  aiid i n  d i r e c t  v i o l a t i o n  of t h e  

s t a n d a r d s  of rnarine r e s o u r c e  p r o t e c t i o n  t o  w h i c h  t h e  Corrnriission 
i s  he ld  b y  v i r t u e  of S e c t i o n  3 7 0 . 0 2 5 ,  F l o r i d a  S t a t u t e s .  

A n d ,  o n c e  t h e  means  of c o r r e c t i n g  t h e  l e t h a l  e f f e c t s  of 
shr imp t r a w l i n g  upon s e a  t u r t l e s  became known t o  t h e  s h r  i inping 
i n d u s t r y ,  t h e  k i l l i n g  o f  h e l p l e s s  s e a  t u r t l e s  a s  a r e s u l t  of 
t r a w l i n g  o p e r a t  i o n s ,  ivds no l o n g e r  a c c i d e n t a l .  

IV. CONCLUSION 

Emergency X u l e  4 Y E l t - 8 9 - 3 ,  a s  p r o m u l g a t e d  b y  t t ie  M a r i n e  

F i s h e r i e s  C o i n m i s s i o n ,  i s  a l e g i t i m a t e  e x e r c i s e  o f  t h e  
n co inn i s s ion ' s  e x c l u s i v e  r u l e  m a k i n g  a u t h o r i t y  a s  t o  f i s h i n g  g e a r  

s p e c i f  i c a t i o n s  a n d  profi ibi  t ed  ,rear which i s  c o n s i s t e n t  w i t h  t h e  
l e g i s l a t i v e  iriaridate of Chap te r  3 7 0 ,  F l o r i d a  S t a t u t e s ,  t o  p r o t e c t  
a n d  c o n s e r v e  Flor idii m a r i n e  1 i f e  arid r n a r i n e  r e s o u r c e s ,  and  
e s p e c i a l l y  t h e  endangered  and t h r e a t e n e d  s e a  t u r t l e s .  

R e s p e c t f u l l y  Submi t t ed  B y :  

F l o r i d a  Bar No. 6 9 8 8 9 1  
Owens Ck Storc i i  
A t t o r n e y s  a t  Lafl 
9 2 6  South iiidgevvood Avenue 
Daytona Beach PL 3 2 1 1 4  
( 9 d - 4 )  2 5 2 - 3 0 0 4  

Cognsel f o r  Greenpeace-U.Y.A. and 
T h e  Envi ronmenta l  Defense Fund 
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