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PROPOSED RESPONSES TO SUGGESTED CHANGES TO MEDIATION RULES 

Rule  1 . 7 0 0 ( a )  s u g g e s t s  t h e  s t r i k i n g  o f  t h e  words " c i v i l "  

on l i n e  3 and  l i n e  5 ,  and  t h e  i n c l u s i o n  a f t e r  t h e  word r e f e r r a l ,  

" s u b j e c t  t o  Rule  1 . 7 1 0 ( b ) " .  

Comment: The e x c l u s i o n  o f  t h e  words " c i v i l "  b roadens  t h e  

s c o p e  of r e f e r r a l  by t h e  p r e s i d i n g  Judge .  

" s u b j e c t  t o  Rule 1 . 7 1 0 ( b ) ,  a p p e a r s  t o  be c o n s i s t e n t  w i t h  t h e  i n t e n s  

se t  f o r t h  i n  t h a t  Rule .  

The a d d i t i o n  o f  t h e  words 

Rule  1 . 7 0 0 ( a ) ( 2 )  N O T I C E .  We s u g g e s t  t h e  i n c l u s i o n  o f  a 

p e r i o d  a f t e r  t h e  word h e a r i n g  i n  t h e  n e x t  t o  t h e  l a s t  l i n e  and  t h e  

s t r i k i n g  o f  t h e  words ,  u n l e s s ,  e t c .  

Comment: A Refe r ra l  Order  of  a Judge  s e t t i n g  a s p e c i f i c  t i m e ,  

d a t e  and  p l a c e  would c a u s e  a g r e a t  d e a l  o f  c a l e n d a r  problems for 

M e d i a t o r s  who s e t  t h e i r  own t i m e  frames for c o n f e r e n c e s .  

( b )  (1 1.  We would s t r i k e  t h e  words "or a r b i t r a t e d " .  

Comment: We c o n s t r u e  med ia t ed  and  a r b i t r a t e d  t o  be two ( 2 )  

s e p a r a t e  forums which s h o u l d  be k e p t  v i a b l e  t o  t h e  d i s p u t a n t s  and  

recommend t h a t  i f  a Med ia t ion  i s  impassed  it can be r e f e r r e d  t o  

A r b i t r a t i o n  upon s t i p u l a t i o n  o f t h e  p a r t i e s ,  p r o v i d e d  t h a t  t h e  

A r b i t r a t o r  i s  n o t  t h e  M e d i a t o r  p r e v i o u s l y  i n v o l v e d .  

Rule  1 . 7 1 0  (a). We would s u b s t i t u t e  t h e  word rlor" on t h e  t h i r d  

l i n e  w i t h  a comma, and  f u r t h e r  a d d ,  a f t e r  t h e  word, 

by m e d i a t o r" .  

" p a r t i e s " ,  " o r  



Comment: Al though t h e  p a r t i e s  may n o t  f e e l  t h a t  f u r t h e r  

Med ia t ion  w i l l  be f r u i t f u l ,  unde r  many c i r c u m s t a n c e s ,  t h e  c o n t i n u a -  

t i o n  o f  t h e  matter  by t h e  Med ia to r  may s t i m u l a t e  a d d i t i o n a l  t h o u g h t  

p r o c e s s  toward  r e s o l u t i o n .  

( c ) .  We would s u g g e s t  t h e  s u b s t i t u t i o n  o f  t h e  word " s h a l l "  

r a t h e r  t h a n  "may" on t h e  second  l i n e ,  and  t h e  i n c l u s i o n  a f t e r  t h e  

word M e d i a t i o n ,  " u n l e s s  t h e  p a r t i e s  s t i p u l a t e  o t h e r w i s e " .  

Rule  1 . 7 2 0 ( b ) .  We s u g g e s t  t h a t  i n  t h e  r e v i s e d  p o r t i o n ,  l i n e  3 ,  

a f t e r  t h e  word "mot ion" ,  t h e  words "of  Med ia to r"  , be i n s e r t e d .  

Comment: If a n  impasse  i s  e n t e r e d ,  e a c h  of  t h e  p a r t i e s  may 

s t a r t  b i c k e r i n g  as t o  whe the r  or n o t  t h e  f a i l u r e  t o  a p p e a r  was, i n  

f a c t ,  w i t h o u t  good c a u s e .  T h i s  s h o u l d  be a d e c i s i o n  prompted by t h e  

M e d i a t o r ' s  mot ion  t o  t h e  Cour t  a c c o r d i n g l y .  The problem of f a i l u r e  

t o  a p p e a r  a n d / o r  c o n t i n u a n c e s  a re  p r e s e n t l y  t h e  most p r e s s i n g  problem 

i n  t h e  E l e v e n t h  J u d i c i a l  C i r c u i t  and  w e  a re  a t t e m p t i n g  a l t e r n a t i v e  

methods .  

(b)(l). We s u g g e s t  t h e  s u b s t i t u t i o n  o f  t h e  words ''a c o r p o r a t e "  

f o r  l ' i t s" .  

Comment: A t t e n d a n c e  by t h e  p a r t i e s  h a s  p roved  t o  be a v e r y  

e s s e n t i a l  i n g r e d i e n t  f o r  s u c c e s s f u l  M e d i a t i o n  and  i f  t h e  p a r t y  i s  a n  

i n d i v i d u a l ,  t h a t  p e r s o n  s h o u l d  a p p e a r .  

( b I ( 3 ) .  We s u g g e s t  t h a t  t h i s  p a r a g r a p h  be r e - w r i t t e n  as 

f o l l o w s :  "A r e p r e s e n t a t i v e  of  t h e  i n s u r a n c e  c a r r i e r  f o r  any  i n s u r e d  

p a r t y  who h a s  f u l l  a u t h o r i t y  t o  s e t t l e  w i t h o u t  f u r t h e r  c o n s u l t a t i o n ,  

by p l e d g i n g  t h e  f u l l  b e n e f i t s  of  t h e  p o l i c y  i n v o l v e d" .  



The i n c l u s i o n  of t h e  words " n o t  such  c a r r i e r ' s  o u t s i d e  

c o u n s e l "  opens  t h e  d o o r s  t o  v a r i o u s  i n t e r p r e t a t i o n s .  

( c ) .  We s u g g e s t  t h e  i n c l u s i o n  o f  t h e  f o l l o w i n g  words on l i n e  

4 a f t e r  t h e  word " c o n f e r e n c e " ,  " n o t w i t h s t a n d i n g  Rule  1 . 7 1 0 ( a ) " .  

Comment: The i n c l u s i o n  a p p e a r s  t o  c l a r i f y  t h e  p r e v i o u s  Rule .  

Rule 1 . 7 2 0 ( f ) .  Be fo re  d i s c u s s i n g  t h i s  R u l e ,  it i s  n e c e s s a r y  

t o  c a l l  t h e  C o u r t ' s  a t t e n t i o n  t o  t h e  f a c t  t h a t  v a r i o u s  Med ia t ion  

f o r m a t s  are o f f e r e d ,  i n c l u d i n g  Cour t  In-House M e d i a t i o n ,  P r i v a t e  

M e d i a t i o n ,  V o l u n t a r y  M e d i a t i o n ,  and  o t h e r  f o r m a t s  which have  a 

d i v e r s i t y  of v iews  and  g o a l s  which e f f e c t  t h e  c o n s i d e r a t i o n  of  

a p p o i n t m e n t s  o f  M e d i a t o r s .  I n  r e v i e w i n g  t h e  " r e a s o n  for change"  

comments, w e  do n o t  n e c e s s a r i l y  a g r e e  t h a t  t h e  " s t r o n g  c o n s e n s u s  

deve loped  amongst members f a v o r i n g  a n o t i o n  t h a t  t h e  p a r t i e s  t o  a 

M e d i a t i o n  s h o u l d  have  a g r e a t e r  d e g r e e  o f  f reedom i n  c h o o s i n g  t h e  

M e d i a t o r s "  i s  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  p u b l i c .  The r i g h t  o f  

c h o i c e  o f  Med ia to r  may be f r a u g h t  w i t h  problems which w i l l  d e v e l o p  

when t h e  i n d i v i d u a l  c o u n s e l  become s e l e c t i v e  i n  t h e  c h o i c e  o f  M e d i a t o r s  

b a s e d  upon a r e l a t i o n s h i p  which i s  f o r e s e e a b l e  i n  l i g h t  o f  t h e  

f i n a n c i a l  consequences  o f f e r e d  t h r o u g h  Med ia t ion .  

We assume t h a t  a J u d g e ,  even  r e s t r i c t i n g  t h e  c h o i c e  of 

M e d i a t o r s  t o  a l i m i t e d  g r o u p ,  w i l l  c rea te  a d i v e r s i f i c a t i o n  which 

w i l l  s u b s e q u e n t l y  p rove  t o  be i n  t h e  b e s t  i n t e r e s t s  o f  t h e  p u b l i c  i n  

g e n e r a l ,  t h e r e f o r e ,  w e  s u g g e s t  t h a t  you c o n s i d e r  same. 
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( f ) ( l ) .  We would s u b s t i t u t e ,  on t h e  second  l i n e ,  t h e  word 

" o b j e c t "  t o  t h e  word " a g r e e "  upon a c e r t i f i e d  M e d i a t o r .  

t o  i n d i c a t e  t h a t  t h e  Order  o f  R e f e r r a l  w i l l  c o n t a i n  no M e d i a t o r ' s  

name. However, i f  a M e d i a t o r ' s  name i s  i n c l u d e d ,  it means t h a t  t h e  

M e d i a t o r  must w a i t  1 0  days  b e f o r e  s e t t i n g  a h e a r i n g  because  s a i d  

Med ia to r  may be removed by s t i p u l a t i o n .  While w e  do n o t  b e l i e v e  

t h a t  t h e  p a r t i e s  s h o u l d  n o t  have  a r i g h t  t o  remove a M e d i a t o r ,  f o r  

c a u s e ,  it  would be j u s t  as  e a s y  i f  t h e  Order  o f  Refer ra l  i n d i c a t e d  

who t h e  Med ia to r  w a s  and  i f  one o f  t h e  p a r t i e s  o b j e c t e d  t o  t h e  M e d i a t o r ,  

t h a t  p a r t y  c o u l d  mot ion  the Cour t  f o r  t h e  appo in tmen t  o f  a n o t h e r  

M e d i a t o r ,  or a t  t h a t  p o i n t ,  t h e  p a r t i e s  c o u l d  s t i p u l a t e  t o  a n o t h e r  

M e d i a t o r .  

T h i s  seems 

( f ) ( 2 ) .  We would s u b s t i t u t e t h e  words "If such  o b j e c t i o n  i s  

f i l e d "  f o r  " i f  t h e  p a r t i e s  c a n n o t  a g r e e  upon a M e d i a t o r " ,  e t c .  

Comment: I f  t h e  Rule i s  changed so  t h a t  a t t o r n e y s  p i c k  t h e i r  

own M e d i a t o r ,  it w i l l  l e a d  t o  l o b b y i n g  o f  l a w  f i r m s  by M e d i a t o r s  f o r  

u s e  o f  a p a r t i c u l a r  M e d i a t o r .  T h i s  w i l l  n o t  o n l y  r e d u c e  t h e  p r o c e s s  

o f  appo in tmen t  o f  M e d i a t o r s  by t h e  C o u r t ,  it w i l l  c r ea t e ,  f o r  a l l  

p r a c t i c a l  p u r p o s e s ,  a q u e s t i o n a b l e  a s s o c i a t i o n  between t h e  Med ia to r  

and  a l awyer  or l a w  f i r m s  which may have a look o f  i n p r o p r i e t y .  

( N O T E ) :  We f u r t h e r  b e l i e v e  t h a t  f r e e  marke t  and e x p e r t i s e  

a re  words t h a t  a re  i n c o n s i s t e n t  w i t h  o u r  p r e s e n t  j u d i c i a l  sys t em 

which a f f o r d s  a b l i n d  f i l i n g  sys t em i n  e a c h  o f  our C i r c u i t s  r a t h e r  

t h a n  a c h o i c e  o f  a p a r t i c u l a r  J u d g e ,  G e n e r a l  Master, or M e d i a t o r .  
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I n  a r e s p o n s e  t o  t h e  m i n o r i t y  comment of  t h e  Committee,  w e  do n o t  

b e l i e v e  t h a t  a Med ia to r  n e e d s  t o  be a n  e x p e r t  i n  t h e  f i e l d  t h a t  h e  i s  

m e d i a t i n g .  I t  i s  n e c e s s a r y  t h a t  t h e  Med ia to r  knows t h e  p r o c e s s .  The 

p a r t i e s  t h e m s e l v e s  a n d / o r  t h e  l a w y e r s  need  t o  be e x p e r t s .  

Rule  1 . 7 2 0 ( g ) .  

Comment: T h i s  Rule  c o n t e m p l a t e s  t h a t  t h e  Med ia to r  may have  

a w r i t t e n  agreement  p r o v i d i n g  f o r  compensa t ion  i n  some i n s t a n c e s .  The 

R e f e r r i n g  Judge would n o t  n o r m a l l y  know what t h e  h o u r l y  r a t e  w a s  

w i t h o u t  c o n t a c t i n g  t h e  Med ia to r  f i r s t .  

However, p resuming t h a t  t h e  Order  of  Refer ra l  s a y s  "a t  a 

r a t e  of $ or s u c h  o t h e r  compensa t ion  as  a g r e e d  t o  i n  w r i t i n g  

by t h e  p a r t i e s " ,  t h i s  would t a k e  care o f  t h a t  p roblem.  T h i s  s t i l l  

l e a v e s  t h e  v i a b l e  problem o f  a Med ia to r  l o b b y i n g  a l a w  f i r m  f o r  a 

c o n t r a c t  t o  do a l l  t h e i r  M e d i a t i o n s  a t  a p a r t i c u l a r  p r i c e  and  t h e n ,  

when one  o f  t h e  f i r m ' s  cases i s  r e f e r r e d  t o  M e d i a t i o n ,  s a i d  Med ia to r  

r u n n i n g  t o  o p p o s i n g  c o u n s e l  t o  have them a g r e e  on t h e  compensa t ion .  

T h i s  would seem v e r y  u n p r o f e s s i o n a l  and  it is o u r  s u g g e s t i o n  t h a t  f e e s  

be s e t  by t h e  Chief  Judge  i n  t h e  C i r c u i t .  T h i s  would keep  o v e r a l l  

c o s t s  down for t h e  l i t i g a n t s  and  be a r e l i a b l e  c r i t e r i a  f o r  a l l  

M e d i a t i o n s .  T h i s  p r o c e d u r e  would a l s o  r e d u c e  o b j e c t i o n s  t h a t  a Judge  

may have  t o  h e a r  r e g a r d i n g  e x c e s s i v e  Med ia to r  f e e s .  

Rule  1 . 7 3 0 ( a ) .  O m i t  second s e n t e n c e .  

Comment: Leaves t h e  p r o c e s s  open t o  a b u s e  o f  c o n f i d e n t i a l i t y  

and  d o e s  n o t  d e f i n e  t h e  s u g g e s t e d  manner f o r  c o n t i n u i n g  t o  a n  end  

r e s u l t .  
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Rule 1 . 7 3 0 ( b ) .  

Comment: T h i s  seems t o  t a k e  o u t  t h e  a b i l i t y  o f  t h e  Med ia to r  

t o  r e a c h  a p a r t i a l  ag reemen t .  

We f u r t h e r  b e l i e v e  t h a t  t h e  10-day Rule s h o u l d  r ema in .  

NOTE: I n  r e s p o n s e  t o  t h e  n o t e  r e g a r d i n g  c l a r i t y ,  it would 

seem t h a t  t h i s  amendment d o e s  n o t  e l i m i n a t e  t h e  l a c k  of f i n a l i t y ,  

b u t ,  r a t h e r  p e r p e t u a t e s  it s o  t h a t  p a r t i a l  ag reemen t s  c a n n o t  be 

r e a c h e d .  I n  a d d i t i o n ,  it would s e e m  t h a t  w a i t i n g  1 0  days  i n  o r d e r  

t o  see i f  c o u n s e l  o b j e c t s  t o  t h e  agreement  would be a b e t t e r  p r o c e d u r e  

t h a n  i m p a s s i n g  a case. 

Rule 1 . 7 4 0 ( e ) .  A c o m m a  s h o u l d  be p u t  on t h e  t h i r d  l i n e  a f t e r  

t h e  word "Cour t"  and a d d ,  Ifby agreement  of  t h e  p a r t i e s  or by t h e  

Med ia to r" .  

Comment: T h i s  a l l o w s  for a m u t u a l l y  a c c e p t a b l e  c o n c l u s i o n  

of a v i a b l e  M e d i a t i o n .  

Rule  1 . 7 6 0 ( b ) ( 2 ) .  

Comment: A t t o r n e y s  s h o u l d  be l i c e n s e d  t o  p r a c t i c e  l a w  i n  

F l o r i d a .  
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