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SCOTT M. KENNEY 
C I R C U I T  J U D G E  

309 C O U N T Y  C O U R T H O U S E  
22.1 S O .  INDIAN RIVER DR.  
F O R T  P I E R C E ,  FL 34950  
P H O N E :  (407) 460-1465 

January 1 7 ,  199U 

Honorable Raynond Erlich, Chief Justice 
FLORIDA SUPREYE COURT 
Supreme Court Building 
5 0 0  South ~uval Street 
Tallahassee, FL 32399-1925 

Re: Amendment to Florida Rules of Civil Procedure 
1 . 7 0 0- 1 . 7 8 0  (Yediation) Case N o .  7 5 , 1 5 1  

M 

Dear Yr. Chief Justice: 

I would like to comment upon certain of the proposed 
amendments to the mediation rules. 

By way of personal background, part of my current judicial 
assignment includes domestic cases in St. Lucie County. Prior to 
that, my assignment included general civil cases. I have used 
mediation extensively in both areas, even before the enactment of 
the current statute. 

Before commenting specifically, I believe the Supreme Court 
needs to be made aware of one very important development in the 
mediation field, which has arisen since the implernen-tation of the 
mediation laws. There are several firms in Florida, whose main 
aim is to "corner" the private mediation market or at least 
obtain the vast "market-share" . In addition, many private 
lawyers and non-lawyers have essentially abandoned their private 
practices, to become "full-time" medi-ators. They regularly 
solicit practicing attorneys and trial judges. However, many of 
them have absolutely no practical experience in the areas i.n 
which they are designated, other t-han taki.ng the requi-red 
mediation courses. 

Obviously, the results can be devastating in marital cases 
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a n d  f r u i t l e s s  i n  o t h e r  cases.  M e d i a t i o n  i s  a g r e a t  c o n c e p t  a n d  
t o o l  f o r  t r i a l  j u d g e s .  U n f o r t u n a t e l y ,  a s  h a p p e n s  w i t h  o t h e r  good 
i n t e n t i o n s ,  i t  i s  b e i n g  a b u s e d  by p r i v a t e  m a r k e t e r s .  

Yy f i r s t  s p e c i f i c  comment d e a l s  w i t h  proposed R u l e  
1 . 7 2 U  ( f 1 2 1 , w h i c h  s a y s  t h e r e  s h a l l  b e  a rota~t-isa-n>ent 
s y s t e m ,  u n l e s s  t h e  c h i e f  j u d g e  e n t e r s  a n  o r d e r y o  t h e  c o n t r a r y .  
T h i s  c o n n e n t  g o e s  a g a i n  t o  t h e  p r o l i f e r a t i o n  of p r i v a t e  
mediators .  
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I n  t h i s  s m a l l  C i r c u i t  a l o n e ,  w e  h a v e  f i f t y  c e r t i f i e d  g e n e r a l  
c i v i l  m e d i a t o r s .  Our respective County  C o m n i s s i o n s  h a v e  n o t  
deemed it n e c e s s a r y  t o  f u n d  a C o u r t  m e d i a t i o n  o f f i c e .  Thus  it i s  
l e f t  t o  t h e  i n d i v i d u a l  a s s i g n e d  j u d g e s  a n d  t h e i r  a s s i s t a n t s  t o  
c o o r d i n a t e  t h i s  process. W e  s h o u l d  not: b e  o b l i g a t e d  t o  u s e  e v e r y  
c e r t i f i e d  m e d i a t o r  e s p e c i a l l y  w h e r e  many g e t  t h e m s e l v e s  
c e r t i f i e d  i n  e v e r y  s i n g l e  C i r c u i t ,  e v e n  t h o u g h  t h e y  may l i v e  500  
miles away.  

Xor s h o u l d  w e  h e  l e f t  t o  t h e  whims of a C h i e f  J u d g e  i n  
p a s s i n g  a n  A d m i n i s t r a t i v e  O r d e r .  R a t h e r ,  a t r i a l  j u d g e  s h o u l d  be 
al lowed t o  c h o o s e  a n d  c o o r d i n a t e  h i s  or h e r  own M e d i a t o r s  b a s e d  
upon e x p e r i e n c e  a n d  r e s u l t s .  O f  c o u r s e ,  if t h e  p a r t i e s  r : u t u a l l y  
c h o o s e  a n o t h e r  o n e ,  I h a v e  n o  p r o b l e m  a n d  a l r e a d y  al low .~t. 

E s s e n t i a l l y  w h a t  I a m  a s k i n g ,  i s  t h a t  y o u  y i v e  t r i a l  j u d g e s  
t h e  d i s c r e t i o n  t o  c o n t r o l  t h e i r  own cases a n d  d o c k e t s  i n  t h i s  
r e g a r d ,  u n l e s s  t h e  pa r t l e s  o t h e r w i s e  a g r e e .  I f  y o u  d o  n o t ,  t h e  
p r i v a t e  M e d i a t o r s  w i l l  d o  i t .  I do n o t  b e l i e v e  t h a t  w a s  t h e  ,,I 
p u r p o s e  of t h i s  e n t i r e  c o n c e p t .  

The o t h g r - a  e c i f i c  ___I ---*- canmwnt I w a n t  t o  make d e a l s  w i t h  
proposed R u l e  1.74O(c) w h e r e  I h a v e  to make a n  i n i t i - a 1  s p e c i f i c  
f i n d i n g  of a b i l i t y  t o  p a y .  I n  S t .  L u c i e  C o u n t y  w e  d e a l  wi . th  
n a n y  cases w h e r e  t h e r e  i s  n o t  a l o t  of money, b u t  t h e y  a r e  
f i g h t i n g  over c u s t o d y  a n d  e x p e c t e d  t r i a l  t i m e  i s  o n e - h a l f  d a y  
a n d  m o r e .  I s e t  t h o s e  f o r  m e d i a t i o n  a n d  90& s e t t l e  i n  2- 3  h o u r s  
(many w i t h o u t  l a w y e r s ,  who a r e  a s k e d  t o  leave a f t e t -  a n  i n i t i a l  
p r e s e n t a t i o n ) .  Who would  be a b l e  t o  pay l a w y e r s '  fees i n  t h o s e  
cases, i f  t h e y  w e n t  t o  t r i a J  f o r  a d a y ?  M o s t  l i - k e l y ,  n e i t h e r  
p a r t y  c a n  r e a s o n a b l y  a f f o r d  i t .  

I bel ieve t h e  be t t e r  a p p r o a c h ,  i s  t o  gi .ve  e i t h e r  s ide t h e  
c h a n c e  t o  o h  ject  b a s e d  upon f i n a n c i a l  c o n s i d e r a t i o n s .  Some 
C i r c u i t s  a l r e a d y  h a v e  i n - h o u s e  medi-ators whi.ch a l l o w s  t h e  costs 
t o  b e  d e c r e a s e d .  A g a i n ,  t h e  C o m m i s s i o n e r s  i n  t h e  C o u n t i e s  wit.hi.n 
r?ly C i r c u i t  h a v e  n o t  f u n d e d  t h a t  y e t ,  b u t ,  many of t h e  px-i.vaLe 
Xedia tors  I h a v e  u s e d  do n o t  d w e l l  upon t - h e  p a r t i e s '  fai.lur-e t - c - )  
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pay. They will mediate the case. Once again, I believe you must 
give the assigned trial judge discretion in how to deal with 
these cases. 

I realize one of the reasons behind the proposed rules is to 
put the parties in more control of the process. I respectively 
disagree, even though they should be allowed to chose their own 
qualified mediator. Mediators are, essentially, arms of a trial 
judge. Those judges should be able to control their own dockets. 
With the increase in supposed full-time mediators and the 
proliferation of firms who wish to control the market, these 
proposed rules would serve them, rather than the parties and 
trial judges. 

Thank you for your  attentJon to this matter. 

Res ectfully, R 

S%K/mae 
cc: Justice Parker Lee %Donald 

Sid White, Clerk 


