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No. 75,151 

IN RE: AMENDMENT TO FLORIDA RULES OF CIVIL 
PROCEDURE 1.700-1.780 (MEDIATION). 

[June 21, 19901 

PER CUHIAM. 

By administrative order of July 26, 1 9 8 9 ,  this Court 

appointed a special committee on mediation and arbitration rules 

as a standing committee of the Supreme Court. With that 

appointment, this Court further directed the committee to develop 

a report recommending changes in procedural rules governing 

mediation and arbitration, recommending standards of conduct 

governing mediators and arbitrators, and suggesting needed 

legislation to enhance alternative dispute resolution programs in 

Florida. The committee has filed its report on proposed rules 

changes with this Court. We published these proposed changes, 



received comments thereon, heard oral arguments, and solicited 
1 and received additional comments from the committee. 

The committee has worked diligently, tirelessly, and 

objectively in its efforts to fashion appropriate rules. The use 

of mediation and arbitration in conjunction with traditional 

legal procedures is currently a developing concept. As 

experience and use develop, additional rule changes will be 

likely.2 We placed a heavy responsibility on our committee, 

In its report, the committee stated: 

The Committee's proposed rule changes reflect 
a blend of three philosophical approaches. 
First, the Committee sought to take maximum 
advantage of the one year of practical 
experience Florida has had in court-sanctioned 
ADR procedures. Based on this experience, the 
Committee is recommending rather substantial 
deletions from certain parts of the old rules 
which, although originally implemented with the 
best of intentions, have proven to serve no real 
purpose as procedural guidelines. Second, the 
Committee sought to enhance the overall 
consensual atmosphere of ADR in Florida by 
putting more control of the process in the hands 
of the parties involved. Hence, suggested 
modifications of the rules have been made to 
allow more direct involvement by the parties in 
initiating mediation, selection of mediators, 
timing of the mediation conference, and 
initiating enforcement procedures. Finally, the 
Committee was keenly aware of the colloquial 
axiom, "If it ain't broke, don't fix it.'' Every 
effort was thus made to preserve the functions 
that are working. 

We recognize that the qualifications for mediators should be 
placed somewhere other than these rules of civil procedure. 
Other rules regarding the standards of conduct of mediators will 
be forthcoming, at which time it is likely that rule 1.760 will 
be relocated. 
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which, after argument, agreed to some suggested changes to its 

proposals. For the most part, we accept its final views. 

Attached hereto, as an appendix, are the rules as amended 

They shall become effective July and now approved by the Court. 

1, 1990. 

It is so ordered. 

EHRLICH, C . J . ,  and OVERTON, McDONALD, SHAW, BARKETT, GRIMES and 
KOGAN, JJ.,  Concur 

NOT FINAL UNTIL TIME E X P I R E S  TO F I L E  REHEARING MOTION AND, I F  
F I L E D ,  DETERMINED. THE F I L I N G  OF A MOTION FOR REHEARING SHALL 
NOT ALTER THE EFFECTIVE DATE OF THESE RULES. 
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RULE 1.700 RULES COMMON TO MEDIATION OR ARBITRATION 

(a) Referral by Presiding Judge or bv Stiwlation. Except 
as hereinafter provided, the presiding judge may order 
re-€er any contested civil matter or selected issues 
referred for a=- to mediation or arbitration. 
The parties to any contested civil matter mav file a 
written stipulation to mediate or arbitrate any issue 

incomorated into the order of referral. 
7 

(1) Conference or Hearing Date. JJnless otherwise 
ordered bv the court, Tthe first mediation 
conference or arbitration hearing shall be held 
within 60 days of the order of referral, UII+?ESS 

(2) Notice. Within 10 days after the order of 
referral -a0 8 
?, the court or its 
designee, who may be the mediator or arbitrator. 
shall notify the parties Z 

in writing of the date, time, and 
place of the conference or hearinu unless the 
order of referral sDecifies the date, time. and 
place. 

(b) Motion to DisDense with Mediation and Arbitration. A 
party may move, within 15 days after -c. a€ the 
order of referral, to dispense with mediation mxbri+h 
- or arbitration, r w  I if1 

The issue to be considered has been previously 
mediated or arbitrated between the same parties 
pursuant to Florida law; 

( 2 )  The issue presents a CI uestion of law onlv: 

4 3 )  The order violates rule 1.710(b): or 

(41 0 ther uood cause is shown. 

Motion to Defer- Mediation or 
Arbitration. Within 15 days of the tsttrt order ~ 

referral, 2, ur 
any party may file a motion with the 

court to defer cm+erep the proceedinq p r e e e m ~ ~  The 
movant iM$ shall set & the motion to defer for 
hearing prior to the -1-LuI1 e~ 

mediation or arbitration. wrttk @Jotice of the hearinq 
shall be Drovided to all interested parties, including 
any mediator or arbitrator lAm+ who has been 
appointed. frtek The motion shall set forth, in 

scheduled date for 
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detail, the facts and circumstances supporting the 
motion. Mediation or arbitration shall be tolled 
until disposition of the motion. 

n 
I V .  I .  

fe) Disqualification of a Mediator or Arbitrator. Any 
party may move 
disaualifvinq c k k q t n l  iTg a mediator or an arbitrator 

to enter an order 

for good cause. tmmy-tkb PL- !?la . .  X C ~ V T  

If the court rules that 
a mediator or arbitrator is disqualified from hearing 
a case, an order shall be entered setting forth the 
name of a qualified replacement. Nothing in this 
provision shall preclude 1 ~f ct 
mediators or arbitrator2 te from disaualifvinq 
themselves or refuse- any assignment. 

The time for mediation or arbitration shall be tolled 
during any periods in which 

. .  

* .  

a motion to disaualifv is pending. . .  ** 
- - 

RULE 1.710 MEDIATION RULES 

Completion of Mediation. 
within 38 fi days of the first mediation conference 
unless extended by order of the court or bv 
stipulation of the parties. U; L l 7  

Mediation shall be completed 

Exclusions from Mediation. The following ea+egm5ce U€ 
&aims actions shall not be referred to mediation 
except upon petition of all partiesTL 

(1) Appeals from rulings of administrative agencies; 

( 2 )  Bond estreatures; 

( 3 )  Forfeitures of seized property; 

(4) Habeas corpus and extraordinary writs; 
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( 5 )  Bond validations; 

( 6 )  Declaratory relief: or 

RULE 1 . 7 2 0  

(a) 

fst Such egther matters as may be specified by 
administrative order of the chief judge in the 
circuit, 

1 -  n l  n Discovery. Discovery 1L L I . L .  x ~ a .  m .  

f i v .  F. may continue t w o u t  medration. 3t.re-h 

- u f  -11 - a - -l 

MEDIATION PROCEDURES 

Interim or Emergency Relief. A B+tFrew party may apply 
to the court for interim or emergency relief at any 
time. Mediation shall continue while such a motion is 
pending absent a contrary order of the court or a 
decision of the mediator to adjourn pending 
disposition of the motion. Time for completing 
mediation shall be tolled during any periods where 
mediation is interrupted pending resolution of such a 
mot ions. 

Sanctions for Failure to Amear. ! H t @ ? m m ~ L ~  iipm’t 

I LIVII r 
z t - l l . @  

If a party fails to appear at a duly 
noticed mediation conference without aood cause, the 
court upon motion shall impose sanctions, includina an 
award of mediator and attornev fees and other costs, 
aaainst the partv failina to appear. If a partv to 
mediation is a Dublic entity required to conduct its 
business pursuant to chapter 286,  Florida Statutes, 
that party shall be deemed to aDpear at a mediatioq 
conference bv the Dhvsical presence of a 
representative with full authoritv to negotiate on 
behalf of the entitv and to recommend settlement to 
the appropriate decision-makina bo dv of the entitv. 
Qtherwise, unless stipulated bv the Parties. a party 
is deemed to aDpear at a mediation conference if the 
following persons are phvsically p resent: 

-6- 



f l )  The Dartv or its reDresentative havinu full 
authority to settle without further 
consultation: and 

( 2 )  The Dartv's counsel of record, if any: and 

( 3 )  A reDresentative of the insurance carrier for any 
insured Dartv who is not such carrier's outside 
counsel and who has full authoritv to settle 
without further consultation. 

(c) Adjournments. The mediator may adjourn the mediation 
conference at any time and may set times for 
reconvening the adjourned conference notwithstanding 
rule 1.710(a). 
for parties present at the adjourned conference. 

No further notification is required 
The 

(d) Counsel. The mediator shall at all times be in 
control of the mediation and the procedures to be 
followed in the mediation. Counsel 

be permitted to p&mlx+y communicate privately with 
their clients. Pel is 

VlK shall 

of the mediator and with the aureement of the p arties, 
mediation may Droceed in the absence of counsel unless 
otherwise ordered bv the court. 

(e) Communication with Parties. The mediator may meet and 
consult privately with any party or parties or their 
counsel. WiLh Lcxmwm-t uf  Lhc y a e d ,  t- 

ff) ADDointment of the Mediator. 

1 1 ' 1  Within 10 davs of the order of referral, the 
parties may auree upon a stiDulation with the 
court desiunating: 

fa) A certified mediator: or 

fb) A mediator who does not meet the 
certification reauirements of these rules but 
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who, in the opinion of the parties and upon 
review by the presidinu iudue, is otherwise 
aualified bv traininu or experience to mediate 
1 

( 2 )  If the parties cannot aaree upon a mediator 
within 10 davs of the order of referral, the 
plaintiff or petitioner sha 11 so notifv the court 
within 10 davs of the exp iration of the period to 
aclree on a mediator, and the court shall appoint 
a certified mediator selected bv rotation or bv 
such other procedures as may be adopted bv 
administrative order of the chief iudue in the 
circuit in which the action is pendinu. 

# i=i Ti- Compensation of the Mediator. #r@ 

- The mediator may be compensated or m 
uncompensated, ya 

pu&ca. When the mediator is compensated in 
whole or Dart bv the parties, the Dresidinu judue mav 
determine the reasonableness of the fees charued bv 
the mediator. In the absence of a written 
agreements providing for the mediator's compensation. 

1 . I - ,  - 
LU Y Lu L-L uf 

be compensated at the hourly rate set by the presiding 
judge in the referral order. Where appropriate, each 
party shall pay a proportionate share of the total 
charges of the mediator. Pa rties mav object to the 
rate of the mediator's compensation within 15 davs of 
the order of referral by servina an obiection on all, < 

RULE 1.730 COMPLETION OF MEDIATION 

(a) Tb.qmr?i?erf No Agreement. If the parties 
do not reach any agreement as to any matter as a 
result of mediation, the mediator shall 
report mreh the lack of an aareement to the court 
without any comment or recommendation. With the 
consent of the parties, the mediator's report mav also 
identifv any pendina motions or outstanding leual 
issues, discovery process, or other action by anv 
partv which. if resolved or completed, would 
facilitate the possibility of a settlement. 
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(b) Agreement. If an agreement 
c r  F ; t l P t i G l  is reached, -w~ - -- - 2 I. c- 

UL VI I U I  A u u d e f  LV 

ekteLm+rt-& 2,- t k  c m r t ,  z-& it shall be 
reduced to writing7 and signed by the parties and 
their counsel, if any-r, 2 - 

shall be filed when reauired bv law or with the 
parties' consent. If the aareement is not filed, a 
joint notice of dismissal shall be filed. Bv 
stiwlation of the Darties, the aareement mav be 
electronicallv or stenoaraahicallv recorded. In such 
event, the transcriat mav be filed with the court. 

I \  

1C.l 

&.). fa)- Imposition of Sanctions. In the event of any breach 
agreement, or failure to perform under the 
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,cn;zt. the court upon motion 
may imDose sanctions, includina costs, attornev fees, 
!nu entry of 
judument on the aareement. 

RULE 1.740 FAMILY M MEDIATION 

(a) ApDlicabilitv. This rule applies to the 
mediation of familv matters and issues onlv and 
controls over conflictinu Dr ovisions in rules 
1.710, 1.720, and 1,730. For PurDoses of this 
rule, "familv matters and issues" means issues in 
marriaue dissolution and Dost-dissolution 
proceedinas and in domestic Droceedinus between 
unmarried parents, unless exceDted from 
mediation bv statute or court rule. 

Ib) Referral. ExceDt as Drovided bv law and this 
rule, all contested familv matters and issues may 
be referred to mediation. Everv effort should be 
made to expedite mediation of familv issues. 

(c! Limitation on Referral to Mediation. U nless 
otherwise aureed by the Darties. fa milv m atters 
and issues mav be referred to a mediator or 
mediation Drouram which charaes a fee onlv after 
the court has determined that the parties have 
the financial abilitv to pav a fee, This 
determination may be based upon the parties' 
financial affidavits or other financial 
information available to the court. When 
aDDroDriate, the court shall amortion mediation 
fees between the Darties and shall state each 
party's share in the order of referral. 

Id! Appearances. Unless otherwise stiDulated bv the 
parties. a Dartv is deemed to aDDear at a familv 
mediation convened pursuant to this rule if the 
named partv is Dhvsicallv Dr esent at the 
m y  
mediator and with the aureement of the parties, 
familv mediation may proceed in the absence of 
counsel unless otherwise ordered bv the court. 
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(e) C ompletion of  Mediation. Mediation shall be 
completed within 75 davs of the first mediation 
conference unless extended by order of the 
court. 

(f) Report on Aureement. 

(11 If aareement i s  reached as to any matter or 
issue, includina leaal or factual issues to 
be determined bv the court, the aureement 
shall be reduced to writina, sianed bv the 
parties and their counsel, if anv and if 
present, and submitted to the court. If 
counsel for anv partv is not present when 
the aureement is reached and does not sian 
the agreement or object in writinu to the 
aareement within 10 davs after receiDt, the 
aureement is presumed to be approved by 
counsel and shall be filed with the court bv 
the mediator. An obiection shall be served 
on the mediator, the parties, and counsel. 

(2) A fter the aareement is filed, the court 
shall take action as reauired bv law. When 
court approval is not necessarv, the 
aareement shall become bindina upon filina. 
When court awroval is necessarv, the 
aareement shall become bindina upon 
approval. In either event, the aareement 
shall be made part of the final judument or 
order in the case. 

RULE 1.750 SMALL CLAIMS MATTERS 

(a) Apglicabilitv. This rule applies to the mediation of 
small claims matters and issues onlv and controls over 
conflictina Drovisions in rules 1.710. 1.720, a nd 
1.730. 

fbfLlsl Scheduling. The mediator shall be appointed and the 
mediation conference held during or immediately after 
the pretrial conference unless otherwise ordered by 
the court. In no event shall the mediation conference 
be held more than 14 days after the pretrial 
conference. 

fb-f-0- Settlement Authority. If a party gives counsel or 
another representative authority to settle the matter, 
the party need not appear in person. Counsel or the 
other representative may speak for the party . .  in the 
mediation conference -,j Ll- . .  
bii L n : ' o  ya-ll L , v w  ii-1 RE:= l o  ~ L W  

7-n 
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wm Agreement. Any agreements reached as a result of 
small claims mediation shall be written in the form of 
a stipulation. After court review pttr%um-F 
I . I J  (b), the stipulation shall be entered as an order 
of the court. 
7 7 3  1 -  

RULE 1 . 7 6 0  MEDIATOR QUALIFICATIONS 

(a) County Court Mediators. For certification kq-th-e 
a mediator of county court matters 

must: 

(1) kmve Completed a minimum of e 2 0  hours in a 
training program certified by the Supreme Court; 
artct 

(2) have Observed a minimum of four countv court 
mediation conferences conducted by a court 
certified mediator-tand j4-j heve conducted four 
countv court 8 mediation conferences under the 
suDervision and observation of a court certified 
mediator; and 

. .  La- ~ ~ ~ " ? % f , ~  I 

-+8+f Be of good moral character: or 

& t6-f Be certified as a circuit court or family 
mediator. 

(b) Family Mediators. For certification 
a mediator of family and dissolution of 

marriage issues musti 

(I'l +rave Completed a minimum of 40 hours in a 
familv mediation training prouram course 
certified by the Supreme Court; P 

-0- Have a masters degree or doctorate in social 
work, mental health, behavioral or social 
sciences; or be a physician certified to practice 
adult or child psychiatry; or be an attorney or a 
certified public accountant licensed to practice 
in any United States jurisdiction; and fzt have 
at least four years practical experience in one 
of the a-kmve aforementioned fields; d or have 
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, 

eiaht vears familv mediation exDerience with a 
minimum of ten mediations Der vear: 

( 3 )  Observe two familv mediations conducted bv a 
certified family mediator and conduct two familv 
mediations under the suDervision and observation 
of a certified familv mediator: and 

J v L t J I .  Be of uood 
( 4 )  :,- u; -Lhe 

moral character. 

(c) Circuit Court Mediators. For certification 3q-th-e 
#HE mediator of circuit court 

matters, other than family matters, must2 

fz)- Complete a minimum of u 40 hours in a circuit 
court mediation training program certified by the 
Supreme Court; 

, wr Be a member in good standing of the 
Florida Bar with at least five years of Florida 
p r a c t i c e d  and be an active member of the 
Florida Bar within one Year of amlication for 
certification. This DaraaraDh notwithstand- 
ina. the chief iudae, uDon written reauest 
settinu forth reasonable and sufficient urounds, 
mav certifv as a circuit court mediator a r etired 
judue who was a member of the bar in the state in 
which the iudae presided. The iudae must have 
been a member in aood standina of the 
bar of another state for at least five vears 
immediatelv Drecedina the Year certification is 
souaht and must meet the trainina - reauirements of 
subsection (1); 

( 3 )  Observe two circuit court mediations conducted bv 
a certified circuit mediator and conduct two 
circuit mediations under the suuervision and 
observation of a certified circuit court 
mediator: and 

( 4 )  Be of good moral character. 

(d) Special Conditions. 2 

an-ebdm Mediators who have been duly certified as 
circuit court or familv mediators before Julv 1. 1990, 
shall be deemed aualified as circuit court or familv 
mediators pursuant to these rules. 
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n 1 - 7  
I i  I.1 
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Original Proceeding - Florida Rules of Civil Procedure 

Lawrence M. Watson, Jr., Chairman, Supreme Court Standing 
Committee on Mediation and Arbitration Rules, Orlando, Florida, 

Petitioner 

Comments on Proposed Amendments: 

James B. Chaplin, Mediation, Inc., Fort Lauderdale, Florida; 

A1 Lee, Ocala, Florida; 

Michael J. Samuels, Mediation & Arbitration Division, Miami, 
Florida; 

Richard B. Collins and William J. Miller, Jr. of Collins, Dennis 
& Truett, P.A., Tallahassee, Florida; 

Henry P. Trawick, Jr. of Trawick, Hammersley & Valentine, P.A., 
Sarasota, Florida; 

John F. Harkness, Jr., Executive Director, The Florida Bar, 
Tallahassee, Florida; 

Frederick E. Hasty, I11 of Wicker, Smith, Blomqvist, Tutan, 
O'Hara, McCoy, Graham & Lane, P.A., Miami, Florida, for Florida 
Medical Malpractice Claims Counsel, Inc. 

Honorable Daniel T. K. Hurley, Chief Judge, Fifteenth Judicial 
Circuit, West Palm Beach, Florida; 

James F. Murley, Executive Director, 1000 Friends of Florida, 
Tallahassee, Florida. 

-17- 


