Supreme Court of Florida

No. 75,151

IN RE: AMENDMENT TO FLORIDA RULES OF CIVIL
PROCEDURE 1.700-1.780 (MEDIATION).

[June 21, 19901

PER CUHIAM.

By administrative order of July 26, 1989, this Court
appointed a special committee on mediation and arbitration rules
as a standing committee of the Supreme Court. With that
appointment, this Court further directed the committee to develop
a report recommending changes i1n procedural rules governing
mediation and arbitration, recommending standards of conduct
governing mediators and arbitrators, and suggesting needed
legislation to enhance alternative dispute resolution programs in
Florida. The committee has filed its report on proposed rules

changes with this Court. We published these proposed changes,




received comments thereon, heard oral arguments, and solicited
and received additional comments from the committee.’
The committee has worked diligently, tirelessly, and
objectively in its efforts to fashion appropriate rules. The use
of mediation and arbitration in conjunction with traditional
legal procedures is currently a developing concept. As
experience and use develop, additional rule changes will be

1ike1y.2 We placed a heavy responsibility on our committee,

L nits report, the committee stated:

The Committee®s proposed rule changes reflect
a blend of three philosophical approaches.
First, the Committee sought to take maximum
advantage of the one year of practical
experience Florida has had iIn court-sanctioned
ADR procedures. Based on this experience, the
Committee iIs recommending rather substantial
deletions from certain parts of the old rules
which, although originally implemented with the
best of intentions, have proven to serve no real
purpose as procedural guidelines. Second, the
Committee sought to enhance the overall
consensual atmosphere of ADR in Florida by
putting more control of the process in the hands
of the parties involved. Hence, suggested
modifications of the rules have been made to
allow more direct involvement by the parties in
initiating mediation, selection of mediators,
timing of the mediation conference, and
initiating enforcement procedures. Finally, the
Committee was keenly aware of the colloquial
axiom, "If it ain“"tbroke, don*t fix it."" Every
effort was thus made to preserve the functions
that are working.

2 Wwe recognize that the qualifications for mediators should be
placed somewhere other than these rules of civil procedure.
Other rules regarding the standards of conduct of mediators will
be forthcoming, at which time it is likely that rule 1.760 will
be relocated.




which, after argument, agreed to some suggested changes to its
proposals. For the most part, we accept its final views.

Attached hereto, as an appendix, are the rules as amended
and now approved by the Court. They shall become effective July
1, 1990.

It is so ordered.

EHRLICH, C.J., and OVERTON, McDONALD, SHAW, BARKETT, GRIMES and
KOGAN, JJ., Concur

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF

FILED, DETERMINED. THE FILING OF A MOTION FOR REHEARING SHALL
NOT ALTER THE EFFECTIVE DATE OF THESE RULES.




RULE 1.700 RULES COMMON TO MEDIATION OR ARBITRATION

(a) Referral by Presiding Judge or by Stipulation. EXcept
as hereinafter provided, the presiding judge may order
refer any contested civil matter or selected issues
referred for—assignment to mediation or arbitration.

The parties to anv contested civil matter mav file a

€ T T T ot p—
between them at any time. uch stipulation sha be
incorporated into th rder of referral.

(1) Conference or Hearing Date. Unless otherwise
ordered bv the court, #the First mediation

conference or arbitration hearing shall be held
within 60 days of the order of referralsuntess

sooner—ordered—by—the—~court

(2) Notice. Within 10 days after the order of
referral ease—thasbpeenreferred—for—either
medtatiton—or—arpteratton, the court or its

designee, who may be thg mediator or arbitrator.
shall notify the parties and—either—themediator

or—arbitrator In writing of the date, time, and
place of the conference or hearinu unle§s the
rder of referral specifies th te, time.

place.

(b) Motion to Dispense with Mediation and Arbitration. A
party may move, within 15 days after service—of the

order of referral, to dispense with mediation end—with
or arbItratlon——respectrveiy— ife

(1) The issue to be considered has been previously
mediated or arbitrated between the same parties
pursuant to Florida law;

i 1.7 b);

(4) other uood cause is shown.

(c) Motion to Waiver—or Deferrat—=f Mediation or
Arbitration. Within 15 days of the eourt order of
referral , assigning—the case—to mediationror
arbitration; any party may file a motion with the
court to defer or—forego the proceeding process. The
movant an+ shall set such the motion to defer for
hearing prior to the date—that—mediation—or
arbitration—has—been—ordered scheduled date for

mediation or arbitration. with mNotice OF the hearing

shall be provided to all interested parties, including
any mediator or arbitrator thet who has been
appointed. sSw=t The motion shall set forth, in

—-4-




detail, the facts and circumstances supportln? the
motion. Mediation or arbitration shall be tolle
until disposition of the motion.

tey Disqualification of a Mediator or Arbitrator. Any

RULE 1.710
(a)

party may move the—court to enter an order

disaualifving a mediator or an arbitrator
for good cause. z2Zﬁ;E3Ze—protthnﬂn&ﬂaf—F%a——R——Etv—
P+—1-432—Mediators—eandarbitrators—have—a—duty—to
disclose—any—factbearingon—theirqualtificationsy
inetuding—eany—feact—which—woultd—be—ground—for

o ) ) _If the court rules that
a mediator or arbitrator is disqualified from hearing
a case, an order shall be entered setting forth the
name of a qualified replacement. Nothing in this
provision shall preclude itmtt—the—dtscretion—of—a
mediators or arbitrator2 =~ from disaualifving
themselves or refuseing any assignment.

’

ro fimm - | - ] :
The time for mediation or arbltratlon shall be tolled
durlng any perlods in whlch :

+=

o a motion IQ_QLQQQQLLiM_JS_QQQQ$_Q

MEDIATION RULES

Completion of Mediation. Mediation shall be completed
within 36 45 days of the first mediation conference
unless extended by order of the court or bv
stipulation of the parties. onmotiomr—ef—themediator
or—of—a—party-— No—extensionoftime—shallt—befor——=

X ) - .
period excfedtng 60—days—from-the—first mediation
?°"fﬁFeT°§ ?hf mfdiat°rls report s?aii be ff%e?.

Exclusions from Mediation. The following categories—f
ctaims actions shall not be referred to mediation
except upon petition of all parties~:

(1) Appeals from rulings of administrative agencies;
(2) Bond estreatures;

(3) Forfeirtures of seized property;

(4) Habeas corpus and extraordinary writs;




(5) Bond validations;

(6) Declaratory relief:_or

5 2 1ieg . ¥ 13 it e,
except—issues—of parental—responsibility

(1) 8y Such oQther matters as may be specified by

administrative order of the chief judge in the
circuit,

(c) Discovery. Discovery pursuanmt— vm—trmmie 1 28F—ito— R~
&+v——F- may continue throughout mediation. Such

drscovery—may—be—de}aye&—er—deferred—upcn—agreement—of
. . . L ,

th? p?rtxgs ﬁi?]dﬁfcc:ery s?a%i @e he%d i q?f;&nz!

settlementagreement—to—the—court-

RULE 1.720 MEDIATION PROCEDURES

(a) Interim or Emergency Relief. pa pither party may apply
to the court for interim or emergency relief at any
time. Mediation shall continue whille such a motlon is
pending absent a contrary order of the court or
decision of the mediator to adjourn pending
disposition of the motion. Time for completing
mediation shall be tolled during any periods where
mediation is interrupted pending resolution of such a
motions.

(b) Sanctions for Failure to Appear. Fhe—court;—upon

provided by—thePlorida—Rutes—of Civil Procedure;

credad o f the £ 1 | .

mediator—- If a party fails to a r at a dul
icod (iate F _appear at a du.y

hout aood cause, the
court upon motion shall impose sanctions, includina an
Wi T mediator ttornev T ther t

aaainst the party falllnajtg appe q; If a Qarty 1o
mediation i ubl nti ir
business pursuant to chapter 286, Florlda Statutes

that party shall be deemed to appear at a gdlatlgq
conference bv _the phvsical presence of a

repr ntative with full thoritv to n tiat n
behalf of the entitv and to recommend settlement to

the aDproprlate decusuon makina bodv of the entitv.

I ned to appear at a mediation conference if th
ersons_are Lly present:




(2_The nartv's caunsel of record. if anv: and

3y A representative of the insurance carrier for anv
{3 r—=- I I . ! AL i
counsel and who has full authoritv to settle
it FLrt I =

(c) Adjournments. The mediator may adjourn the mediation
conference at any time and may set times for
reconvening the adjourned conference notwithstanding
rule 1.710(a). No further notification iIs required
for parties present at the adjourned conference.

. c ; i :
tn—the ?91“1?“ oﬁ th? medIﬁFof. t?e matter—rs—not

(d) Counsel. The mediator shall at all times be in
control of the mediation and the procedures to be
followed in the mediation. Counsel f?F]ﬁach—PﬁrtY“maY
attend—the mediationr—ecoenference—and sha at—ati—times
be permitted to privatety communicate privately with
their clients. Presence—of counsel—is notregquired
and—in—the—diseretionof—themediater—mediation—may—
proceed—in—the—absence—of—counsel~ _g_;hg_gégg;ggigg
of the mediator and with the aareement of the parties,
mediation mav proceed in the abhsence of counsel unless
otherwise ordered bv the court.

(e) Communication with Parties. The mediator may meet and
consul} privately with any party or parties or their
counse Heh—eonsent—ofthe—rparties;—themediator

i A . : Tvred—imt] o

P - o . e . sha. - LAY e Py . .. R
1cu.LatU.LD areMotIrestricted I TtNe I I—CoOuiuIirruaLviUll

: . ; ;
“ﬁtv third Partxeflconfernrng procedurat—or

f Appointment OF the Mediator.

Sthi 3 g F 1 I L 1
parties mav_auree upon a stivulation with the
court desiunating:




all or some of the issues in the particular case.

within 10 davs of the order of referral, the

plaintiff or petitioner shall so notifv the court
within 10 davs of the expiration of the period to

agree 0on a mediator, and the court shall appoint
= fiod F i i i |
such other procedures as may be adopted bv

circuit in which the action is pending,

(9) £H—&ppointment—and Compensation of the Mediator. ®r=

RULE 1.730
€))

presiding—judge—may eappoint—any person—as—a mediator

L . . i
who meet? Fhe quaixfzcatrcns,sgt forth I these ru%ss
The gresxdxng 3;&;5 may eSO xniapprcprx?te :afss

: Limt i X X :
mecHators— The mediator may be compensated or m

uncompensated, roltunteer—r—government—employee—or—may
e ; u—the—writtemragreement—of

the—partiess When the mediator is compensated in
whole or Dart bv the parties, the presiding judge mav
bleness of the fees charued bv

determine the reasonal
the mediator. In the absence of a such written
agreements providing for th tor” mpensation.

e .
or T? o objections s?r;?d ?g ﬁhe me?xff°r a?d other

referring—the matter—tomediation; the mediator shall
be compensated at the hourly rate set by the presiding
judge In the referral order. Where appropriate, each
party shall pay a proportionate share of the total
charges of the mediator. Parties mav object to the
rate of the mediator®s compensation within 15 davs of
th rder of referral rvina an objection on all,

other parties and the mediator.
COMPLETION OF MEDIATION

Report—of NO Agreement. Im—ceases—where IF the parties
do not reach any agreement as to any matter as a
result of mediation, the mediator shall immediately
report such the lack of an aareement to the court
without any comment or recommendation. With the
nsent of th rti the mediator”

r rt mav

identifv any pending motions or outstanding legal

r_other
party which. if resolved or complete:
F | THE ;

1 1 \/ I

tion

d. would
lement.

nv




(b) Reﬁef*f?f Agreement. _In—eases—where |f an agreement
or partial agreement IS reached, as—te—any—matter—or

issuwe;—ineludingtecaror ractuar—issues—teo—be
determined—by the court;—su=r it aareement shall be
reduced to writing7 and signed by the parties and
their counsel If any7. andbe—immediateltythere-

I ~J W 4 b —.
L IS L COUUIToT™l, B U lua_y

parties” consent. 1T the aareement is not filed. a
Joint notice of dismissal shall be filed. Bv

electronically OF stenographically recor In such
vent, the transcriat mav fil with th rt.
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LULL L o nuULiull. wWiILITLII 1V ua_y:) [ G By ) - ¢ 0y LCbeJ.V.LJI.\J LI

b P % | e ol =
CITTTT I LTI wWITT LT QLJLJ.LULJJ. LALT . i 9 N VIS L OUU L U IO IIVL

s
5
g
H
g
d
rh
g
=
= =
q
b
H
g
lq
q
d
'—
u
a
<
d
H
A
(]
s
I—
g

ApPpPLUV L1y UL

. . . . . .
ftie# a wrrtten :kJEiEI:" within—1¢ 3
Te:ieuxng thf repefe ehef?gffemeu: shai% kf::' i
Fi i r
t? a#cpt anypart—of t?s agreement ex?her pmrtj.mmy
i?;htn %? ﬂn%! ;f ;azsrf ' ‘i?
o . N
After-making—the determination—cealtted—for—in—this
Yo —t} | . i .L 1 . : { )

rejecting—the—agreement—in—wholteor—in—rpart;—hoitding

setting—thecase—for—trial-

(c) t¢F Imposition of Sanctions. In the event of any breach
or fallure to perform under the %ffﬁﬂ}ated agreement




Fate;—aha b
ourt upon motion

may impose sanctions, includina costs, attornev fees,
g;_gLhg;_épp;%Q;LgLg_;gmgg;gg_;gglgg;gg_entry_of
judgment on the aareement.
RULE 1.740 FAMILY &aw MEDIATION
. > Frowtd] , ' ot :

. h | L PR S .. b . \ P h N Y
ALTIILVUTTLT 1 COUUIIO LTI 1L LU Lo OUTO - LI LT OoTo LI Wil roll 1Y
|4
. .

LITCTL T LT
Public—Accountant mediator—Ffhecourt—may refer—parentat

i P - . .. ] al o o - 1o
.LUDLJUII.DJ.UJ.J_.LL_Y L0 UT O LU .ll.U.ll-.LClW_YUJ. A LaLUL LI OUCII

cases+

(a) Applicability. This rule applies to the
mediation of familv matters and issues onlv and
controls over conflictinu provisions in rules

7 . urposes I

mediation bv_statute or court rule.

(by Referral. Except as provided bv law and this
rul 11 ntest fami lv matter i may

referred to mediation. Everv effort shoul
1

(c¢) Limitation on Referral to Mediation. Unless
otherwise aureed by the Darties. fanilv _matters
and i1ssues mav be referred to a mediator or
mediation program which char T nlv after
th rt h termin that th rti hav

the financial abilitv to pav a fee, This

determination may be based upon the parties”
financial affidavits or other financial

information available to the court. When
appropriate, the court shall apportion mediation
fees between the Darties and shall state each

party"s share in the order of referral.

(d) Appearances. Unless otherwise stipulated bv the

parties. a party IS deemed to appear at a familv
mediation conven rsuant to this rule i1f th

named partv IS phvysicallyv present at the

mediation conference. 1In the discretion of the
mediator and with th reement of th rti
familv mediation mav proceed In the absence of
counsel unless otherwise ordered bv the court.

_lo_




(£)_Report on Aureement.

(1Y IFf aareement i s reached as to anv matter or

RULE 1.750 SMALL CLAIMS MATTERS
(a) Applicability, This rule applies to the mediation of
aonlv_and controls aver

small _claims matters and 1ssues
conflictina provisions in rules 1.710. 1.720, and

1.730.

ta¥(b) Scheduling. The mediator shall be appointed and the
mediation conference held during or immediately after
the pretrial conference unless otherwise ordered by
the court. In no event shall the mediation conference
be held more than 14 days after the pretrial
conference.

tby(c) Settlement Authority. If a party gives counsel or
another representative authority to settle the matter,
the party need not appear iIn person. Counsel or the
other representative may speak for the party.in the
mediation conference i i T i
et ; 1720«
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tey(d) Agreement. Any agreements reached as a result of

RULE 1.760

(@

(b)

small claims mediation shall be written iIn the form of
a stipulation. After court review pursuvant—te—Rule
1+=#3-+te)y+ the stipulation shall be entered as an order
of the court.

MEDIATOR QUALIFICATIONS

County Court Mediators. For certification by—the
Supreme—€ourt; a mediator of county court matters
must:

(1) have Completed a minimum of & 20 hours_in a
training program certified by the Supreme Court;
and

(2) heve Observed a minimum of four countv court
mediation conferences conducted by a court
certified mediator+and {4y heve conducted four
countv court a mediation conferences under the
supervision and observation of a court certified
mediator; and

. e C s
3) £ e ' i fied tator:

and
) Ay e e e e Dy e e T
. 4
Statutes—(3987) Be of good moral character: or

(4) 6y Be certified as a circuit court or family
mediator.

Family Mediators. For certification 2
€ourty a mediator of family and dissolution of
marriage issues must:

(1) 13 have Completed a minimum of 40 hours in a
family mediation training prouram course
certified by the Supreme Court; or—heve—received

. ; ) c
e Mas??rslaegi?e tm—famity megtafxo"ifr°m an

(2) t1r Have a masters degree or doctorate in social
work, mental health, behavioral or social
sciences; or be a physician certified to practice
adult or child psychiatry; or be an attorney or a
certified public accountant licensed to practice
in any United States jurisdiction; and 23 have
at least four years practical experience In one
of the above aforementioned fields; and or have

-12~
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(d

t L
ﬁammﬁ%ﬁmhmanmd

(4) hevebeen—certified by thethief Judge—ofthe
Sl : cection 44

5923y~ Be of uood
moral character.

Circuit Court Mediators. For certification by—the
Supreme—€ourty_a the mediator of circuit court
matters, other than family matters, must:

(1) 2% Complete a minimum of = 40 hours_in _a circui
court mediation training program certified by the
Supreme Court;

{2) )y beoaformer—judgeofa—triat court—whowas—=a
] ‘ the ] T o it he

presided- o Be a member in_good standing of the
Florida Bar with at least fiVve years of Florida

practices+—and and be an active member of the

Florida Bar within one vear of application for
Certlflcatlon- This paragraph notwithstand-

ng, the chief i1udae, upon wrltten reauest
T h | fi

m
been a member in aood standina of the

bar of another state for at least five vears
immediatelv preceding the vear certification is
souaht and must meet the trainina reauirements of

subsection (1):

(3y__ Observe two circuilt court mediations conducted bv
a certified circuit mediator and conduct two
circuit mediations under the supervision and
observation of a certified circuit court
mediator: and

(4) Be of good moral character.

Special Conditions. Prior—to—January—31—1989%—the
ChiefFud ‘ e ) g '
and—who Mediators who have been duly certified as

circuit court or familv mediators before Jullv 1. 1990
hall lifi ) i

mediators pursuant to these rules.
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Original Proceeding - Florida Rules of Civil Procedure

Lawrence M. Watson, Jr., Chairman, Supreme Court Standing
Committee on Mediation and Arbitration Rules, Orlando, Florida,

Petitioner

Comments on Proposed Amendments:
James B. Chaplin, Mediation, Inc., Fort Lauderdale, Florida;
Al Lee, Ocala, Florida;

Michael J. Samuels, Mediation & Arbitration Division, Miami,
Florida;

Richard B. Collins and William J. Miller, Jr. of Collins, Dennis
& Truett, P.A., Tallahassee, Florida;

Henry P. Trawick, Jr. of Trawick, Hammersley & Valentine, P.A.,
Sarasota, Florida;

John F. Harkness, Jr., Executive Director, The Florida Bar,
Tallahassee, Florida;

Frederick E. Hasty, 111 of Wicker, Smith, Blomgvist, Tutan,
O'Hara, McCoy, Graham & Lane, P.A., Miami, Florida, for Florida
Medical Malpractice Claims Counsel, Inc.

Honorable Daniel T. K. Hurley, Chief Judge, Fifteenth Judicial
Circuit, West Palm Beach, Florida;

James F. Murley, Executive Director, 1000 Friends of Florida,
Tallahassee, Florida.
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