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referred to as "Petitionersn. 
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-0FTiiE cA8E 

For plrposes of her A r m e r  Brief, Respomlent, Iconney, adopts the Statement of 

the Case contained in the Initial Briefs of petitioners. 

8TATEMENTOFTHEFAC"S 

While Respondent, mnney, in laxye part agrees with and adopts the Statement of 

the Facts set forth in the Initial Briefs of petitioners, some of Petitioners' 

purported factual assertions are incomplete or inaccurate, and therefore require 

clarification. 

?he consistent, undiqmted testhny at trial, not only from Respondent's 

traffic engineering e x p e r t  witness, Arnold Ftams, who mndered the opinion that the 

subject intersection was an inherently dangerous condition and hidden trap (R:951), 

but fm SOFDZPS district safety engineer, Gustavo M d t ,  and county's traffic 

engineer, Charles u, established that the geanetry of the subject intersect ion 
was bdeed umsual. and unique, and that the unusual angulation, which reduced driver 

sight distances, increased the dangerousness of the intersection (R:779-780; 1218; 

1242-1243; 1254; 1258). In addition to the inheren t dangerownew arising frcan the 

unusual geametry of the intersection, its rural  setting, limited sight distances, 

absence of artificial illumination and lack of side friction (roadside businesses, 

driveways, or side mads) for a substantidl distance in advance of the intersection 

(R:547; 549; 692), mndered this inbsech 'on a a t i o n  requiring the highest level 

of (R:912-921; 945). 

In its statement of the Facts, SFDOT tacitly admawledges the inherent hazards 

created by the subject k k z s e c t  ion, when it describes the b m  additional legs which 

w e r e  present at t h i s  Rre "intersect ion" 

of the two roadways is actually three intersections. SOF'DUT~S district safety 

engineer scfrmidt testified that these additional legs w e r e  necessitated by the 

unusual gecanetry of the intersection (R:800-801). 

'on (SOFEUPS mief, p.3; psp.1). 

1 
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At the time of the subject accident, the speed limit on West I-ake Park Road was 

55 miles per kwur (R:1401). Traffic on S t a t e  Road 710 had the right-of-way thruugh 

the intezsection. There wexe no traffic signals at the intersect ion on the date of 

this accident. The speed limit on S t a t e  Road 710, heading south, was 55 miles per 

hour appmachirq the intersection, and then reduced to 45 miles per hour, at 

approximately 1,560 feet from the mid-point of the intersection (R:926-927; 1623). 

?he assertion of both Petitioners that Messrs. Funk and Sylvester, the occupants 

of the vehicle which collided with the M r .  Konney's vehicle, "were samewfiat familiar" 

with the subject intersection, bears close scrutiny. Since M r .  Funk was killed in 

the subject accident, the only t e s t b n y  on this topic came from M r .  Sylvester. All 

he said was that he "had been dawn that mad before I was young" (R:597-598). 

While Messrs. Fimk and Sylvester knew that West Lake Park Road led into Beeline 

Highway, as to "how far down the mad the intersection was, we -'t clear" (R:613). 

He had been 

married to Lmetta Kcmey for almost ten years. They had one son, Riw Konney 

(R:1448; 1457). Mr. Kcmey, as an enployee of the nearby Pratt-Whitney plant, had 

scane familiarity with the mad and h t x s e c h  'on, but his  experience warrants review. 

Mr.  Konney had in fact previauSly mred the night shift  (4:OO p.m. - 12:OO a.m.), 
but had not done so on a regular basis since four to five years prior to the accident 

(R:1953). Since 1978 or 1979, M r .  Konney had worled the day shift  (8:OO a.m. - 4:OO 
p.m.), except for one night a week, when he wwld work f m  4:OO p.m. to midnight 

(R:1477-1479). In any event, the familiarity of drivers with the existence of the 

subject intersectiOn was not shcrwn to have anything to do with their lawwledge of the 

inherent dangeroumss of the intersect ion (R:968-969). In fact, Warning is more 

important for people that xuutinely drive on a rcad than for first time users (~:1112). 

On the day of the accident, Douglas M. Konney was 37 years old. 

AS noted by Petitioners, the FLlnk and Sylvester vehicle was followed for a 

substantial period of tim prior to this accident by a vehicle driven by ~enneth 
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parramore attended the State of Florida Folice Officer Training Academy, and was 

trained to detect an inpaired driver (R:542). Officer Parramre testified, withaut 

abjection, that in his opinion as a police officer, he saw no evidence whatsoever 

that the driver of the Ftmk vehicle was impaired (R:550). Additionally, Sylvester 

did not recall seeing any signs on West Lake Park Road, including the stap ahad sign 

and stop sign (R:598). Further, Sylvester did not see the Konney vehicle approaching 

on State Road 710 prior to impact (R:600). 

SOFEUT's statement that Respondent's decederrt "a-y &served Funk's 

vehicle passing, or abuut to pass the stop sign, shce he locked his brakes.. ." is a t  

best a speculation, and unsupported by record evidence. One undispu- fact, 

however, does remain: the vehicles collided, resulting in two fatalities. If in 

fact M r .  Konney observed the Ftmk vehicle prior to hpact, he obviously did so at a 

location on S.R. 710 w h i c h  did not allow him sufficient time to caw to a caplete 

stop or slow sufficiently to avoid impact. 

Bath Btitianers nmtion in their Statement of Facts that the subject intersection, 

accordiq to accident records and certam ' trial exhibits (Def.Ex. 2a and 2b; 

P1.Ex. 33), did not met or exceed certain statewide averages for traffic accidents, 

and therefore did not trigger evaluation of this facility based on accident data. In 

order to understand the significance of these sta-, it is mcessaq to further 

review certain evidence adduced at trial. 

First, the accident data described by SO= is gathemd, collated and 

computerized at the S O m ' s  Tallahassee central safety office (~:703), and is based 

on a review of accident reports received from police agencies statewide, including 

the Florida Highway Patml, and ccunty and municipal police agencies. 'Ihe data 

entered into SOFEUT's central ccar@uter system does not discriminate between accidents 

involving only property damage or minor injury, and accidents involving serious 

persondl injury or death (R:7l2; 714-715). Thus, for exanple, while the subject 

intersection may not have statisticdlly generated a sufficient number of accidents in 

3 
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1986 to exceed the statewide accident rate for similar facilities, nevertheless one 

out of w q  ten traffic fatalities i n  PdLm Beach County in 1986 occurred a t  the 

subject intersection (R:1147-1150). county did not pursue evaluation of a facility 

unless the nllIf33eT of accidents during a given year a t  that location was ten or more- 

a nllIf33eT arbitrarily selected by County's traffic engineer Wdlker (R:1220-1223). 

second, for pupcses of its statistid m u a t i o n ,  the subject intersect ion was 

typed by SOFDcrr as an urban intersection (R:783). SOFDcrr's safety engineer Schmidt 

acknowl&ged that in 1983 the ion was borderlh rural (R:694; 784). 

County's traffic engineer Walker conceded that its characteristics were rural (R:1230). 

Respondent's expert, Anx>ld Ramos, a former SOFEUl? D i s t r i c t  Engineer, testified that 

its lack of artificial lighting, rural location, and absence of side friction, 

necessitated evahating this facility as a rural intersect ion, w h i c h  would have made 

two prior fatali t ies in 1978 highly significant (R:916; 919; 958-960; 971-972). 

Final ly ,  w i t h  respect t o  the widence of accident data a t  trial, both SOFDCTT, 

thrcprgfi its safety engineer Schmidt, arrd caunty, through its traffic engineer Walker, 

agreed that all fatal accident reports are reviewed, and based solely on the accident 

report itself, a decision is made by the respective governmnbl entity, a t  the local 

- level, whether or not t o  conduct a further field review or to undertake any fom of 

remedial action (R:788-789; 791-792; 1218-1219; 1223-1224). Both Petitioners 

aclaxlwledge that fatality rate is a useful traffic engineer- tool (R:1199), yet 

neither Petitioner mderbok significant remedial action follawing the 1978 fatalities 

a t  this in- an. 

In any event, it w a s  established a t  t r i a l  that frun Marrh 30, 1978, to and 

including the date of the subject accident, January 21, 1983, there here a tatdl of 

12 accidents a t  this intersection, producing four fatalities, and eight personal 

injuries (R:953-962; 1496-1500; 1504-1507).  an ~anuary 21, 1983, to and including 

Decaber 16, 1986, there were an additional 16 accidents, involving w e n  fatalities, 

and 14 individuals receiving personal injury (R:962-966; 1500-1504; 1507-1511). 

4 
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Iastly, SOFWT'S request for a specid interroga tory verdict was correct ly 

denied by the trial crxlrt, since the liability issue on which the jury was 

charged as to these Petitioners was whether or not these governmental entities were 

negligent in failing to praperly warn m. mnney of a dangemus condition knawn to 

V. Petitioners, w h i c h  w a s  not readily apparent to him. Citv of St. Fetersbum 

Collom, 419 So.2d 1082, 1086 (Fla. 1982). The jury answered this question in the 

affixmative, finding such negligence to be the legal cause of Douglas Konney's death 

(R: 3241-3243) . 

5 
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lugumnt I: Omflict IsSw (-to-t I ineachof the petitionsrs' 
Briefs) 

The decision of the District caurt of AIJpeal below is wholly consistent and in 

accord with this court's decisions in ~ollcnn and its progeny. once government 

creates a knuwn darqerous condition, which may not be readily apparent to one who 

would be injured by the condition, it has an operational-level duty to properly warn 

such persons of that danger. The failure to properly w a r n  subjects govermmnt to 

liability for negligence at the operationdl level. While cases dealing with initial 

decisions of governmnt to install traffic signals, or decisions to upgrade existing 

facilities, have held such decisions are irmune, planXlhJ-level functions, these 

cdses are qletely impplicable in situations involving known dangerous conditions 

requiring proper warning. Whether the appropriate warning device is a sign or a 

device requiring electricity is irrelevant. The adequacy of Warning is the issue, 

w h i c h  the District C w r t  correctly held is a jury question. 

-t 11: A d n i s s i a  of Evidenoe Prior and subsequsnt Accidents 
(- to BOFDCWs Z&qmmnt If (D) and ocrunty's -t I1 

The subject intersection was an inherentl y -emus candition, and petitioners 

had lcnawledge of this dangerms condition. prior accident data established petitioners' 

knuwledge of the dangemw condition. subsequent accidents wens likewise properly 

admitted to establish the dangerousness of the subject intersection. Respondent's 

traffic engineer- acpert testified concerning prior and subsequent accidents 

occurring at the subject intersecti on. petitioners' to request for admissions 

prapaurded by Bspm%nt also proved these claims. -'s exper t  traffic 

engineer testified that miew of accident reports was the type of infoxmation 

typically relied upcm by traffic emg- in ' their evaluations of a 

given location to deterrmne ' the type and placement of traffic control and warning 

devices, a point which w a s  conceded and acknuwledged by m m ' s  district safety 

engineer and Camty's traffic engineer. 

(A) 1 

6 
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?l.le t r ia l  court properly excluded the proffered testimony of a toxicologist 

through which petitioners attenp3ted to adduce t e s t h n y  concerning the blood alcohol 

level of the driver of the vehicle which struck Mr.  K~nney's vehicle. F i r s t ,  the 

blood alcohol level of M r .  Flmk was irrelevant to any issue in the case, s h  there 

w a s  ample evidem=e of his apparently c a p t e n t  driving fram an eyewitness. Frmn this 

evidence the jury was able t o  deterrrmke * whether the cause of this accident w a s  

Petitioners' failure to properly and adequately warn. Moreover, the blood alcohol 

analysis i tself  was clearly deficient on a number of grounds. Petitioners ccanpletely 

failed to establish the qualifications of the individual who m r t e d l y  drew the 

blood, asrequred ' by IiRS guidelines and statutory mandate, and their a t t ap& to proffer 

certain personnel records of that i n d i v i w  failed because of petitioners' inability 

to meet the statutory re@renmts of Fla. Stat. 590.803(8), §90.803(6), or 590.902. 

Petitioners also ccprrpletely failed to establish the method in  which M r .  Flmk's blood 

w a s  purportedly drawn, or the claim of custody of the Sanple analyzed. Without this 

requisite predicate, any canclusions reached by the toximlcgist w e r e  based upon 

wholly inadmissible evidence and, therefore, themselves imduuss ' ible. 

Aqwnent I17: Th, Tria l  C a r t  Did Not Make Prejudicial Oummnfn to the prospeCtive 
JUry pa;lul (Respanding to Oararty's AI.vuaent I I ( D )  1. 

Caments made by the trial oaurt during Openirrg remarks t o  the jury did not 

imply a lack of due care by canrty. In any event, canrty waived any such objection 

by its conctuCt during voir dire, up to and including the inpaneling of the jury. N o  

prejudice is -ted by county. 

AFsrplent V: Motion for D i r e c t e d  Verdict on the Issue of Causation 

There was extensive apert testimony f m  -'s t ra f f ic  engineeriq 

exper t  showiq haw the SOF'DUPs *roper selection and location of signs on State 

Road 710, itself adequately established a causal nexus between the signage on S t a t e  

Was Prpparly Deaied (mw to W ' S  m t  I1 (A) ) 
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mad 710 and the subject accident. Because all masonable dcorbt should be resolved 

in Respondent's favor, the trial caurt praperly denied sOFp(lll's mation for airected 

VeXdiCt. 

Argmmnt v1:: The Tria l  caurt ~roperly Ruled on the &hissibility of certain 

V e s t e d  with great discretion reg- expert testimony, the t r ia l  court 

properly excluded WFDCrr's atten@ to addue a highly speculative opinion, without 

proper predicate, f m  Depuly Sheriff Bcrwers. The court also properly excluded what 

would have been, at best, cumulative testimofiy frcan one of W m ' s  employees, who 

was not a registered engineer. No prejudice resulted because SOm adduced expert 

Brpert (Rssponding to SOFDOP'S -t I I ( B ) )  

testimony on this identical topic. -'s traffic engineer was properly 

allowed to testify as to driver perception, as not only -'s expe&, but 

soFDcfi7's safety engineer and other SO= employees similarly testified that traffic 

engineers mst in fact consider driver perceptian in muatixq a given location. 

Thmughout its opening statement and closing remarks, ~ ~ X D ~ Y F  continually 

maintained that it had no duty with respect to warning of the subject intersection 

beyond the pla- of traffic signs. Rhe hstmctx 'on given to the jury, read in 

the context of the charge as a whole, did not result in arry prejudice to this 

Petitioner and was proiper. 
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TflE n W  0;p 5llE! DISTRICT OOUKT BE 
BECAIIEIE IT IS W L L Y  WITH THE STARE -818 OF TILIS CXluRll 

?he central issue in this case is whether or not the state, its agencies or 

subdivisions, may be found liable for a failure to prowrly warn of a knuwn dangemus 

condition which the govexmental entity has created, and which may not be readily 

apparent to one who could be injured by that condition. The District Court decision, 

answering this question in the affirmative, specifically relied upon the unbroken 

line of cases emanating fran this Cart's decision in City of St. P&ershm V. 

Collam, 419 So.2d 1082 (Fla. 1982). 

While recognizing the continued viability of the so-called planning level 

activity exception first recognized by th i s  Court in ccmnercial Carrier Cornration 

v. Indian River Wty, 371 So.2d 1010 (Fla. 1979), and reaffirmed in Collm's 

CCBnpanion-, - of Translx, rtation v. Neilson, 419 So.2d 1071 (Ma. 1982) 

(cloaking with sovereign inmumity the initial decision to install traffic control 

devices and refusing to require goverment to periOaically inspect and upgrade its 

facilities) this court in collcun nevertheless recognized certain specific exclusions 

fram acts protected by sovereign inununiw, enumerating s e v d  activities of government 

which are so-called aperational level activities, the improper performance of which 

constitutes negligence. While mccgniziq the need to maintain the requisite level 

of separation of pers mandated by the Florida Constitution, this Court specifically 

fcwd that: 

. . .withcut ly interfering with the governing powers of 
theaxzdlm ' tebranches ,cmrbcanrequire(1) thenecessary  I 

warning or cozmcti.cn of a loxrwn dangeraus condition; (2) the 

aplained and illustrated in carraner~ ial Camis, 371 So.2d 1010 
(Fla. 1979) ; and (3) the prwer cmstrwtion or installation d 

' 

necessary and 13- maintenance of existing imprwements, as 

design of the hpruvement plan, as explained in Neilson, 419 
So.2d 1071 (Fla. 1982). 

419 So.2d at 1086 (-is added). 
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dangeraus condition, petiti- and Amici nevertheless argue that this duty is 

limited in one of t m  ways: (1) the duty to warn requires only the installation of 

siqns; or (2) if required to warn of a known dangerous condition which it m t e ~ ,  

gmernmntf s decision as to the tme of warning device is a planning level function, 

inunune from liability. The position of the petitioners and Amici is not only wholly 

inconSistent with the prior prommcemmb of this Court, ard the broad waiver of 

sarereign immunity contained within Fla. Stat. 5768.28, but would substantially 

rewrite the law of negligence. 

A. Stare Decisis 

~n comercia1 carrier cornration v. Indian River caunty, swra, this court 

f h t  recognized the broad waiver of savereign h u m i t y  intended by the legislature 

by the enactment of Fla. Stat. 9768.28 (1975), and rejected Indian aver CQUlltY's 

argumerrt that no cause of action for negligence exists against the state, wfiere the 

breach of duty is am3 to a particular individual, not the pblic at large. 'Ihe 

state had assert& that all such guvemmntal functions were  exen@ f m  the waiver 

of savereign imunity by the express mding of the statute itself. 'Ibis Caurt's 

rejection of that argument was predicated on analysis of the clear larrguage contained 

in Fla. Stat. §768.28(1) and §768.28(5): 

"Adions at law agahst the state or any of its agencies or 
subdivisions to recover damages in toe for nmey damages against 
the state or its agencies or subdivisions for injury or loss of 
property, persanal injury, or death caused by the negligence or 
wmngful act or h i o n  of any eqgoyee of the agency or subdivision 
while acting w i t h i n  the scope of his office or enployment under 
C- in which the S t a t e  or such agency or subdivision, 

the limitations specified in this act." 
0 

§768.28(1) , Fla.Stat. (1975) (enphasis added). 
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mIhe state and its agencies and subdivisions shall be liable for 
tort claims in the same manner and to the same extent as a 
private individual under like circumstances.. ." 
5768.28(5), F1a.S-t. (1975) (emphasis added). 

371 So.2d at 1016. 

In reject- the govermmt's argument that since private individuals do not 

perfonn governmental functions, there is no waiver where any governmental function is 

involved, this Court adopted the rationale of the United S t a t e s  Supreme Caurt in 

Indian TaJina ccmmny v. United States,  350 U.S. 61, 76 S.Ct. 122, 100 L.Ed. 48 

(1955), construbq the Federal Tort Claims Act. N o t i n g ,  haever, that the Federal 

mrt Claim Act contained a specific ndiscretionary exception" for certain acts of 

government, th i s  Court went on in comercia1 carrier to find that notwi- ' the 

absence of any legislatively created exception within 5768.28 for discretionary 

functions, public policy considerations nevertheless dictated that "...certain 

policy-making, planning or judgmental g o v e  functions cannut be the subject of 

traditional tort liability." 371 So.2d at 1020. 

RLis caurt explicitly adopted a case by case analysis of govemm&& conduct to 

deternune ' whether the conluct in question constituted "planning level" functions- 

generally requiring basic policy decisions - or "cperational level" functions- 
g m l y  regarded as decisions which inplemnt policy. In adwing 

the ~pl~/~operatianaln ~ ~ ~ I X L I  . .  'on, this caut aclamwledged that this analysis 
"offers sme basic guiaeposts, althaugh it certainly presents no panacea." Id. at 1021. 

Most recently, in misner v. Kolb, 543 So.2d 732 (Fla. 1989), this caurt again 
addressed the parameters of sovereign inutamity arising under Fla. Stat. §768.28, and 

s. at 1021. 

recognized that: 

...the tenus "discretionary" and naperational" a m  susc@xb ' le to 
broad definitions. Indeed, every act involves a degree of 
discretion, and every exercise of discret ion involves a physical 
aperation or act. 

- Id. at 736. See also, DeDartment of Transrx, rtation v. Webb, 409 So.2d 1061 (Fla. 1st 

DCA 1981). While recognizing that governmental M t y  derives fran the dcctrh of 
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separation of v, not fmn a duty of care or fmn any statutory basis, this caurt 

went on to state that the termmdiscmtionary", used in the context of a deterrmM ' tion 

of governmenw liability: 

...means that the governmntal act in question irnrolved an 
exercise of executive or legislative power such that, for the 
cour t s  to intemene by way of tort law, it inappropriately would 
entangle itself in fundamental questions of policy and planning.. .An 
"operationaln function, on the other hand is one not necessary to 
or inherent in policy or planning, that merely reflects a secondary 
decision as to h m  those policies or plans will be implmted. 

- Id. at 737 (citations dtted). 

-lying this analysis to the facts at bar, it is clear that with respect to the 

failure to warn of a known dangerous condition, the basic mdiscretionary" decision is 

the initial creation of a dangemus condition. In this case, that condition is the 

intersection where I&. I@nney died. It cmld even be argued that prior to knowledge 

of the dangemuness of the condition, the initial decisions to place traffic control 

and Warning devices is likewise discretionary. However, once the dangerous condition 

became kmm, governrent had to either correct or p m x r  ly warn of the condition. In 

this context, the "operationalm function simply involves the manner in which the 

warning will be carried out. 

governmental policy making decision. 

the adequacy of Warnirrg is an issue to be detennmed ' by the trier of fact. 

Clearly such a decision does nut involve a fundamentdl, 

Even more clearly, as the District Court fcund, 

The evidence at trial in this case clearly established that all decisions 

ion concerning the selection and placement of the warning devices at the subject intersect 

were made at the district level for the Department of Transportation (R:799) (there 

w e r e  eight districts), not at the central safety office in TdLlahassee, and most 

certainly not by the legislature. Similar decisions by cmnty are made by the 

traffic enyineer Walker or his staff, nut the County Board of carmissioners (R:1213; 

1238-1240). Clearly the decision to implement warning does not involve such hudamental 

gcrvenrmentdl decision making processes as to cloak it in gov- imnunity. 
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As nated above, this Cart has consistently held that "...WithCnIt substantidlly 

interferm with the ~UV- of the coordinate branches, ~ d n  require 

(1) the necessary warning or correction of a h a m  dangerous condition...m collm, 

s u m ,  419 %.2d at 1086 (eqhasis added).I More recently, in Kaisner, su~ra, this 

court ruled: 'Where a defendant's conduct creates a foreseeable zone of risk [inherently 

dangerous condition], the law generally will recognize a duty placed upon defendant 

either to lessen the risk or see that sufficient precautions [warnings] are taken to 

protect others froan the harm that the risk poses." Breach of the 

duty to provide necessary and sufficient warning creates governmental liability for 

negligence. AS in any negligence case, the issues of foreseeability and sufficiency 

of Warning should be resolved by the jury. Id. 

543 So.2d at 735. 

B. 

While %titi- cite rnrmercxls district camt opinicms which have recognized 

that the initial decision to install traffic signals remains an imme activity 

within the planning-1- exception affinaed in Neil-, of those cases involved 

the failure to properly warn of a knmm etion.2 

The Dutv to- 1Y warn 

As the District Cart correctly found, implicit in the duty to warn is the duty 

to pro?3er ly warn. ?he position asserted by petitioners and Amici in th i s  case is 

antithetical to the rationale underpinning the Collom exceptim. As t h i s  Court reasoned: 

[O]nce a guvemmmtxl entity creates a known danqeruus cordition wh ich  
may not be readily appamnt to o m  who wuld be injuredbythe condition, 
and the gwerrnnental entity has bowledge of the presence of pecple 

avert t b  daqer or pra~erly warn persons who may be injured by that 
likely to be injured, then the governmental entity must talce steps to 

1It is hten&mg ' to note that the petitioner, SOF'Dm, does not even cite the 
Collom case in its brief, which the District oourt wmectly recognized as controlling 
in the instant case. 

2 ~ e v e r a l  of the Amici anii petitioners argue that all of the reported failure to 
warn cases involve facilities at which T K )  warning was provided. While this may be 
factually correct, these cases do not support the position that if an operational 
level duty is created to warn, the decision as to how to carry out that operational 
duty is scun&ow cloaked in sovereign immity as a planning level function. such a 
position is d i r e d l  y in conflict with the express rationale of collom. 

13 
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danger.. .Ihe failure of gwermnent to act in this type of c- 
is, in our view, a failure at the operational level.. ~e fird that a 
gavennoerrtdl entity m y  not -te a kncwn hazard or trap and then 
c M ~  huni ty  fruu suit or injuries resulting frcna that hazard on the 
grounds that it arose frm a judgmental, planning lev& decision. 
when such a condition is howingly created by a gwermnenw entity, 
then it reasonably follum that the gwernmentzd entity has the 
responsibility to pmtect the public from that condition, and the 
failure to so protect cannot logically be labelled a g w e ,  
planning-level decision. We fird it unreasonable to presume that a 
governnr?ntal entity, as a matter of policy in making a judgmental, 
planning-level decision, wwld knowhgly create a trap or a dangerous 
condition and intentionally fail to warn or protect the users  of that 
improvement fram risk. In our opinion, it is only logical ard m n a b l e  
to treat the failure to warn or correct the lawwn danger created by 
government as negligence at the operational level. 

419 So.2d at 1086 (citations dttedt enphasis added). 

Petitioners and Amici, while paying lip service to the operational level duty to 

warn, nevertheless argue that that duty extends only to the placement of sim. 

Alternatively, they argue that so long as decision is made to warn, the manner in 

which the warning is carrid aut cannot be subjected to judicial or jury scrutiny. 

~n support of this latter position, they argue that the manner in which the warning 

will be carried out is an inanube, planning lev& discretionary function. Bath of 

these positions are qletely without merit. 

~n essence, petitioners and Amici are saying that they can create a dangerous 

condition, have actual knowledge that ramrercxls individuals have been injured or 

killed as a result of this cordition, and fulfill their duty by any 

warning. Even if that Warning is wholly inadequate and improper, and even if that 

decision is n e v m e s s  irmUne as a planning level function, and thus no t o r t  

liability exists. mil-, Collm and =ism rejected this notion. 

Milev Drainwe D i s t r i c t  v. stark , 526 So.2d 678 (Fla. 2988), relied upon by the 

District Court belaw, involved facts strikingly similar to the instant case. In 

Stark,  this Court specifically held that sovereign imrunity does not bar an action 

against a gwermental entity for m i n g  an intersect ion dangerous by reason of 
abstructions to visibility, if that danger is hidden or presents a trap and the 
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gar- entity has hmwhdge of the danger, but fails to properly warn mtorists. 

qkese are precisely the facts of the instant case, where the mikputd testimony at 
trid established that the highly unusual gecanetry of the subject intersection 

created diminished driver sight distances, which, coupled with rnrmerous other existing 

conditions, created a hidden trap and mardated proper and adequate warning. Just as 

this Court relied upon Collcan in its decision in Stark, the District Cuurt below 

likewise relied on this Court's decisions in de- that inherent in the duty to 

warn is the duty to adequately warn. Evidence shot& that proper Warning included the 

installation of a flashing beacon to warn drivers in a manner mre consistent with 

the safety of the b v e l m  public. The District C a r t  specifically faund that 

allawing evidence of the type of warning required for the subject himsect ion did 
not entangle the trial court "in Arndamental questions of pablic policy or planning 

state Demrtment of w h i c h  remain pmtected by the doctrine of sovereign irnnumity." 

Transmrtation v. Konney, 551 So.2d 613 (Fla. 4th DCA 1989). 

In addition to liability for negligence in the dkhazye of its operational 

level duty to properly warn of knuwn dangerous conditions, this oaurt has long held 

that the state may be held similarly liable for a failure to properly maintain. 

ion between a duty to properly and adequately merecanbenomeaningful-  I .  

maintain and the duty to plqerly and adequately warn. !Illis caurt recognized in 

standards and criteria. More recently, in palm Beach camty Board of county 

entity may be held liable for failing to take reasaMblv m e s s a r y  steps to Pm- 

Neilson that maintenanCe rrmSt be carried out in accordanoe w i t h  necessary statutory 

Cmnissioners v. Salas, 511 So.2d 544 (Fla. 1987) , this Court found that a governmental 

the public safety at a road mintemme site. ?kis caurt specifically rejected the 

m t y ' s  assertion that the mininnrm standards set forth in the on Traffic 

control and Safe practices (the "Manual") established the only relevant standard of 

conduct for the oollrrty work crew in question. 

15 
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At trial, the Salases had attmpted to offer teSthmy of an aper t  witness that 

the standards of the Manudl - sinply rdnhum standards, krt the trial ccurt had 

granted Ccomty's motion to strike the expert's testimony * the appqriate 

standard of care, to the extent that it exceeded the mandato~y language of the 

Manual. The Fourth District Ccurt of Appeal reversed, Salas v. Palm Beach County 

Ekad of County Carunissioners, 484 So.2d 1302 (Fla. 4th DCA 1986); this Court affinued 

curiam, with opinion. 

The District C a r t  in Salas had faund that the Caunty shuild not be allowed to 

follow blindly only the mandatory provisions of the Manual, and ignore other precautions 

necessary to protect the safety of motorists passing thrmgh the subject intersection. 

Specifically, the District Caurt rejected Ccnmty's inmnmity arguIllent, ruling that the 

pmcdures follawred by the survey crew were operational in nature and, acco-ly, 

subjected county to liability for negligence. 'Ibis court, in Was, applying the 

rationale of collam, stated: 

Although the County's initial decision of whether to utilize a 
left t u r n  signal was a planning level decision, once that 
decision was made, the cauntyOs later decision to &activate 
that signal and block off the left turn lane for road mainteMnce 
was an aperational-level decision...Ixlring the time its suwey 
crxw worked at  the intersecti on.. .Palm Beach County had a duty to 
carry art its mainteMnce responsibilities in a nownegligent 
manner and to warn the motoring public of any known hazards that 
the presence of the suwey crew and the aoccnpwryiq deactivation 
and blocking of the turn lane --...If the needed to 
exceedtheminimal safety precautions contained within the 

the mbl iq, then it had the obligation to do so. sovereign 
knmity principles will not shield the County from liability if 
it failed to perfom that duty adeauately. 

511 So.2d at  546-547 (citations emitted; 

mandatory proviSims of the manual in order to adeauatelv safeauard 

added). 

The rationale of sdlq applies with equal force here. whenever garenrment 
assums a a a m m  law duty, it clearly has an obligation to carry cut that duty in the 

same manner as any private Mvidual under like circumstances. Aval lone v. Board of 

Ccunty canrsnissioners of Citrus County, 493 So.2d 1002 (Fla. 1986). ?his Caurt has 

uniformly held that government has a non-delegable, operational level duty to prmer ly 
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warn of a known dangercus umditicrm. Fsilure to adequately discharge -duty 

constitutes negligence. Just as in the Salas case, County cannot hide behin3 the 

argument that it need only provide warning, or that Warning need only be thxuugh 

signs. SoF" and Caunty nust adeauately warn, and that is an issue wholly within 

the province of the jury. Reinhart v. Seaboard Coast Line Railroad CcmDany , 422 So.2d 
41 (Fla. 2d DCA 1982). 

c. The state's Semantic 8mokescreen 

me rationale underlying the operational duty imposes upon the state to properly 

and adequately warn of a knuwn dangerous condition it has created does not turn upon 

artificial distinctions such as whether or not a warning sign or light is a "traffic 

control device". Rather, it turns on the question of whethex the governmntal 

entities' act or failure to act proximately caused the harm claimed. Petitioners' 

and Amici's m e a n  efforts to strain the clear and expxess language and holdings 

in this Court's prior decisions are nothing lxrt a semantic smkescreen. By labelling 

as a "traffic control device" one aspect of the warning matrix which Respondent's 

traffic engineering expert testified was rquired to adequately warn of the inherently 

dangercus condition facing the deceased drivem in this case, Petitioners attempt to 

inanunize any warning of a known dangerous c o d t i o n  conveyed by sapnething other than 

a traffic sign, and most  especially any warning device requiring electricity. 

petitioners and Amici attenpt to advance this circlrmlocutory argumerrt along sevm 

semntic fronts. 

First, &titimers argue that the installation of a flashing warning beacon 

constitutes the initial decision to install a traffic control device, such as a three 

light, phased traffic signal, or is an to require guvemment to upgrade its 

facilities, both of which are recognized as inmume, planning-lm functions, and 

neither of which wens alleged in this case. lhese arguments ignore the fact that 

this case involves the failure to adequately warn of a ]axxJn dangerous codtion. 

'Ibis was the only liability issue on w h i c h  the jury was chaqed (R:2184-2185). 
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Petitioners' analysis of Neilson, with specific enphasis on the cited language 

of the underlyi.rg NilSan ccnplaint, set forth in footnote 2 of the decision, 419 

So.2d at 1073, misses the mark. Both Petitioners quote the entire footnote in their 

briefs, concluding fran these citations that this Court in Neilson specifically held 

that a claim predicated on the use of flashing warning lights is barred by savereign 

immunity, since such a device constitutes a traffic control device, whose placement 

is, & initio, an inmume planning level function. Petitioraers and Amici all fail to 

cite this Court's specific construction of the language in the Neilson amplaint, 

w h i c h  is dispositive of Petitioners' argument: 

In our view, the manner in which these allegations [of the 
canplaint] are made p i n t s  to a plrported failure by the governmnW 
entity to -de and reconstruct the intersect ion and install 
additional traffic control devices to meet present needs. In 
this respect, neither the original alignment of the roadway or 
the failure to install traffic coatrol devices at the intersect ion 

l a w  had allecred a lamwn trap or 
such 

is actionable ... If the cam 

an alleuation &d have stated a cause of action. 
condition for wfu 'ch there was no D W  warnina, 

419 So.2d at 1078 (-is added). 

Respondent did not allege that Petitioners should upgrade and recanstruct the 

irrtersection, or install additional traffic devices to meet present needs. It was, 

hmever, specifically alleged and pruven at t r ia l  that Petitiol.lers had created a 

hem trap or dax~emus condition, for w h i c h  there was no p w  warning. "IS, 

Neilson does not preclude, ]cut in fact supports the basis for this suit. 

This Court clearly and specifically found in Neilson: 

?he failure to so warn of a ImXJn danger is, in ar view, a 
negligent a n i i m  at the operatianal lwel of government and 
cannot reasmably be aqued to be within the ju;mgmental, planning- 
level -. Clearly, this type of failure m y  serve as the 
basis for an action against the govermmtal entity. 

419 So.2d at 1078. 

Petitioners would not only ask this Court to ignore or rwerse its consistent 

pronouncements f m n  Collm forward, but &d ask it to set the law of neqligence on 

its head. In essence, Petitioners argue that while they may be liable for the 

1% 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
1 
I 
I 
I 
I 

negligent dischaqe of their operatiandl level duty to warn, the standard of 

used to evalua- their con3uct is not reaso~bleness. In short, they would unilaterally 

set their own standard, one which may not be questioned by the trier of fact. 

carried to its logical conclusion, Petitioners' argument would iTlnnunize government in 

every instance where it undertook any Warning, regardless of whether the Warning was 

proper or appropriate. 

Petitioners' arguments are nothing more than attempts to abridge or foreclose 

evidence that p r o w  warning in this case r e q u r 4  ' something other than a sign. No 

decision of this Court or any other Court in this state supports Petitioners' 

position. As discussed , swra, an analogue of this very argument was rejected by 

th i s  Court in Salas, when gavenrmMt at- to limit evidence of the maintenance 

standards against which  its corduct shad be judged. There is no rational difference 

between evidence &wing the adequacy of maintenance procectures, upheld in Salas, and 

evidence aemonstratiry the adequacy of warning, qheld by the District Caurt below. 

-- See also, Collm, smra, 419 So.2d at 1086. 

petitioners and Amici assert that there is sane meaningful distinction between 

wanring signs and a generic category called "traffic control devices", such that the 

state is requred ' to use the fonner to warn of knuwn dangeruus cmiitions, but not 

the latter. This argument is a distinction without a difference. 

InPerez v. Lmarhen t of Transm rtation, 435 So.2d 830 (ma. 1983), this Court 

rejected SOFDUT'S argument that the placement of wanring signs constituted the 

placement of traffic control devices under Neilson. In so doing, this Court found: 

The issue here is mt the placement of traffic corrtrol devices, 
but instead cmcems thedu ty towarnofa l awwndar rge rc rus  
conditim. W placement of traffic contml devices in general 
is not the same as the plamnent of signs warning of a -emus 
condition. Ihe placement of warn ins devices is a duty and "is in 
part an -ion to the principles set forth in Neil- that an 
inherent defect in a plan for inpruvenmt adcpted by a ggvenrmental - -  
entity cannot subject the entity to liability." Collam, 419 
So.2d at 1086. 

435 So.2d at 832 (-is added). While the specific allegations of the plaintiff 
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in perez involved the placenmt of signs, this caurt implicitly recognized that the 

placement of waxnirq devices was part of government's non-delegable, operational 

level duty, when dealing with a dangerous condition. 

III this regard, the testhny of SOFDCTr's district safety erg- Schmidt is 

particularly illuminating. M r .  =dt testified at length that the "traffic control 

device'' at the subject intersection was the stop sign on W e s t  Lake Park Road, and 

that a stop ahed sign, rumble strips, and even a flashing beacon, were nothing more 

or less than warning devices, designed to reinforce the traffic control device: the 

stop sign (R:818-825). Several S0FTU.F eqloyees acknowledged that within the traffic 

eng-irmg- 'ty, flashing beacons are ccmrmnly used warning devices, w h i c h  have 

been sham to have a high probability of calling a driver's attention to a stop sign 

(R:825; 1279; 1281-1282). SOFIICYT conceded that evidence of matorists failing to 

abide by a stap sign at a given location wuild suggest that maybe matorists m ' t  

seeing the stop sign, necessitating in sane instances the -latian of a flashing 
beacon to adequately warn (R:1285-1286). County's traffic engineer Walker also 

conceded that the flashing beacon (red on West Lake Park Road and yellaw on S.R.  710) 

is usually installed to sq@esnent a stop sign (R:1247). Fran this evidence, it is 

clear that petitioners' tortured efforts to label a flashing beacon a "traffic 

control device", the pla- of w h i c h  device is sanehow inmame fram liability as a 

planning level function, is not even fa- ly supportable. If it wa lks  like a duck 

ancl quacks like a duck, it's a duck, not a "traffic CQntml device. 'Ihe unccmtrov- 

evidence in this case was that the flashing beam's functiq at this intersection 

wculdbetowam,notcontrol. 

W was nut me wxd of testimony fran any witness, expert or otherwise, 

suggest- that a flashing beacon installed at the subject intersection would 

constitute a regulatory device, that is, the primary traffic control -ice. 'Lhe 

only testimony was that the stop sign was the regulatory device. wery other sign 
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and dewice sinply provided levels of warning in order to reinforce the stop sign. 

The flashirrg beam pmvides the highest level of warning. 

Similarly deficient is county's reference to sections of the Federal Mitnual on 

uniform Traffic control Devices to support its position that the W'S identification 

of the subject flashing beacon as an "intersection control beacon" makes its installation 

autcaMtically immune under Neilson. The W ' s  label is not dispasitive of the 

device's function at a given location. Where, as here, an operationdl level duty to 

properly and adequately warn of a known dangerous condition arises, cannon law tort 

liability principles of negligence apply, as long recognized by this court in collom 

and its progeny. If adequate warning requires electrical beacons or lwlble strips, 

then gcmrment rrust employ these devices to discharge its aperational level duty. 

ion Itisalsoimportanttociearupa- ion arising f m  Ccxnrty's discuss 

in its Brief under mint I (A)  , beginning at the tap of page 12. Specifically, Camty 

suggests that on Qloss-examination, Respordent's exper t  admitted that the flashing 

beacon is forbidden under the Manual wfren a stop sign is present. 'Ibis is patenfly 

false. The flashing beacon which would have flashed red to drivers on West Lake Park 

m d  and a cautionary yellow to drivers on S t a t e  Road 710, can in fact be and is 

uniformly utilized, when lhecessary to praperly warn, at intersect ions regulated by a 
stop sign (Plaintiff's Exhibit 18, Section 4E-3). In fact, the Manual a r e s  a 

stop sign when the 'on control beacon is installed. 

Again, Petitioners' a x p e n t  is nothing but a semntic distinction witbut a 

difference. clearly it is the $unction of the device w h i c h  deterrmnes ' whethexornot 

its placement is an imnnw! activity under prevailing sovereign hun i t y  con=epts. 

When the beacon is used as a warning device, in a case involving the operationdl 

level duty to warn of a dangerous condition, suvereign inununity sinply has no 

applicability. The mere labelling of a device as a "traffic control bm" is not 
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determinative of its function: here to - warn, not control .3  

This  caurt ShaiLd carefully scrutinize the predecessor to the Federal Manual of 

uniform control Devices, the of unifonn Traffic control Devices for streets 

and Highways, created and prcnrnilgated by the Florida State €bad Deparhrrent, the 

predecessor to the Department of Transportation (Plaintiff's Exhibit 20; R:3069). 

This manual, received in evidence, devoted an entire section to flashing beacons and, 

as evident from a review of Sections 7R-2 and 7R-3, clearly recognized that the type 

of device at issue in this case "is effective in calling the attention of drivers" to 

special points of hazard (m. 1). ?he SODcrr's own standards recognized that the 

flashing beacon had particular benefits as a warning device "at intezsectians where 

sight distance is extremely l i m i t e d  or where other conditions make it especially 

desirable to emphasize the need for Stopping on one Street and for pmceedmg * with 

caution on the other. m i s  type of installation is effective at irrtersect ions.. .drivers 

need mre notification than can be prwided by the use of standard or oversized stap 

signs, by Stop signs and Mvance Warning signs, or by Advisory speed signs" (*. 1, 

Section 7R-3). ?hese were the precise conditions existing at the subject intersection 

at the time of this accident and thereafter. 

Given the traffic accident history of this intersection, both before an l  after 

the subject accident, there cculd be no question but that Petitionem had created a 

)axrwn dangemus condition, and they had a non-delegable operational level duty to 

properly warn. ?he sufficiency of that warning was c0-y suhnitted to and 

determmed by the jury, who, in returning their verdict, not only found that the 

Petitioners had b r e a m  their duty to properly warn, but made a recaanrrerdation, 

affixed to the v d c t  form, that %axmmm measure (sic) to be taken at this intexsection 

to help prevent future accidents" (R:3243). 

3me legislature has not even typified this device as a traffic control device. 
Florida !Statute 5316.076 (1989) "Flashing Signals", describes the beacon at issue in 
this case;, while a separate statute, Florida S t a t u t e  5316.075 (1989) deals with 
"Traffic control Signal Devices" ( W i s  added). 

22 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

In State of Florida Demrhen t of lhlIsD0 rtatiOn v. Brown, 497 So.2d 678 (Fla. 

4th DCA 1986) , the District Court, follawing this caurt's decisions in P a m  V. 

Bruward Cuunty, 461 So.2d 63 (Ma. 1984), Demrtmen t of TransDo rtation v. Webb, 438 

So.2d 780 (Fla. 1983), and Collm, smra, found: 

where Dcrr knows of a dangesaus condition it has created at an 
intersection, w h i c h  is not readily apparent to persons using the 
intersection, it has an operational-lev& duty to warn of the 
danger and may be subject to liability for injuries where it 
fails to pravide an a m m r  iate warning. 

497 So.2d at 680 (erghasis added). BraJn, as in the instant case, involved an 
intersection with a highly unusual configuration, creating substantid hazards to 

drivers. Asintheinstant case, the District Cour t  prqerly fwnl that there is an 

operational-level duty to provide amarsriate warning. 

It is &-tic that if a ccplplyln law duty to warn of a darqerous mndition 

exists, and forms the predicate for the govenrment's liability, then adequacy of 

warning is properly considered by the jury. Florida standard Jury Instruction 

3.2 (c) , used in premises liability negligence cases, is particularly instructive: 

A person who owns or has possession of land or prrsniseS who kncm 
of a coldition on the premises which ifivolves an unreasaMble 
risk of harm to another persan a the premises has a duty to use 
reasonable care to warn such other persm of the coxxiition and 
the risk involved... 

Florida standard ~ury mstmctim 3.2(c). TO suggest that gowment, wh ich  rreates, 

maintains and oontrols a daqemus condition does nut have the same duty as an owner 

of land wmld have to a aiscavered trespasser, wwld eviscerate the law of negligence 

and render this oaurt's prior decisions nugatory. 

In the present case, there was expert testimony that this i n e i o n ,  because 

of its gemetry, location and absence of side friction, mndated the highest level of 

warning in conjunction with the stop sign. Ihe testimofiy at trial established that 

appropriate warning included a flashing beacon. 
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D. ital Br#Ipditurwm2Lm€int 

petitioners and Amici are uniform in their cutcry that affirmance of the 

District caurt decision will expse the state in every claim to the " e n o m  expense 

of placing signals at every h t e s e c t  ion." such a position is not only illogical, 

but unsupportable. First, the only intersections or facilities which are subjected 

to any warning mquhments are those fcolnd to be dang- conditions, such as 

the intersection where Wlas mnney and many others died. Respondent's traffic 

engineeriq exper t  testified at trial that the expense of installation of a flashing 

beacon could range between $5,000 (if petitioners did the work themelves) ard $11,000 

(if performd by outside contractors) (R:970). County's traffic engineer Walker said 

it would have cost "a few thousand, two or three, four perhaps" (R:1250-1251). 

walker  also conceded that prior to the date of the subject accident, caurrty had the 

eco~~s~ic capability and it was ecodcally feasible to have installed a flashing red 

and yellow warning beacon at this intersection (R:1251). 

SO= aques that the decision to install such a device is made at the highest 

These decisions are not 
sanetimes as a 

such 

They are 

district level. 

made at the statewide level, but locally on a case-by- basis, 

result of review of accident data, sanetimes the result of mysicdl inspection. 

decisions are nothing mre than the ino3lementation of a decision to warn. 

clearly not planning level activities involving fundamental policy. 

?here are eight districts within S0FlIU.F. 

SOFDcrr asserts that to allow a jury of six individuals to deterrmne ' theadequacy 

of warning at a known daxpmus condition is "profoundly mdemouatifl (SOm's 

Brief at page 18). If applied with equal force to a jury's detemma ' tion of whether 

or not mainteMnoe procedures mre properly and adequately carried out at a given 

location, this azqument wmld reverse the unbmken chain of decisions f m  Cannercia1 

Carrier, thmugh Neilson to the present, holding that gavenrment has an aperational 

duty to maintain its facilities, and to reasonably and adequately carry out that 

duty. PalmBeachccXrntv Board of cauntv corrpnissioners v. salas, mra. Certainly 
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Fetitioners and Amici wmld not suggest that there are not in fact main- 

procectures which are far mre costly than the instdllation of a flashing beacon at 

the subject location. 

The distinction wh ich  this court has uniformly carved out for operationdl 

functions involving maintenance and warning of h a m  dangeruus conditions is ccanpletely 

logical. While on the one hand, preservation of the separation of powers dictates 

that a truly planning level decision-nraking function should be immune froan liability, 

operational decision-making activities, which simply carry out recognized cclmmon law 

duties, are not cl0a)Ced in sovereign inununity. They subject gwennnent to the same 

standard of liability as any individual, i.e., to carry out its responsibility in a 

m n a b l e  manner. The ultimate arbiters of reasonableness in the context of civil 

jury trials are the very six individuals whose decision making in the instant cdse 

the gwernment finds to be "profaundly utkmcratic". In a period of a little wer 

eight years at the subject intersect ion, 11 human lives were lost. If pblic policy 

considerations are to enter the decision makirrg process in this case, then surely the 

need to protect those human lives far outweighs the operational decision as to 

whether or not to sperd $2,000 to $5,000 to have SOFEUr or work m suspend 

a flashing beam over the subject intersection. 

Respondent agrees that stare decisis should apply with f u l l  force and effect in 

th i s  case. 

subsequent decisions of this caurt and the appellate courts in this state, leads 

inexorably to an affhmance of the District Caurt's decision. 

?his court's p-t in COlloQ, as consistentl Y recognized by 

11. 

During tridl, -'s traffic engineer- expert, Mt. Arnold Rams, 

testified mgardmg ' eight prior and ten shequent acciderrts that occuzred at the 
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subject intersection. petitioners argue that this testimony amounted to inadmissible 

hearsay evidence, as none of the witnesses or individuals who were involved in any of 

the accidents testified at trial. 

First, it must be noted that the entire purpose of M r .  Rams‘ testhny, as to 

both prior and subsequent accidents at the subject intersection, was to establish (a) 

an inherently dangerous condition, and (b) that Petitioners had actual notice of this 

dangerous condition. The evidentiary predicate to sustain the admissibility of prior 

and subsequent accidents is that they must  be substantially similar to the subject 

accident. The enth t h r u s t  of direct examination of M r .  Rams was to establish the 

requisite substantial similarity for puposes of meting this evidentiary burden. 

Respondent clearly laid the proper predicate for such testbny (R:955-958; 1105), 

thus undisputecuy establishing the admissibility of this testimony. 

virtually all of the cases cited by petitioners in support of their at- to 

exclude this evidence dedl with situations w h e  either the accident report itself 

was being introduced into evidence, or statements of parties or mn-parties to an 

investigating police officer were adduced. III the instant case, there was no attempt 

to introduce into evidence the accident reports, and Mr.  Rams was not asked abut, 

nor did he testify conCenring any statement made by any party or non-party witness in 

any of the accidents delineated in the accident reports w h i c h  he reviewed. 

With this factual and evidentiary predicate, the test- of Mr.  Ramos was 

clearly admissible under Fla. Stat. 890.704, which states that if an expert testifies 

to facts w h i c h  are of a type reasoMbly relied upon by experts in the field to 

Support the opinion expressed, the facts do not need to be admissible in evidence. 

As Professor Ehrhardt states: 

An exper t  may rely on facts or data that have not been admitted, 
or are even inadmissible when those underlying facts are ‘“of a 
type reasonably relied upon by experts on the subject to support 
the opinion expressed...An expe& may rely upon hearsay in 
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forming his opinion, if that kirrd of hearsay is relied upon 
during the practice of the experts themselves when not in court." 

Ehrhardt on Florida Evidence, SeCrtion 704.1, at 411-412 (2d Edition 1984). 

~ o m e z  v. Couvertier, 409 So.2d 1174 (Fla. 3d DCA 1982). 

See also, 

Rztitioners' assertions that "there was absolutely no predicate testhny w h i c h  

established that the reports were either relied upon by experts in M r .  Ramos' field 

(traffic engineering) or that they were being used to support his opinions," is 

entirely incorrect. First, not only did Respondent's expert testify that review of 

accident reports is in fact one of the basic tools of the traffic engineer (R:905- 

906;955-956), but Petitioners' awn witnesses likewise verified that traffic accident 

reports are regularly received and reviewed by traffic engineers in their evaluation 

and assessment of a given location (R:701-715; 1214-1215; 1220-1224). I4esporrdent's 

exper t  ~amos stated that his review of accident reports included not only those 

generated by SOFDYF in Tallahassee, but local police departments, wunty sheriffs' 

deparhTlents, and other sources (R:906). M r .  Ramas stated that he Customarily relied 

upon traffic reports when making evaluations reg- the placaent of warning 

devices (R:956). On Cross-eXamination by County, M r .  Ramos specifically stated that 

he relied upon accident reports in reaching his opinion in the instant case (R:1105). 

Thus, the 'black and w h i t e "  record disposes of petitioners' argument. 

Petitioners' reliance on Will v. Dorn, 519 So.2d 56 (Fla. 4th DCA 1988), is 

misplaced. In mill, a non-party's statements contained in a police report were 

found to be hdmissible hearsay. Here neither non-parties, nor parties' statements 

were adduced. Cahill is additionally distinguishable f m  the instant case in that 

here the 18 accident reports theselves were never put into evidence. In fact, the 

only documents regardurg * the prior am3 subsequent accidents placed in evidence were 

suhnitted by the petitioners (Defendant's W i t s  2a and 2b). 

Likewise, Riasins v. M a r k  Boat Works, Inc., 545 So.2d 430 (Fla. 2d DCA 1989), 

That case dealt with written hearsay also relied upon by petitioners, is inapposite. 
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be- introduced into evidence. At no point in the instant case w a s  there an attempt 

by Respordent to introdu ce the accident reports themselves into evidence. Both 

mill and Rimins were decided under the accident report privilege, Fla. Stat. 

§316.066(4). That statute has no bearing in this case. 

Bath petitioners cross-exarmned ' Mr. Ramos extensively on the details of each and 

every accident report (R:1035-1045). They now have the audacity to claim that this 

testimony is inadmissible hearsay. Their corkiuct is reminiscent of that found in 

City of Miami Beach v. Klein, 414 So.2d 620 (Fla. 3d DCA 1982). In that case, the 

city appealed following the refusal by the circuit court to grant a mtion for a new 

trial after certain evidence frcan a police file was heard by the jury, but never 

introduced into evidence. The cart held that no reversible error had occurred as 

the city brought out the contents of the file during the plaintiff's case, and made 

subsequent references to the file during trial. Lilce the city in Klein, petitioners 

cannot nod assert that re. Ramos' testimony was iMdmlss ' ible hearsay, since they 

themselves questioned him extensively regard.ulg ' the contents of the subject accident 

rep*. 

The trial court heard extensive argunent and corducted its am extensive rwiew 

of the hard copies of the accident reports prior to any of the accident evidence 

going to the jury. This review was to establish substantial similarity (R:375-407; 

531-532), a predicate which the trial court found Respondent had met. In any event, 

County has campletely waived any objection it might have to prior and subsequent 

accidents. SOFDcrr has likewise completely waived any objection it might have had to 

prior accidents, preserving only the narrclw objection that subequent accidents were 

not substantially similar because of a material change in the roadway, an aqumnt 

met and disposed of by Respmknt's expert (R:1156). Tkis waiver occ=unred at the 

time Respolbderrt read to the jury, without objection, *titiom' responses to 

requests for admissions propounded by Respondent. mese responses specifically 

recited the details of each and every accident concemixj which Respondent's expert 
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had already given testbony (R:1496-1511) , including the date and the of each prior 

and subsequent accident, the number of individuals injured or killed, whether or not 

the consumption of alcoholic beverage w a s  a contributing cause, and similar facts. 

petitioners' assertion that the testimony regarding prior and subsequent 

accidents foreclosed their opportunity to cross-examine the witnesses involved, 

thereby creating extreme prejudice, is disingenuous at best. Both petitioners 

obviously had the opportunity to examine the hard copies of the accident reports and 

undertake any investigation llecessary to prepare their answers to request for 

admissions relative to the subject accidents. It is incredible to believe that they 

could still assert that they were w o w  foreclosed from testing the validity of the 

data contained in the accident reports, when they would necessarily have had to do so 

in order to provide good faith respollses to Respondent's requests for admissions. 

meir objections are pure afterthoughts. 

Clearly, Respondent's e x p r t ' s  testhny describing prior accidents occurring 

under substantially similar conditions was admissible to show that a hazardous 

condition existed, and that Petitioners had notice of this condition. Qlambers v. 

Ufton, 67 So.2d 220 (Fla. 1953); Riddle v. seaboard Coast Line Railroad Cormany, 

306 So.2d 97 (Fla. 1974) ; Perret v. Seaboard Coast Line Railmad comany , 299 So.2d 
590 (Fla. 1974). 

petitioners argue that the evidence of subsequent accidents should not have been 

allowed as these accidents m not substarrtially similar to the accident in the 

instant case. petitioners base this assertion on the fact that during a portion of 

the the after the accident, but before trial, Caunty installed rumble strips on West 

Lake Park Road, thereby changing the conditions as they had previously existed. 

However, Respondent's expert witness Ramos u"equiV0cally stated that the rumble 

strips alone, without the additional levels of warning to which he had testified, 
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would not have sufficiently warned of the dangerousness Of the condition (R:939-941). 

III any went, County has waived any objection to this evidence (R:1496-1511). 

In Friddle v. seaboard Coast Line Railroad Co., 306 So.2d 97 (Fla. 1974), the 

standard to be followed in allowing testhny of prior and subsequent accidents was 

held to be that the other accidents nust have occurred at the same place and under 

conditions w h i c h  were at least "substantially similaP to the accident in dispute. 

Respondent's expert testified that with respect to the subject intersection and its 

approaches, substantial similarity meant any accident where a car or vehicle had been 

travelling on West Lake Park Road, went through the intersection, and struck a 

vehicle on Beeline Highway (R:956-957). As Respondent's expert noted, the installation 

of nnnble strips would be insufficient warning (R:940). Moreover, these changes did 

not effect the substantial similarity of subsequent accidents. 

In Friddle, this Court specifically adopted Judge Mager's dissenting apinion in 

the District caurt, holding that dissimilarities between accidents are factors that 

go "to the weiuht rather than the admissibility of the evidence.. ." Seaboard Coast 
Line Railroad cbnmnv v. Friddle, 290 So.2d 85, 90 (Fla. 4th DCA 1974). For example, 

in Friddle, the accident in dispute occurred at night with the car travelling fram 

east to west, while the prior accident admitted into evidence occurred during the day 

with the car travelling west  to east. Despite these differences, evidence of the 

prior accident was allawed into evidence. The same result is mandated here. 

petitioners' observations concerning their cross-examination of IW. RBINX 

relative to the accident Occurring on February 20, 1986, again do nothing but point 

to the weight of the widence, not its admissibility. The fact that alcohol was 

involved in a subsequent accident goes only to the weight, not to admissibility, 

since other evidence showed that numerous accidents had occurred with no evidence of 
alcohol h0lV-t (R: 1496-1511) . 

Petitioners claim that by a l l a h g  evidence of accidents after remedial measures 

had been taken, the court forced petitioners to either rev& that these measures 
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w e r e  taken or to remain silent an3 create the false impression that these accidents 

were alluwed to continue to happen without any concern on the part of petitioners 

(county's Brief, p.23). They then go on to assert in a footnote that this nimpression" 

w a s  confirmd when the jury recxxnmended that both Petitioners install the highest 

level of warning at the intersection. There is absolutely no evidence that the jury 

had such an inpression. The jury's recommendation only confinns that they felt that 

this intersection was inherently dangerous and required the highest level of warning. 

Even if the jury did knuw of the addition of the m l e  strips, there is no proof 

that this would have changed their opinion that this intersection required a higher 

level of warning. 

In the instant case, the exclusion of evidence of subsequent accidents would 

have been reversible error. Wood v. Walt Disnev World Camany , 396 So.2d 769 (Fla. 

4th DCA 1981); Reese v. Seaboard Coast Line Railroad Camany , 360 So.2d 27 (Fla. 4th 
DCA) , cert. dismissed, 366 So.2d 884 (1978). 

I11 

THE TRIAL OoUlzT DID N X  ERR IN EXCLUDIW THE BIMX) AICCXXIL LEVEL 
OFMR. FUNK 

At trial, bath Petitioners sought to have the blood alcohol level of M r .  Funk 

admitted into evidence. ?he trial judge sustained Raspomlent's objections and 

excluded the testbony of toxicologist Jay Phtacuda nqardmg ' blood alcohol level. 

The trial court did not err in excluding this testimony, based upon its irrelevancy 

and Petitioners' failure to establish: 

(1) 

(2) the chain of custody; and 

(3) 

the reliability of the blood drawing method; 

the qualifications of the technician who drew the blood as required 

under HRS guidelines. 

A. 

In seaboard Coast Line Railroad CCanDanv v. Zufelt, 280 So.2d 723 (Fla. 1st DCA 

1973) , the wurt found unfair prejudice in referring to blood alcohol level outweighed 

Blood Aloohol Leml Was Irrelevant 
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its probative value. In Zufelt, the minOr passengex's mother  drove into a railroad 

crossing. The 

court refused to allaw evidence proffer& by the railroad of the mother's blood 

alcohol level based upon the eqected prejudicial effect of such evidence on the jury 

because: "To have.. .injected the blood alcohol test results as to the driver could 

have had no effect other than to open the mhds of the jurors to hproper speculative 

excursions outside the issues developed by the pleadings." Id. at 725. The court 

stated that the only issue for the jury w a s  whether or not nqligence on the part of 

the railroad was a contributing cause of the accident. 

The car was struck by a train and the minor was injured. Id. at 724. 

Id. 

Likewise, in the instant case, the admission of the blood alcohol level of M r .  

Funk would have had no effect other than to prejudice the jury on the issue of 

intoxication, an issue which in no way was relevant to the failure of petitioners to 

properly warn. ?here was no evidence that M r .  Funk would have acted differently, 

regardless of his blood ale01 level. Officer Parramore testified that M r .  Funk 

appeared to operate his vehicle without impairment (R:550). In fact, mrmerous prior 

and subsequent accidents occurred at this intersection without any evidence of driver 

intoxication (R: 1496-1511) . 
petitioners arque that Zufelt has given way to Bra- v. Boles, 452 So.2d 540 

(Fla. 1984), which held that Ma. Stat. 5316.066 (the successor to Fla. Stat. 

S317.171 in effect at the time of Zufelt) did not bar the intra3uction of blood test 

results in a civil trial. petitioners claim Zufelt was ultimately decided upon the 

eXCluSiOMlry pravisions of Fla. Stat. 5317.171 (County's Brief, p.24). A closer 

reading of Zufelt reveals that the car t  went on to state: 'here is a more ccanpelling 

reason for upholding the action of the trial judge," namely the prejudicial effect 

of such evidence on a jury. 280 So.2d at 725. 

Petitioners also contend that in Zufelt the blood alaahol level was excluded 

because of "insufficient and indeed conflicting evidence * causation." 

petitioners state that in the instant case it was a jury question whether or not the 
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accident was caused by M r .  Ftmk or the negligence of Fetitioners. The only issue to 

which IW. Funk's negligence was relevant w a s  whether his actions constituted a 

fllpeJNening or intervening cause. ?he jury was chary& with numerous issues relative 

to Mr.  Funk's potential causation (R:2188-2191), yet the jury found that Petitioners, 

not Mr.  Funk, pmximately caused the accident through their negligmce (R:3241-3243). 

There was ample evidence submitted to the jury as to M r .  Funk's c o w i o n  of 

alcohol and driv- conduct, due to the eyewitness t e s t h n y  of M r .  Sylvester and 

Officer Parramore. The level of Mr.  Funk's blood alcohol content was irrelevant and 

indeed prejudicial to Respondent and, therefore, properly excluded. 

afllming, - endo, that Mr.  Funk's condition was found to be a -ening/ 

intemeninq cause, Petitioners could still be held liable for his actions. In order 

to hold an original tortfeasor liable for actions of an intervening third party, it 

is not necessary that the original tortfeasor foresee the precise injury the intemening 

party's negligent action causes, or the precise manner in w h i c h  the injury occurs. 

Crislip v. Holland, 401 So.2d 1115, 1117 (Fla. 4th DCA) , rev. denied, 411 So.2d 380 
(Fla. 1981). It is sufficient that the resulting i n j q  is within the scope of 

damges or risk created by the original tortfeasor's negligence. Respondent 

presented evidence from SOFlxrr's own safety engineer that it was foreseeable that 

impired drivers would be us- the subject roads (R:792-793). Given the location 

and geometric configuration of this unique hkrsect ion, it was a probable result 

that impaired and non-impaired drivers alike would fail to get adequate warning of 

the intersection and stop sign. Prior ard subsequent accident data demonstrate the 

validity of this premise. 

Id. 

Under Fla. Stat. §90.403, evidence is hdn-iissible if it is of such a nature 

that its probative value is substantially outweighed by the possibility of unfair 

prejudice, confusion of issues, and misleading the jury. !The decision to exclude 

evidence after weighing its probative value against its prejudicial effect is one for 

the trial court and will not be overturned unless there is a clear abuse of discretion. 
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Trees v. K-Mart Corn., 467 So.2d 401, 403 (Fla. 4th DCA 1985). In weighhg probative 

value against unfair prejudice, it is proper for the trial car t  to consider the need 

for the evidence against the tendency of the evidence to suggest an improper basis to 

the jury for resolving questions. Ehrhardt on Florida Evidence, Section 403.1 at 99- 

104 (2d Edition, 1984). 

Given the strong, adverse public sentiment E q d l n g  * driver intoxication, 

evidence of M r .  Funk's blood alcohol level wculd have been extremely prejudicial and, 

therefore, was correctly excluded by the trial court. The extent of this prejudicial 

sentiment was clearly demnstrated during voir dire (R:277-282). The trial Court, 

armed with this knowldge, properly excluded this evidence. 

B. 

petitioners claim that their failure to establish whether an alcohol versus a 

Petitioners Failed to Establish Reliability of Blood D r a w h u  Method. 

non-alcahol wipe was used in the blood drawing process does not in and of itself bar 

evidence of blood alcohol level (County Rrief, p. 28). They cite Johnso n v. Florida 

FarmBurea u casualty Co., 542 So.2d 367 (Fla. 4th DCA 1988), in which 

evidence of the defendant's blood alcohol level was admitted evw though it could not 

be established whether an alcohol or non-alcohol wipe was used by the physician who 

drew the blood. Hmever, in Johnson there was evidence of both the hospital's and 

the physician's routine practice. In the instant case, there was no proof of the 

hospital's routine practice or, more inprtantly, no proof of the routine practice of 

the person who purportedly drew the blood. 'Clearly, Johnson is inapplicable to the 

instant facts. 

Fetitioners next contend that the vial received by the toxicologist, Jay 

Pintacuda, came froan a standard mn-alcohol wipe collection kit and this fact sanehaw 

establishes the methcd used in drawing the blood. Whether or not the vial was from a 

stan3ard blood alcohol collection kit does not establish whether an alcohol or non- 

alcohol wipe was used for the collection of blood. T h i s  t e s t h n y  does not establish 

the standard practice of the person who drew the blood or the hospital where it was 
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drawn. It is clear that the record, including the proffered record, is absolutely 

devoid of any testhny relating to haw the blood was drawn, who placed the markings 

on the vial, whce blood was in the vial, what procedure was used to draw the blood, 

whether deputy sheriff Michael Waites even witnessed the blood being drawn, etc. It 

is difficult to conceive of a more unreliable predicate for purported admissibility 

of this evidence. 

Petitioners further contend that the person who drew the blood was HRS certified 

as- ' by HRS guidelines. In support of this position, Petitioners allude to 

their proffer of the testimony of a MIS. carpenter, who at the time of trial was the 

personnel director of the hospital where M r .  Funk's blood was purportedly drawn. H e r  

proffered testimony was an effort to get into evidence certain alleged personnel 

records of a Mrs. Edelbery, the woman Petitioners claimed had actually drawn the 

blood from M r .  Funk, and who was deceased by the time of trial.4 M r s .  Carpenter's 

proffered testimony established that during the relevant t h  period (1983), she was 

only an assistant personnel dixecto r (R:1800). At the time of the trial, she was not 

even aware that M r s .  Edelbery had died (R: 1799) ! The trial court properly excluded 

the proffered testimony ard documents on a number of bases: 

(1) MIS. Carpenter was never sham to be the records cus lxxh  'an of the 

Her testimony clearly established that the records were not even subject records. 

prepared by the hospital, but by the decedent, M r s .  Edelbery (R:1800) .5 

The records which Petitioners attempted to proffer were: 

(a) 

(b) 

(2) 

not self-authenticating under Ma. Stat. 590.902; 

not public records under Fla. Stat. §90.803(8) ; and 

4~rs. carpen* was not listed as a witness on the pretrial stipulation, in 
The purported personnel records were violation of the trial court's pretrial order. - never listed as exhibits, supplemental or otherwise. 

5Petitioners did not bother to depose Mrs. Edelbery during the four years this 
case was pending prior to trial, or to find out if she was alive until a few days 
before trial and years after the accident. They cannot now plead error in the 
exclusion of evidence they neglected to properly obtain. 
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(c) not qualified as business records under Fla. Stat. ,§90.803(6) 

(R: 1798-1800) . 
mus, it is clear that the proffered testhry ard documents were al l  properly 

excluded, lacking any credible evidentiary predicate. 

The case most factually on all fours with the instant case is Rimins v. Mariner 

Boat Works, Inc., swra, 545 So.2d 430, where the District Court, reversing the trial 

court, held that a toxicologist's testimony that relied on an inadmissible laboratory 

report to conclude that an individual's blood alcohol level was in excess of the 

legal limit was itself inadmissible evidence. In its analysis, the couzt noted that 

the toxicologist had merely based his opinion on a laboratory report which was found 

to be inadmissible because (1) the report was not established as a business record 

pursuant to Fla. Stat. 590.803(6) (1987) and (2) neither the medical examiner (who 

actually drew the blood) nor the lab technician (who performed the alcohol test) was 

available to testify at tr ial .  In the instant case, the purported attempt to proffer 

employment records of the Wvidual who drew the blood failed for lack of cmpliance 

with Fla. Stat. §90.803(6) (R:1798-1800): an3 the qualifications of the individual 

purportedly drawing the blood were never established because that Mividual was 

unavailable to testify at trial. The same result reached in Rimins is mandated in 

this case. 

C. 

petitioners contend that Deputy Michael Waites' purported presence in the 

hospital emervency room while blood was being dram from M r .  E'unk and his turnover of 

blood to Deputy Charles Elavers establishes chain of custody. ' Ihis is wnpletely 

incorrect. Deputy Waites did not testify that he w e d  the blood being dxawn, did 

not testify that he observed it being put in a vial, and did not testify that he 

observed the vial being labelled. In short, the only thing he said was that he left 

the hospital with a vial marked T u r k M  (R:1537-1540). 

Petitioners Failed to Establish The Chain of Custody. 
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&titionem State: "What was important in this case, as in Johnson v. Florida 

Farm Bureau, swra, is that a police officer was able to testify that a qualified 

statutorily authorized individual drew the blood and that he/she was present during 

the entire procectUre." (county Brief, p. 29). EUt this did not occur in the instant 

case. Deputy Waites was not able to testify about the methcd that was utilized in 

drawing  the blood. He did not testify that he had any huwledge of the qualifications, 

if any, of the person who drew the blood. He did not testify he saw blood drawn fmm 

Mr. Funk and put in the vial he gave to Deputy Bcrwers. He was able to testify to no 

more than simply being present in the emergency roan at the time blood was purportedly 

drawn. petitioners ccarrpletely failed to establish a proper predicate to admit the 

unsupported ard clearly ciramrstant ial evidence regarding chain of custody. 

D. Petitioners' Failure to Establish the Qual ificatiom of The Technician 
Who DreR3 the Blood B.R.8. GtaidelineS. 

There was no evidence admitted at trial regarding the qualifications of Ann 

Edelbery, the deceased person who allegedly drew M r .  Funk's blood. While it is true 

that FWitioners at- to offer evidence of Edelbery's qualifications through 

proffered records, these records were not admitted into evidence as they were hearsay. 

See Issue III(B), infra. Fla. Stat. §316.1933(2) (A) requbes that a duly licensed 

clinical laboratory technologist or technician draw blood for the prurpose of dei-nnnining 

alcohol Content. Fetitioners' reliance on Ku~awa v. State, 405 So.2d 251 (Fla. 3d 

DCA 1981), is misplaced. T h e  holding in M w a  does not change the fact that the 

person drawing the blood must be a licensed technologist. Id. at 252, n.2. Because 

Edelbery's qualifications were never established or admitted into evidm, there was 

no proof as to whether or not she was properly licensed.6 

6Petitionem argue that Beaslev v. Mite1 of Delaware, 449 So.2d 365 (Fla. 1st 
DCA 1984), does not apply to the facts of the instant case. In Beasley, blood was 
drawn by a funeral direct0 r, who was not a licensed clinical technician as nquired 
by Fla. Stat. §316.1933(2) (A) ,  so evidence of the blood alcohol tests was excluded. 
petitioners argue that Beaslev is not controlling, as Edelbery was a li- 
technician. m e  trial court is only permitted to rely on documentary evidence or 
testimony actually admitted into evidence. Since m such testimony or evidence 
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petitionersargueincorrectlythat StrictcmpliancewithFla. Stat. §316.1933(2) (A) 

is not required in a civil proceeding . Fla. Stat. §316.1934(2) states: "upon the 

trial of any civil or criminal action or proceeding . . .the results of any test 

administered in accordance with 5316.1932 or 5316.1933 and this section shall be 

admissible into evidence. . . I' (emphasis added) . Fla. Stat. 5316.1932 is clear as to 

what triggers strict adherence to HRS guidelines: "The tests... shall be administered 

at the request of a law enforcement officer substantially in accordance with rules 

and regulations which shall have been adopted by the Department of Health and 

Rehabilitative Servia=s.'' Once Deputy Bawers requested that blood be drawn for a 

criminal investigation (R:1538), the HRS Guidelines were in effect. 

State v. Strong, 504 So.2d 758 (Fla. 1987), is likewise h p t .  This Cowt 

held: "The legislature did not intend this statutory safeguard of the implied consent 

law to apply to all blood tests offered as evidence." In the instant 

case, the blood w a s  drawn at the request of a police officer for the purpose of a 

criminal investigation. This is distinguishable froan Strong, h which the blood was 

drawn for medical puposes only and not in furtherance of a criminal investigation. 

Fla. Stat. §316.1932(f) (2) states that blood drawn for mefiical purposes only is an 

exception to the z q w h m n t  that the blood be drawn in ccarpliance with the statutory 

guidelines. petitioners failed to demonstrate that the blood drawn in this case fell 

within the pumiew of this statutory exception. 

Id. at 759. 

Thus, it is clear that Petitioners did not even remotely satisfy the numerous 

evidentiary predicates r e c p n d  ' to sustain the achnissibility of testimony w i n g  

the blood alcohol analysis of the subject blood sanple, notwithstamling that in any 

event its prejudicial effect would have far outweighed any relevancy. 

existed as to Edelbery's qualifications, it follows that the statutory guide1h-s 
were not follawed. 

313 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
1 
I 
I 
1 
1 
1 
I 

Iv. 

TtlE TRIAL COURE DID W MAKE ANY PRWUDICLAC 'I0 TIE 
P K S W C T I V E J U R Y ~  

County argues that intrcductory comments made by the trial court, expressing 

concern for the canfort of the jury reflected her bias against County. €&ad fairly, 

these camnents were nothing more than the judgefs insuiry about the comfort of the 

jury, a concern demnstrated throughout the trial by her continued search for a 

larger ccurtnm (R:64). County is most concerned about the judgels remark to the 

jury that they were in a portion of the courthouse that supposedly contained asbestos. 

She then said: '%ut since the folks palm Ekach County perfiaps are not worried 

about it, we just have to work here." (R:27, enphasis added). Despite their concern 

about these remark, both petitioners allcrwed the venire panel to be seated without 

raising any thly objections to the comnents made (R:30). 

County argues that the trial court's CCBnmMts mst be considered against the 

backdrop of newspaper and other media attention purportedly assailing County for 

asbestos in the courthouse. The fact that there may have been public or media 

attention to a certain issue has not been held by any court in this state to raise 

the presumption that all jurors on the venire were aware of such media attention. III 

point of fact, neither Btitioner availed itself of the opprtunity during voir dire 

to examine the panel on their lawwledge of such media, in an effort to establish a 

predicate for a challenge for cause. 

Later in voir dire, during a side bar wnference, county raised its first 

objection to the s t a m t s  made by the judge. The court apologized for making the 

remarks and asked county, "DO you think we need to take action on it at this point?" 

Counsel for Came responded, ". . .I don't belime it's to strib the panel 

at this particular the..." (R:70). The judge then stated that she was going to 

strike the entire panel unless a curative instruction was found (R:71). At this 

the, County did not elect to move to strike the panel. It was not until a break 

during Respondent's voir dire examination that Petitioners jointly moved to strike 
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the panel (R:138). The court denied the mtion, but asked if they wanted a curative 

instruction (R:139). Petitioners declined a curative instruction (R:139). By their 

actions, petitioners waived their right to strike the panel and to seek reversal on 

the basis of the trial court‘s comment. 

camments made throughout the jury selection process by both the trial court and 

petitioners demonstrated their efforts to elicit impartiality frcnn the jurors. The 

trial court explained that “[nlathing I do or say during the course of the trial 

other than explaining the law to you shad have any effect whatsoever on your 

verdict” (R:408). County made rehabilitative statements throughout voir dire regarding 

jurors’ fairness, such as: “Is there anyone hese who feels that because Palm Beach 

County has been made a defendant in tkis lawsuit, that they must have done samething?. . .” 
(R:329). County even rehabilitated a prospective juror wfio had filed a prior lawsuit 

against County (R:345). 

Both Petitioners accepted the jury without qualification or objection (R:362- 

370). The jury was sworn and impanelled without exception. At that point, Petitioners 

were obviously not concerned about any bias created by the trial court‘s ccaranents, 

and in fact waived any objection to the panel. 

petitioners argue a t  length the alleged relationship between the trial court’s 

ccmunents and the verdict, in w h i c h  County was found to be 60 percent negligent and 

SOFDcn: 40 percent negligent. Caunty cites Crews v. W a r r e n ,  157 So.2d 553 (Fla. 1st 

DCA 1963), w h i c h  actually held that an adverse verdict is but one of the factors to 

be considered in finding the existence of a prejudicial effect. However ,  County 

admits: “It goes without saying that absent a tape recorded statement of jury 

deliberations, there is no certain method to detesrmne ’ what facts, if any, the jury 

relied upon in finding the County mre at fault” (Ccxmty’s Brief, p. 35). Respondent 

agrees. County states that the disparity in the verdict was based upon facts “outside 

the When a verdict goes against a party, that party naturally believes 

that the verdict is unfair and not based upon the facts as it saw than. C l e a r l y ,  
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county has failed to establish any prejudice frcan the trial wurt's ccumnents, or that 

these cannnents constitute harmful and reversible error. 'Ihese ccumnents were not 

misleading COBnmMts on the evidence or on any party's liability. 

V. 

THE TRIAL axnu! PmPERLY SummrmD THE ISSUE OF CmJsATIrn m THE 
JURY UDER TElE mcrs OF aEIs CnSE, AM) PmPERLY m SOrn'S 
lD"ICN EOR DIREXED VERDICT BA8H) UN 81- CKU 8"E RaAD 710 

In passing on the directed verdict issue before it, this court must mate the 

evidence in the light mst favorable to Respondent. Any reasonable doubt must be 

resolved in her favor. If any m n a b l e  interpretation of the evidence supports her 

claim, SOl?DurOs mation should be denied. Reinhart v. seaboard Coast Line Railroad 

c m y  , mra, 422 So.2d at 44. One need not even interpret Arnold Ramos' testhny 

to recognize that he stated explicitly that SOFIDI"s negligent placement of signs 

more likely than not caused the accident: "[I]t is confusing and more than likely a 

motorist approaching that area &d be wnfbsed" (R:978). Mr. Ramos testified that 

taken altogether, the absence of a speed reduction ahead sign or the placement of 

either the intersection sign or the crOSSrOad sign had SOBnething to do with this 

accident (R:979) . M r .  Ramos clearly testified that proper warning would have prevented 

the accident (R:952). 

M r .  Ramos also testified that studies have shown a direct correlation between 

the placement and priority of signs and reduced praperty damage and loss of life 

(R:975). M r .  Ramos testified the subject signage did not constitute good engineer- 

standards (R:988) and overall was inadequate and inproperly placed (R:922; 934-937), 

clearly allowing the jury to hply a causal nexus. Fla. S t a t  §90.301. 

The jury's finding of no caparative negligence by Mr. K~nney demonstrates that 

he w a s  not speeding. -use the 45 mile per haur sign was not utilized in conjunction 

with a reduced speed ahead sign, which M r .  Ramos testified should have been done 

(R:975), the jury most certainly could have drawn the logical hplication that 

SOFDCTr's failure to install a reduced speed ahead sign in conjunction with the 
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lowered speed limit sign would cause Mr. Konney not to see or not to see timely that 

he was required to reduce speed. Mr. Ramos testified that had Mr.  KDnney changed his 

speed, there wuuld have been no impact (R:981). The jllry was able to consider this 

testimony, along with his earlier testimony that the reduced speed ahead sign w a s  

necessary to give effect to the 45 mile per hour sign, but only if placed far enough 

in advance of the intersection to allow for meaningful axnpmhension and execution, 

all of w h i c h  are factors equalling causation. 

SoFDCTr's cases are easily distinguishable. In Goodmu ' v. University Hcxmital 

Buildh, w., 445 s.2d 1015 (Fla. 1984), the court found no medica l  malpractice 

where the exper t  witness could not testify if the failure to diagnose and treat an 

akdominal aneurysn before the patient went into cardiac arrest caused his death. In 

Lmez v. Florida Fwwe.r & Liuht Co., 501 So.2d 1339 (Fla. 3d DCA 1987), the eledmxted 

avocado picker, a man with sophisticated technical skills, was using a 16 foot metdl 

pole in the daytime in his own backyard with nearby overhead wires readily apparent 

to him. In contrast, M r .  Konney was travelling 55 miles per hour, or 80 feet per 

second, at night. Mr. Ramos testified that even one such as M r .  mnney, who was 

familiar with the htersection, might not appreciate the dangers (R:950). 

M o r e  analogous is State D e m  of l?ransm rtation v. Brawn, swra, 497 So.2d 

That 

case involved a collision at a dangemus intersect ion. IhecourtheldthatsOFEOT 

"had a duty to warn Brawn, and that its breach of that duty was, at a minimum, a 

Contributing cause of the accident.m Id. at 680. In Brawn, there was similarly no 

evidence that the plaintiff was aware of the particular hazards created by the 

layout, or wen that he knew the intersection's amfiguration "created a ~ ~ y  type of 

unusually d a n g m  cmlition.m Id. 'Ihe court noted eqmk t e s t h n y  demonstrating 

that the driver "might be t h o w y  familiar with the intersection but still not 

appreciate the danger it presented unless he was warned in scm~ manner, and that 

appropriate Warnings a d  have prevented this accident." 

678, where the District court refused to grant a dkected VerdicttosOFWr. 

Id. 

42 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
1 
I 
I 
I 

?he instant case also has few parallels to Alene's Entemrises, IE. v. ~ a r l y ,  

475 So.2d 267 (Fla. 4th DCA 1985). No witness in that case amld testify that the 

defendant h e w  the glass muld break apart when the plaintiff lifted it. In the 

instant case, M r .  Ramos testified re-tdly as to the factors which prokably caused 

the accident (R:978-980). The trial court properly charged the jury with deterrrm7mg . .  
legal cause (R:2184). 

In stahl v. Metrorx, litan mde County, 438 So.2d 14 (Fla. 3d DCA 1983), Judge 

H u b b a r d  spelled out, in scholarly detail, the law of Florida on proximate and legal 

causation. The court in Stahl rewgnized that: 

Given the debatable nature of proximate cause issues in most such 
cases, it is not Surprising that the carts have held that such 
issues a m  generally for juries to decide using their cammon 
sense upon ay=prapriate instruct ions, although occasionally, when 
reasoMbly people cannot differ, the issue has been said to be 
one of law for the ccurt. 

- Id. at 21 (citations Canittea). Just as the court in S W ,  not knowing preChdY Why 

the deceased yaung boy left the bicycle path on which he was riding for his fatal 

collision with an autamabile, refused to grant summary judgment on causation for the 

defendant, the trial court was eminently correct in refusing to grant the direckd 

verdict sought by SOFDcrr because M r .  Kmney never lived to tell why he was not able 

to avoid his fatal crash. The jury was then entitled to weigh the evidence and reach 

its cwn conclusions. 

VI .  

A. Bowers' TestimDny TJDo n Matters of AcciUent Retxmstruction and 
InvesticKltion was PmDer. 

Deperty BakFers never gave an engineering opinion. Buwers was a traffic homicide 

investigator for the Palm Beach County Sheriff's Office and a d e p t y  sheriff (R:609). 

Assigned to the traffic division, he investigated and reconstructed traffic accidents 
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ranging from basic minor parking lut accidents to fatalities (R:621-622). By his 

conservative es th te ,  he had investigated approximately 1,000 accidents prior to the 

Konney accident (R:625) .7 Buwers' job duties and responsibilities in the reconstruction 

and hestigation of an accident included determination of its contributing causes. 

He had previously investigated intersectional accidents. As part of this determination, 

he would render an opinion as to contrizxlting factors involved (R:625-626). 

In 1983, in order to canply with the Florida Traffic Accident Report forms in 

use, he was required to determine *ether an "engineering study" was necesaq. He 

would ch& the box ("engineering study needed") found on the standard Florida 

Traffic Accident Report, if in his opinion it was pertinent (R:628). 

Ewers was the homicide investigator for this case (R:629). He testified that 

he had collected physical evidence at the scene, hc1ud.h~~ skid marks, and that he 

deterrmned ' whether madway canlitions contributed to this accident (R:631-632). 

caunty objected to ~uwers' testhny as calling for an "engineering" opinion. 

Hmever, SOFTXYT did object, nor did it join in the objection in any respect 

(R:633). Respondent then asked: "What was the basis of your feeling that there was 

an engineering study necessary at that particular location?" oaunty then objected on 

the same grounds. Once again, however, SO= failed to object, or in any way join 

in the objection (R:633). In ordex for SOFTDT to have preserved this issue for 

appeal, it had to make a timely objection to the introduction of evidence during the 

trial. Swan v. Florida Farm Bureau Insuram=e 

c m y  , 404 So.2d 802, 803 (Fla. 5th DCA 1981) (despite having filed a &ion in 

S O m  has waived its objection. 

7At the of trial, Buwr=rs was a six-year veteran of the Sheriff 8 s  Office. 
For the past five years he had been a hCm-Lici.de accident investigator (R:622). Before 
joining the sheriff8s Office, he served six years as an officer with the Riviera 
Beach Police Department. After two years of rcad patrol in Riviera Beach, he spent 
four years in accident reconstruction and investigation (R:622-623). Buwers also had 
an educational backgmund in accident reconstruction and investigation. In 1975, he 
went through the police academy with 320 hours by the Florida standards Buard (R:623- 
624).  In 1978 he attended a 40-hour accident recohstruction course and an 80-hour 
accident investigation course. In 1982 he took an 80-ha.r traffic involvement 
course, and in 1984 he attended an 8U-hcpur accident mamstruction aouzse (R:624). 
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limine, party failing to object at trial did not conply with rule requiring 

contemporaneous objection to the introduction of evidence in order to preserve the 

issue for appellate review) . 
In its cross-examination of Buwers, SOFDcrr clearly showed that when Bowers 

checked the box on the Traffic mident mrt to the need for an en~*ing 

evaluation of the intersection he was rervrlering an enginering opinion (R:638- 

639). -em stated that sameone should look into this to see if there was a problem 

"hsed on my opinion and observation on that particular night, yes" (R:639). The 

trial court Zwbe v. 

Hettber, 530 So.2d 318, 324 (Ma. 2d DCA 1988) (tmoper could testify as to Causation 

based upon his observation of the road conlitions and his years of accident 

investigation) : Drauon v. Grant,  429 So.2d 1329, 1330 (Fla. 5th DCA 1983) (experienced 

investigator/tmoper allawed to give expert testinmy on whexe he concluded the point 

of impact had Occurrea) . Fla. Stat. s190.702, permits a witness to qualify as an 

expert %y knowledge, skill, experience, training, or education..." Depty  Bcwers 

certainly met this standard. 

w a s  well within her discretion to permit such testimony. 

B. BoFDcrrHadAdecw te CrosS-mcamlIm tion to Detenrmne ' the Basis for 

SOFDcrr's questions to & p t y  Bcrwers obviously called for h i m  to speculate. 

Respondent's objection was praperly sustained on these gnunds (R:639-640). Despite 

the proffer, it is evident that Deputy BaGJiers was not testify- as to anything 

beyond his determination of the contributing factors in this accident. He was 

fulfilling his drties and responsibilities in try- to derive all contributing 

factors to the accident, hludi r rg  roadway conditions. S0F'm.C has clearly not sham 

prejudice as a result of the trid court's proper evidentiary rulings. mere w a s  no 

resulting harmful enror. on cross-examination, before the jury, wty ~awers 

testified that it was m a t i o n  on his part as to whether the engineering changes 

relating to signs and lights wfiich he reccarnrended after the accident would have had 

anything to do with avoiding this accident (R:646). SOFDm made its point to the jury. 

Aforemntionecl minion. 
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c. 

The trial court has the authority to exclude armulative evidence. 

Hall's Testimomt Relatincr to sicm U s e  and Placamnt was pmper 1Y BKCluded. 

Fla. Stat. 

590.612 (1) . A trial court may also limit the number of expert witnesses to testify 

as to the same fact. Stacfer v. Florida East Coast Railwav Camany , 163 So.2d 15, 17 
(Fla. 3d DCA 1964). There is no error that can be carrrmitted by a trial court in 

excluding cumlative evidence, Rosers v. State, 511 So.2d 526, 530 (Fla. 19871, nor 

has any prejudice keen shcwn. 

SOFDCII: did not list Hall as an expert on its pretrial stipulation (R:2751- 

2777a), but designated Bruce Friedman, Palm mch caunty's expert,  as its expt-t, the 

night before trial (R:1577). M r .  FrieCtman testified extensively (R:1834-1879) about 

those matters for which so= now claims severe prejudice because of the "preclusiontt 

of Hall. Frietbnan cavered eveqthing in m='s proffer for Hall. 

The trial court sinply wuuldn't let Hall testify as an expert as to why signs 

were placed at certain locations or why the signs fcxnd at the accident scene met the 

criteria of the MUlW (R: 1619). Clearly Hall, who was not an engineer, could not 

render an opinion about the m, which expmssly stated that its use and interpretation 

is for traffic engineers (Plaintiff's -it 18, p. lA-3). Hall's job was only to 

make -tions to the district engineer, who had to approve and decide whether 

or not to place signs or w a r n b q s  devices (R:1580-1581). M r .  Friedman testified for 

SOFTxYT (R:1834-1838; 1856-1879) on its confomity with the MUED and other &andads, 

so SO= suffered no prejudice. T h e  trial wurt was vested with considerable 

Hall's qualifications. No abuse of that discretion has discretion in determmng 

keen Shawn to warrant reverxal on this issue. Reinhart v. seaboard Coast Line 

Railroad CcXnDanv , mra, 

I .  

422 So.2d at 44. 

D. Ramosf- as to Driver 
P r w e r l Y  Before the JuIy. 

Arnold Rams testified within the sphere of his expertise. 

'on and lkmreciation of Danu ars was 

So= points out 

(SOFDcTr's 

M r .  Rams testified, withat abjection, that as a traffic engineer, 

that "Ramos w a s  a civil engineer, he was not a human factors engineer." 

Brief at p.29). 
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when evaluating a given location to determine the type and placement of traffic 

control devices and warning devices, he had to consider human perception (R:906-907). 

m m ' s  safety errgineer Schmidt testified that perception and reaction time w e r e  an 

integral part of traffic engineering (R:815-816). SOFDoT's objections, ccaning after 

Ramos' testirtlony on that very issue (R:906), were waived. Fla. Stat. §90.104(1) (a). 

SOFDX"s objection (R:968-969) was even after Rams testified, without objection, 

that an htersection could still be a trap to one familiar with it (R:950). The 

objection was raised for the first time when the question w a s  repeated (R:968-969). 

Therefore, any arguable @error" was harmless and not grrxlnds for reversal. Swan v. 

Florida F m  Bureau, wra, 404 So.2d at 803. 

VII . 
THE TRIAt OOUKT DID Ncrr ERR GIVlX3 -JURY -ON 

A8 m THE mFE"m/ Damrap CIARE LITI0ATH)AT TRIAL 
3.1(A) (- M]Ty OF -)# A8 

The court was correct in giving the preenptive charye on duty of care in 

Standard Jury Instruction 3.l(a). Had it been canitted, the jury might have not 

appreciated the duty SOF'DUT g enuinely owed Mr. Kbnraey to use reasonable care. 

SOFDUT's duty w a s  an issue raised in the pretrial stipulation (R:2751-2777a). 

Respondent presented it in her opening statement (R:482; 485), yet SOFDcrr never 

conceded this duty. SOFWT'S a m p m t  that the trial am-t ov-ized a duty 

w h i c h  it did not dispute is contradicted by the record. 

In SOFDcTr's opening statement, it made no reference to any duty owed by SO= 

to Mr.  Konney. In its closing argument, SOF'DUT did not concede any duty owed to M r .  

Konney (R:2090-2091). SOFDCII: w e d  at length about Mr.  m y ' s  familiarity with 

the intersection and his of the conditions w h i c h  he emxruntered (R:2105), 

suggesting that SOFDcrr and Mr. Krmney had equal opportuniw to appreciate the risk. 

SOFDcrr made no concessions that it, as uwner of the highmy, owed any duty to Mr.  

Konney. County, by contrast, stated that it had certain responsibilities to drivers 

on its mads (R:2l20), yet never objected to use of this hstxuct ion (R:2007). In 

' 
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this context, the court's instruction w a s  also inportant to make clear to the juy 

that both defendarrts, each corrtrolling a different highway, owed a duty to m. 

Konney. me W ' s  instruct ion can thus be viewed as no mre than an honest effort 

t o  keep the jury fraan assumhg im=orrectly that blame might only lie w i t h  one defendant, 

not both. 

Without the cart's 3.l(a) instruction, the jury may not have appreciated the 

duty w h i c h  County and SOFlxrr by law owed M r .  Konney. cf., L.K. v. Water's Hue 

Association, 532 So.2d 1097 (Fla. 3d DCA 1988) (where h s t n x t  ion not given in  sexual 

assault case, jury misled on duty Qwed by condcBninium association and plaintiff 

entitled t o  new trial). 'om expanded petitioners' 

duties beyord those contested a t  trial. Immediately after the questioned preemptive 

w e ,  the court stated: "The issues for your detemination on the claim of mretta 

Konney against the State of Florida, DUT, are whether the Dcrr w a s  negligent in 

failing t o  pruperly warn Douglas ~ ~ n n e y  of a dangerous condition known to the DOT 

which w a s  not readily apparent t o  Wlas mnney, and, i f  so, whether such negligence 

w a s  a legal cause of the loss or injury sustained by the Plaintiff" (R:2184). On 

the other hand, the mission wmld have harmed F&spon%nt. a, Bell v. Harland 

Rawals T.ranm0 rt, Ltd., 501 2d 1321, 1322-3 (Fla. 4 t h  DCA 1986) (where issue of 

defendants' responsibility or duty to  use masonable care for plaintiff is raised, 

the 3.l(a) instruCt ion is proper). SO= and county cannot shw the prejudice or 

harm required t o  reverse the verdict, Fla. Stat. 559.041; any error w a s  extremely 

harmless. 

~otking in trial court's 
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For the reasons set forth in Argument I, it is clear that the decision of the 

District Court of Appeal, Fourth District, should be affirmed. Since the issue 

presented in Aryument I w a s  the only issue addmssed in the District Court's opinion, 

for the arguments and authorities cited herein, the District Court's decision should 

be affinned in dll respec;.ts. 
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