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PRELIMINARY S T AT EM E NT 

P e t i t i o n e r ,  MICHAEL LYNN H E R R I N ,  was t h e  Appe l l ee  i n  t h e  

Second D i s t r i c t  C o u r t  of Appeal and t h e  d e f e n d a n t  i n  t h e  t r i a l  

c o u r t .  Respondent,  t h e  S t a t e  of F l o r i d a ,  was t h e  A p p e l l a n t  i n  t h e  

Second D i s t r i c t  C o u r t  of Appeal.  The appendix t o  t h i s  b r i e f  

c o n t a i n s  a copy of t h e  d e c i s i o n  rendered  J a n u a r y  19, 1990. 

1 



STATEMENT OF CAS E AND FACTS 

On November 1 8 ,  1 9 8 9 ,  t h e  S t a t e  A t t o r n e y  f o r  t h e  T e n t h  

J u d i c i a l  C i r c u i t  i n  and f o r  P o l k  Coun ty ,  F l o r i d a ,  f i l e d  a n  

i n f o r m a t i o n  c h a r g i n g  t h e  P e t i t i o n e r  , MICHAEL LYNN H E R R I N ,  w i t h  t h e  

p u r c h a s e  of c o c a i n e  w i t h i n  1 , 0 0 0  fee t  of a school  c o n t r a r y  t o  

s e c t i o n  8 9 3 . 1 3 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 7 )  , which o c c u r r e d  on October 

2 9 ,  1988  ( R l ) .  M r .  H e r r i n  e n t e r e d  a g u i l t y  plea and a s e n t e n c i n g  

h e a r i n g  was h e l d  on May 3 ,  1989  (R3-14, 1 8 ) .  A t  t h e  h e a r i n g ,  M r .  

H e r r i n  t e s t i f i e d  t h a t  h e  had b e e n  a d d i c t e d  t o  c o c a i n e  s i n c e  l a t e  

1986  ( R 6 ) .  A t  t h a t  t i m e  h e  was u s i n g  r o c k  c o c a i n e  e v e r y  s i n g l e  d a y  

(R6) H e  s o u g h t  t r e a t m e n t  and s p e n t  t h r e e  months  i n  a 

r e h a b i l i t a t i o n  c e n t e r  i n  F o r t  L a u d e r d a l e  (R6-7) . A f t e r  h i s  

release, h e  managed t o  a v o i d  u s i n g  c o c a i n e  u n t i l  October 2 9 ,  1 9 8 8  

( R 7 ) .  On t h a t  d a t e ,  H e r r i n  t e s t i f i e d  h e  had been  h a v i n g  soc i a l  

p rob lems  w i t h  f r i e n d s  which  g o t  him i n  a " d e p r e s s e d  mood" ( R 7 ) .  

H e  went  down t h e  r o a d  from where  h e  l i v e d  and b o u g h t  $ 1 0  w o r t h  of 

c o c a i n e  which h e  i n t e n d e d  t o  u s e  f o r  h i m s e l f  b e f o r e  h e  was a r r e s t e d  

(R7) . 

0 

S u b s e q u e n t  t o  t h e  a r res t ,  H e r r i n  a t t e n d e d  N.A. m e e t i n g s  

and e n r o l l e d  i n  a 16-week Tr i -County  p rog ram ( R 8 ) .  The t r i a l  c o u r t  

found t h a t  t h e r e  was e v i d e n c e  t h a t  M r .  H e r r i n  had a n  a d d i c t i o n  

problem ( R 1 2 ) .  Al though  n o t  u n t i l  h i s  a r res t  d i d  H e r r i n  attempt 

t o  u s e  c o c a i n e  f o l l o w i n g  h i s  release f rom t h e  r e h a b i l i t a t i o n  

program,  t h e  t r i a l  c o u r t  s t a t e d  t h i s  was " n o t  u n c h a r a c t e r i s t i c  from 

what  I ' m  s e e i n g  w i t h  crack" ( R 1 2 ) .  The c o u r t  a d j u d i c a t e d  M r .  
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H e r r i n  g u i l t y ,  and p l a c e d  him u n d e r  two y e a r s  community c o n t r o l  

f o l l o w e d  b y  o n e  y e a r  p r o b a t i o n ,  d r u g  e v a l u a t i o n ,  t r e a t m e n t ,  

w a r r a n t l e s s  u r i n a l y s i s ,  100  h o u r s  of community w o r k ,  and $150 i n  

c o u r t  costs  (R12-13, 15- 16) .  Under t h e  s e n t e n c i n g  g u i d e l i n e s ,  M r .  

H e r r i n  s c o r e d  o u t  t o  3 1 /2  - 4 1/2  y e a r s  i n c a r c e r a t i o n  (R17) .  I n  

t h e  J u s t i f i c a t i o n  of M i t i g a t i o n  of S e n t e n c e ,  t h e  t r i a l  c o u r t  s t a t e d  

" t h e  d e f e n d a n t  s u f f e r e d  from s u b s t a n c e  a b u s e .  B a r b e r a  v .  S t a t e  I 

505  So.2d 413  (Fla.  1 9 8 7 ) .  The d e f e n d a n t  is amenab le  t o  

r e h a b i l i t a t i o n ,  as  is e v i d e n c e d  b y  h i s  v o l u n t a r y  e n t r y  i n t o  d r u g  

t r e a t m e n t .  The d e f e n d a n t  w i l l  a l so  complete t h e  d r u g  t r e a t m e n t  

p rog ram a t  Tr i -County"  (R22) .  

The S t a t e  f i l e d  a Not ice  of Appeal on May 1 6 ,  1 9 8 9  (R23) .  

The Second D i s t r i c t  C o u r t  o f  Appeal r e v e r s e d  t h e  s e n t e n c e .  S t a t e  

V. H e r r i n ,  Case N o ,  89-1389 1 5  F.L.W. D231 ( F l a .  2d DCA J a n .  1 9 ,  

1 9 9 0 ) .  The c o u r t  h e l d  t h a t  f o r  i n t o x i c a t i o n  or  s u b s t a n c e  a b u s e  t o  

j u s t i f y  a downward d e p a r t u r e  from t h e  recommended g u i d e l i n e s  

s e n t e n c e ,  t h e  e v i d e n c e  mus t  show t h e  d e f e n d a n t  was i m p a i r e d  a t  t h e  

t i m e  h e  commit ted  t h e  crime. 
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SUMMARY 0 F THE A RGUMENT 

M r .  H e r r i n  a r g u e s  t h a t  h i s  case c o n f l i c t s  w i t h  p r i o r  

F l o r i d a  Supreme C o u r t  and o t h e r  D i s t r i c t  C o u r t  d e c i s i o n s  as  t o  

whe the r  d r u g  a d d i c t i o n  is a v a l i d  r e a s o n  f o r  downward d e p a r t u r e  

f rom t h e  s e n t e n c i n g  g u i d e l i n e s ,  Acco rd ing  t o  t h o s e  p r i o r  

d e c i s i o n s ,  e v i d e n c e  t h a t  a d e f e n d a n t  s u f f e r e d  from d r u g  a d d i c t i o n  

a t  t h e  t i m e  of t h e  o f f e n s e  is a v a l i d  r e a s o n  t o  depar t  downwards. 

The  Second Distr ict  C o u r t ' s  o p i n i o n  i n  M r .  H e r r i n ' s  case t h a t  

a l c o h o l  or  d r u g s  mus t  have  a c t u a l l y  c l o u d e d  t h e  d e f e n d a n t ' s  mind 

a t  t h e  t i m e  o f  t h e  o f f e n s e  i n  order t o  j u s t i f y  d e p a r t u r e ,  

c o n s t i t u t e s  a c o n f l i c t  w i t h  e x i s t i n g  law. 

The Second D i s t r i c t  C o u r t  a l s o  h e l d  t h a t  a m e n a b i l i t y  t o  

r e h a b i l i t a t i o n  was n o t  a v a l i d  r e a s o n  f o r  downward d e p a r t u r e .  

However, o the r  d i s t r i c t  c o u r t s  have  found  t h i s  t o  be a v a l i d  r e a s o n  

t o  depa r t .  
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ARGUMENT 

ISSUE I 

WHETHER THE DECISION I N  STA TE V. 
HERRIN,  Case No, 89-1389 1 5  F.L.W. 
D231 ( F l a .  2d DCA J a n .  1 9 ,  1 9 9 0 ) ,  I S  
I N  CONFLICT WITH FLORIDA SUPREME 
COURT AND DISTRICT COURT OF APPEAL 
OPINIONS HOLDING THAT SUBSTANCE ABUSE 
I S  A VALID REASON TO DEPART DOWNWARD 
FROM THE SENTENCING GUIDELINES? 

M r .  H e r r i n  was c o n v i c t e d  and s e n t e n c e d  f o r  possess ion  of  

c o c a i n e  w i t h i n  a thousand f e e t  o f  a s c h o o l .  I n  s e n t e n c i n g  M r .  

H e r r i n ,  t h e  t r i a l  j u d g e  d e p a r t e d  downward from t h e  s e n t e n c i n g  

g u i d e l i n e s  b e c a u s e  he  found t h a t  M r .  H e r r i n  s u f f e r e d  from s u b s t a n c e  

abuse .  The t r i a l  c o u r t  c i t e d  B a r b e r a ,  SuDra, f o r  support .  B a r b e r a  

s i m p l y  s t a t e s  t h a t  i n t o x i c a t i o n  or  s u b s t a n c e  a b u s e  is a c lear  and 

c o n v i n c i n g  reason f o r  a downward d e p a r t u r e .  Id. Fol lowing  

B a r b e r a ,  o t h e r  d i s t r i c t  c o u r t s  have h e l d  on numerous  occasions t h a t  

s u b s t a n c e  a b u s e  or d r u g  dependency is a v a l i d  reason  t o  d e p a r t  

downward, &, e.a., S t a t e  v. Win- , 549 So.2d 1170 ( F l a .  4 t h  DCA 

1 9 8 9 ) ;  S ta t e  v.  JoseDh,  543 So.2d 405 ( F l a .  4 t h  DCA 1 9 8 9 ) ;  State 

V. B l e d s o e  , 530 So.2d 94 ( F l a .  3d DCA 1 9 8 9 ) ;  State-, 528 

So.2d 4 0 4  ( F l a .  3d DCA 1 9 8 8 ) ,  r ev iew d e  n i e d ,  531  So,2d 1355  ( F l a .  

1 9 8 8 ) ;  j 3 t a t e  V.  W h i t t e n  , 524 So.2d 1 1 1 4  ( F l a .  4 t h  DCA 1 9 8 8 ) ;  State 

V .  F r a n c i s ,  524 So.2d 1172 ,  1 1 7 3  ( F l a .  4 t h  DCA 1 9 8 8 ) ;  S t a t e  V .  

W i l s o n ,  523 So.2d 179  ( F l a .  3d DCA 1 9 8 8 ) ;  S t a t e  V .  Mesa, 520 So.2d 

328 ( F l a .  3d DCA 1 9 8 8 ) ;  S t a t e  V. Daua h t r y  , 505 So,2d 537, 539 ( F l a .  

4 t h  DCA 1987)  , r e v  i e w  d i s m i s s e d  , 511 So.2d 999 ( F l a .  1 9 8 7 ) .  
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The Second Dis t r i c t  C o u r t  o f  Appeal r e v e r s e d  M r .  H e r r i n ' s  

s e n t e n c e  h o l d i n g  t h a t  a d e f e n d a n t  mus t  d e m o n s t r a t e  more t h a n  d r u g  

or  a l c o h o l  dependency  or  i n t o x i c a t i o n  a t  t h e  t i m e  o f  t h e  o f f e n s e .  

The c o u r t  h e l d  t h a t  "where  c o m p e t e n t  and s u b s t a n t i a l  e v i d e n c e  

ref lects  t h a t  a l c o h o l  o r  d r u g s ,  o r  a c o m b i n a t i o n  t h e r e o f ,  S O  

c l o u d e d  t h e  d e f e n d a n t ' s  mind a t  t h e  t i m e  t h a t  h e  commi t t ed  t h e  

crime as t o  impair h i s  j udgmen t ,  b u t  w i t h o u t  r i s i n g  t o  t h e  l e v e l  

of i ncompe tence  or i n s a n i t y ,  t h a t  f a c to r  may s u p p o r t  a m i t i g a t i o n  

o f  t h e  s e n t e n c e . "  S ta t e  v .  H e r r i n ,  15  F.L.W. a t  D232. The c o u r t  

a d m i t t e d  t h a t  t h e  " o t h e r  d i s t r i c t  c o u r t s  have  n o t  c o n s t r u e d  t h e  

Barbera h o l d i n g  as l i m i t e d  as w e  b e l i e v e  it s h o u l d  b e  c o n s t r u e d . "  

- I d .  a t  D232. T h e r e f o r e ,  it  is clear t h a t  express and d i r e c t  

c o n f l i c t  e x i s t s  be tween  t h i s  case and t h e  l i n e  of cases f o l l o w i n g  

B a r b e r a .  T h i s  c o u r t  s h o u l d  e x e r c i s e  i ts  d i s c r e t i o n  and r e v i e w  t h e  

i n s t a n t  case b e c a u s e  i t  g o e s  a g a i n s t  a c l ea r ,  e s t a b l i s h e d  p a t t e r n  

of d e c i s i o n s .  

The t r i a l  c o u r t  a l s o  l i s t e d  t h a t  M r .  H e r r i n  was " amenable  

t o  r e h a b i l i t a t i o n . "  The  Second Distr ict  C o u r t  of Appeal h e l d  t h a t  

i n  t h e i r  v iew "no case i n  F l o r i d a "  permits a downward d e p a r t u r e  f o r  

t h a t  r e a s o n .  Id. However, it appears t h a t  o t h e r  D i s t r i c t  C o u r t s  

have  i n d e e d  p e r m i t t e d  downward d e p a r t u r e s  b a s e d  on a d e f e n d a n t ' s  

c h a n c e s  f o r  r e h a b i l i t a t i o n .  m, e.a., S t a t e  V .  Whidden,  15  F.L.W. 

D78 (F la .  1st DCA D e c .  29 ,  1 9 8 9 ) ;  S t a t e  V .  Lacev  , 15  F.L.W. D99 

(F la .  4 t h  DCA D e c .  20 ,  1 9 8 9 ) ;  S ta te  V .  F o r b e s ,  536 So.2d 356 (F la .  

3d DCA 1 9 8 8 ) ;  Z ta te  v.  Morales , 522 So.2d 464 (F la .  4 t h  DCA 1988)  . 
T h e r e f o r e ,  e x p r e s s  and d i r e c t  c o n f l i c t  e x i s t s  be tween  H e r r i n ,  and 
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o t h e r  D i s t r i c t  C o u r t s  of Appeal r e q u i r i n g  t h i s  c o u r t  t o  e x e r c i s e  

its d i s c r e t i o n  t o  r e v i e w  t h e  i n s t a n t  case. 0 
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CONCLUSION 

I n  l i g h t  of t h e  f o r e g o i n g  r e a s o n s !  a r g u m e n t s  and 

a u t h o r i t i e s ,  p e t i t i o n e r  h a s  d e m o n s t r a t e d  t h a t  c o n f l i c t  d o e s  e x i s t  

w i t h  t h e  i n s t a n t  d e c i s i o n ,  t h e  F l o r i d a  Supreme C o u r t  and t h e  

D i s t r i c t  C o u r t s  of Appeal s o  as  t o  i n v o k e  d i s c r e t i o n a r y  r e v i e w  of 

t h i s  C o u r t .  
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APPEND I X 

D e c i s i o n  rendered January 19, 1 9 9 0  
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