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STATEMENT 0 F THE CASE AND FACTS 

On November 1 8 ,  1989 ,  t h e  S t a t e  A t t o r n e y  f o r  t h e  T e n t h  

J u d i c i a l  C i r c u i t  i n  and f o r  P o l k  Coun ty ,  F l o r i d a ,  f i l e d  a n  

i n f o r m a t i o n  c h a r g i n g  t h e  P e t i t i o n e r ,  MICHAEL LYNN H E R R I N ,  w i t h  t h e  

p u r c h a s e  of c o c a i n e  w i t h i n  1 ,000  fee t  of a s c h o o l  c o n t r a r y  t o  

s e c t i o n  893.13, F l o r i d a  S t a t u t e s  (1987)  , which o c c u r r e d  on October 

29,  1 9 8 8  ( R l ) .  M r .  H e r r i n  e n t e r e d  a g u i l t y  p lea  and a s e n t e n c i n g  

h e a r i n g  was h e l d  on May 3 ,  1989  ( R 3- 1 4 ,  1 8 ) .  A t  t h e  h e a r i n g ,  M r .  

H e r r i n  t e s t i f i e d  t h a t  h e  had b e e n  a d d i c t e d  t o  c o c a i n e  s i n c e  l a t e  

1986  ( R 6 ) .  A t  t h a t  t i m e  h e  was u s i n g  rock c o c a i n e  e v e r y  s i n g l e  d a y  

(R6) . H e  s o u g h t  t r e a t m e n t  and s p e n t  t h r e e  months  i n  a r e h a b i l i t a -  

t i o n  c e n t e r  i n  F o r t  L a u d e r d a l e  (R6- 7) .  A f t e r  h i s  release,  h e  

managed t o  a v o i d  u s i n g  c o c a i n e  u n t i l  O c t o b e r  29 ,  1 9 8 8  (R7) .  On 

t h a t  d a t e ,  H e r r i n  t e s t i f i e d  h e  had been  h a v i n g  s o c i a l  p r o b l e m s  w i t h  

f r i e n d s  which g o t  him i n  a " d e p r e s s e d  mood" ( R 7 ) .  H e  went  down t h e  

r o a d  from where  h e  l i v e d  and b o u g h t  $10 w o r t h  of c o c a i n e  which h e  

i n t e n d e d  t o  u s e  f o r  h i m s e l f  b e f o r e  h e  was arrested ( R 7 ) .  

S u b s e q u e n t  t o  t h e  a r r e s t ,  H e r r i n  a t t e n d e d  N.A. m e e t i n g s  

and e n r o l l e d  i n  a 16-week Tr i -County  p rog ram ( R 8 ) .  The t r i a l  c o u r t  

found  t h a t  t h e r e  was e v i d e n c e  t h a t  Mr. H e r r i n  had a n  a d d i c t i o n  

p r o b l e m  (R12) . Al though  n o t  u n t i l  h i s  a r res t  d i d  H e r r i n  attempt t o  

u s e  c o c a i n e  f o l l o w i n g  h i s  release from t h e  r e h a b i l i t a t i o n  p rog ram,  

t h e  t r i a l  c o u r t  s t a ted  t h i s  was " n o t  u n c h a r a c t e r i s t i c  from what  I ' m  

s e e i n g  w i t h  crack" (R12) .  The c o u r t  a d j u d i c a t e d  M r .  H e r r i n  g u i l t y ,  

and p l a c e d  him u n d e r  two y e a r s  community c o n t r o l  f o l l o w e d  by one  

y e a r  p r o b a t i o n ,  d r u g  e v a l u a t i o n ,  t r e a t m e n t ,  w a r r a n t l e s s  u r i n a l y s i s ,  
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1 0 0  h o u r s  of community w o r k ,  and $150 i n  c o u r t  cos t s  (R12-13, 15- 

1 6 ) .  Under t h e  s e n t e n c i n g  g u i d e l i n e s ,  M r .  H e r r i n  s c o r e d  o u t  t o  

3 1 / 2  - 4 1 / 2  y e a r s  i n c a r c e r a t i o n  (R17) .  I n  t h e  J u s t i f i c a t i o n  of 

M i t i g a t i o n  of S e n t e n c e ,  t h e  t r i a l  c o u r t  s t a t e d  " t h e  d e f e n d a n t  

s u f f e r e d  f rom s u b s t a n c e  a b u s e .  B a r b a r a  v .  Sta tg  505 S002d 413 

( F l a .  1 9 8 7 ) .  The d e f e n d a n t  i s  amenab le  t o  r e h a b i l i t a t i o n ,  as is 

e v i d e n c e d  b y  h i s  v o l u n t a r y  e n t r y  i n t o  d r u g  t r e a t m e n t .  The 

d e f e n d a n t  w i l l  a l s o  complete t h e  d r u g  t r e a t m e n t  p rog ram a t  T r i -  

County"  (R22) . 
The S t a t e  f i l e d  a Not ice  of Appeal on May 1 6 ,  1 9 8 9  (R23) .  

The Second Dis t r i c t  C o u r t  of Appeal r e v e r s e d  t h e  s e n t e n c e .  S t a t e  

y. H e r a ,  555 So.2d 1 2 8 8  (F la .  2d DCA 1 9 9 0 ) .  The c o u r t  h e l d  t h a t  

f o r  i n t o x i c a t i o n  or  s u b s t a n c e  a b u s e  t o  j u s t i f y  a downward d e p a r t u r e  

from t h e  recommended g u i d e l i n e s  s e n t e n c e ,  t h e  e v i d e n c e  mus t  show 

t h e  d e f e n d a n t  was i m p a i r e d  a t  t h e  t i m e  h e  committed t h e  crime. The 

c o u r t  a l s o  h e l d  t h a t  a m e n a b i l i t y  t o  r e h a b i l i t a t i o n  was n o t  a v a l i d  

d e p a r t u r e  r e a s o n .  M r .  H e r r i n  f i l e d  a m o t i o n  t o  s t a y  i s s u a n c e  of 

manda te  p e n d i n g  d i s p o s i t i o n  of h i s  p e t i t i o n  f o r  r e v i e w .  T h i s  c o u r t  

g r a n t e d  t h e  mo t ion  on F e b r u a r y  1 6 ,  1990 .  M r .  H e r r i n  f i l e d  a Not ice  

t o  I n v o k e  D i s c r e t i o n a r y  J u r i s d i c t i o n  of t h e  Supreme C o u r t  on 

J a n u a r y  1 9 ,  1990 .  T h i s  c o u r t  a c c e p t e d  j u r i s d i c t i o n  on A p r i l  23 ,  

1990  . 
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SUMMARY OF THE A RGUMENT 

M r .  H e r r i n  a r g u e s  t h a t  h i s  case c o n f l i c t s  w i t h  p r i o r  

F l o r i d a  Supreme C o u r t  and o t h e r  D i s t r i c t  C o u r t  d e c i s i o n s  as  t o  

w h e t h e r  d r u g  a d d i c t i o n  is a v a l i d  r e a s o n  f o r  downward d e p a r t u r e  

from t h e  s e n t e n c i n g  g u i d e l i n e s .  Acco rd ing  t o  t h o s e  p r i o r  d e c i -  

s i o n s ,  e v i d e n c e  t h a t  a d e f e n d a n t  s u f f e r e d  f rom d r u g  a d d i c t i o n  a t  

t h e  t i m e  o f  t h e  o f f e n s e  is a v a l i d  r e a s o n  t o  d e p a r t  downwards. The 

Second Dis t r i c t  C o u r t ' s  o p i n i o n  i n  Mr. H e r r i n ' s  case t h a t  a l c o h o l  

or  d r u g s  mus t  have  a c t u a l l y  c l o u d e d  t h e  d e f e n d a n t ' s  mind a t  t h e  

t i m e  o f  t h e  o f f e n s e  i n  order t o  j u s t i f y  d e p a r t u r e ,  c o n s t i t u t e s  a 

c o n f l i c t  w i t h  e x i s t i n g  l a w .  Based on p r i o r  d e c i s i o n s  t r i a l  c o u r t s  

a re  p e r m i t t e d  t o  d e p a r t  downwards where  a d e f e n d a n t  would n o t  have  

c a r r i e d  o u t  i l l e g a l  ac t s  b u t  f o r  a s u b s t a n c e  a b u s e  p rob lem.  To 

h o l d  t h a t  a d e f e n d a n t  mus t  be u n d e r  t h e  i n f l u e n c e  of  d r u g s  a t  t h e  

t i m e  o f  t h e  o f f e n s e  is i l l o g i c a l  and a r b i t r a r y .  

The e v i d e n c e  p r e s e n t e d  a t  t h e  t r i a l  was s u f f i c i e n t  f o r  

t h e  t r i a l  c o u r t  t o  d e t e r m i n e  t h a t  t h e  P e t i t i o n e r  had a s u b s t a n c e  

a b u s e  problem. F i n d i n g s  of f a c t  s h o u l d  n o t  be d i s t u r b e d  by t h e  

appel la te  c o u r t .  

O the r  d i s t r i c t  c o u r t s  have  h e l d  t h a t  a m e n a b i l i t y  t o  

r e h a b i l i t a t i o n  is a v a l i d  r e a s o n  f o r  downward d e p a r t u r e .  F l e x i b i l -  

i t y  is n e c e s s a r y  i n  a n  overcrowded  p r i s o n  s y s t e m ,  e s p e c i a l l y  f o r  

t h o s e  who show a r e a s o n a b l e  c h a n c e  f o r  r e h a b i l i t a t i o n .  
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ARGUMENT 

ISSUE I 

WHETHER THE DECISION I N  STATE V, 
H E R R I N ,  555 S0.2D 1 2 8 8  (FLA. 2D DCA 
1990)  , I S  I N  CONFLICT WITH FLORIDA 
SUPREME COURT AND DISTRICT COURT OF 
APPEAL OPINIONS HOLDING THAT SUB- 
STANCE ABUSE AND AMENABILITY TO 
REHABILITATION ARE VALID REASONS TO 
DEPART DOWNWARD FROM THE SENTENCING 
GUIDELINES? 

M r .  H e r r i n  was c o n v i c t e d  and s e n t e n c e d  f o r  p o s s e s s i o n  of 

cocaine w i t h i n  a t h o u s a n d  f e e t  of a s c h o o l .  I n  s e n t e n c i n g  M r .  

H e r r i n ,  t h e  t r i a l  j u d g e  d e p a r t e d  downward from t h e  s e n t e n c i n g  

g u i d e l i n e s  because h e  found  t h a t  M r .  H e r r i n  s u f f e r e d  f rom s u b s t a n c e  

a b u s e .  The t r i a l  c o u r t  c i t e d  B a r b e r a ,  sux>ra, f o r  support .  B a r b e r a  

s i m p l y  s t a t e s  t h a t  i n t o x i c a t i o n  o r  s u b s t a n c e  a b u s e  is a c lear  and 

c o n v i n c i n g  reason f o r  a downward d e p a r t u r e .  U. F o l l o w i n g  

B d e K a ,  o t h e r  d i s t r i c t  c o u r t s  h a v e  h e l d  on numerous occasions t h a t  

s u b s t a n c e  a b u s e  or  d r u g  dependency  is a v a l i d  reason t o  d e p a r t  

downward. m, e . u . ,  State  v. F i n k ,  557 So.2d 1 2 9  ( F l a .  3d DCA 

1 9 9 0 ) ;  S t a t e  V.  Win teL , 549 So.2d 1170  ( F l a .  4 t h  DCA 1 9 8 9 ) ;  state 
y. Jos-, 543 So.2d 405 ( F l a .  4 t h  DCA 1 9 8 9 ) ;  S t a t e  v .  B l e d s o e  538  

So.2d 94 ( F l a .  3d DCA 1 9 8 9 ) ;  S t a t e  v .  S-, 528  So.2d 404 ( F l a .  

3d DCA 1988)  , review d e n i e d  , 531 So.2d 1 3 5 5  ( F l a .  1 9 8 8 ) ;  S t a t e  v .  

W h i t t e g  , 524 So.2d 1114  ( F l a .  4 t h  DCA 1 9 8 8 ) ;  S t a t e  v .  F r a n c  524 

So.2d 1 1 7 2 ,  1 1 7 3  ( F l a .  4 t h  DCA 1 9 8 8 ) ;  S t a t e  V .  Wilsw 523 S0.2d 

1 7 9  ( F l a .  3d DCA 1 9 8 8 ) ;  m e  v .  Mesa, 520 So.2d 328  ( F l a .  3d DCA 

4 



1988) ; mte v. D a u a h t r y  , 505 So.2d 537, 539 ( F l a .  4 t h  DCA 1987), 

r e v i e w  d i s n u s s e d ,  511 So.2d 999 (Fla .  1987) . . .  
The Second D i s t r i c t  C o u r t  o f  Appeal r e v e r s e d  M r .  H e r r i n ' s  

s e n t e n c e  h o l d i n g  t h a t  a d e f e n d a n t  mus t  d e m o n s t r a t e  more t h a n  d r u g  

or  a l c o h o l  dependency  or i n t o x i c a t i o n  a t  t h e  t i m e  of t h e  o f f e n s e .  

The c o u r t  h e l d  t h a t  "where  c o m p e t e n t  and s u b s t a n t i a l  e v i d e n c e  

r e f l e c t s  t h a t  a l c o h o l  o r  d r u g s ,  or  a c o m b i n a t i o n  t h e r e o f ,  s o  

c l o u d e d  t h e  d e f e n d a n t ' s  mind a t  t h e  t i m e  t h a t  h e  commit ted  t h e  

crime as t o  impair h i s  j udgmen t ,  b u t  w i t h o u t  r i s i n g  t o  t h e  l e v e l  of 

i ncompe tence  or i n s a n i t y ,  t h a t  fac tor  may s u p p o r t  a m i t i g a t i o n  o f  

t h e  s e n t e n c e . "  S t a t e  v .  H e r r i n  , 555 So.2d a t  1289. The c o u r t  

a d m i t t e d  t h a t  t h e  " o t h e r  d i s t r i c t  c o u r t s  h a v e  n o t  c o n s t r u e d  t h e  

B a r b e r a  h o l d i n g  as  l i m i t e d  as w e  b e l i e v e  it s h o u l d  be c o n s t r u e d . "  

&J. T h e r e f o r e ,  it is c lear  t h a t  e x p r e s s  and d i r e c t  c o n f l i c t  e x i s t s  

be tween  t h i s  case and t h e  l i n e  of cases f o l l o w i n g  B a r b e r a .  T h i s  

c o u r t  s h o u l d  r e v e r s e  t h e  Second D i s t r i c t ' s  h o l d i n g  b e c a u s e  it g o e s  

a g a i n s t  a c lear ,  e s t a b l i s h e d  p a t t e r n  of d e c i s i o n s .  

The Second D i s t r i c t  l i m i t e d  B a b e r a ' s  h o l d i n g  b e c a u s e  it 

f e a r e d  t h e  s e n t e n c i n g  g u i d e l i n e s  would b e  r e n d e r e d  m e a n i n g l e s s  

whe re  " d e f e n d a n t s  attempt t o  a t t r i b u t e  t h e i r  a c t i o n s  t o  a n  a l c o h o l  

or d r u g  a b u s e  p rob lem."  Id. However, t h i s  c o u r t ' s  d e c i s i o n  i n  

B-era was a r e c o g n i t i o n  of t h e  e n o r m i t y  o f  t h e  e x i s t i n g  d r u g  

p r o b l e m  f a c i n g  t h e  S t a t e  of F l o r i d a .  A r e c e n t  U . S .  S e n a t e  report  

e s t i m a t e d  t h e r e  are n e a r l y  2.2 m i l l i o n  r e g u l a r  c o c a i n e  u s e r s  i n  

America, w i t h  F l o r i d a  r a n k i n g  f i f t h  i n  t h e  n a t i o n  i n  t h e  number of 

h a r d- c o r e  u s e r s .  Tampa T r i b u n e ,  May 11, 1990, a t  l A ,  c o l .  1. 
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C l e a r l y ,  t h e  e x i s t i n g  p r i s o n  s y s t e m  is n o t  e q u i p p e d  t o  d e a l  w i t h  

t h e  s h e e r  numbers  o f  t h o s e  who c o m m i t  crimes d u e  t o  s u b s t a n c e  

a b u s e .  T h e r e f o r e ,  t h e  Barbera d e c i s i o n  g r a n t i n g  t r i a l  c o u r t s  t h e  

f l e x i b i l i t y  t o  d e p a r t  downward f rom t h e  g u i d e l i n e s  is a n e c e s s a r y  

r e c o g n i t i o n  of r e a l i t y .  

The s e n t e n c i n g  g u i d e l i n e s  have  n o t  become m e a n i n g l e s s  now 

t h a t  t r i a l  c o u r t s  may d e p a r t  downward b a s e d  on a d e f e n d a n t ' s  d r u g  

problem.  The c o u r t s  s t i l l  have  t h e  o p t i o n  t o  s e n t e n c e  d e f e n d a n t s  

w i t h i n  t h e  g u i d e l i n e s ,  which  t h e y  r e g u l a r l y  d o  and n o  d o u b t  w i l l  

c o n t i n u e  t o  do .  However, t h e y  are f ree  t o  d e p a r t  downwards i f  t h e y  

d e t e r m i n e  t h a t  t h e s e  d e f e n d a n t s  would n o t  h a v e  b r o k e n  t h e  law 

w i t h o u t  t h e  c r a v i n g  f o r  a l c o h o l  o r  d r u g s  p u s h i n g  them on.  I n  

S a l w y ,  528 So.2d a t  405, t h e  t r i a l  c o u r t  d e p a r t e d  downwards b a s e d  

on t h e  d e f e n d a n t ' s  s u b s t a n c e  a b u s e  and t h e  T h i r d  D i s t r i c t  a f f i r m e d .  

D o c t o r s  d e t e r m i n e d  t h a t  t h e  d e f e n d a n t  had a n  o b v i o u s  and c h r o n i c  

s u b s t a n c e  a b u s e  p rob lem and b u t  f o r  t h e  d e s i r e  t o  s a t i s f y  h i s  n e e d ,  

would n o t  have  commit ted  i l l e g a l  ac ts .  Drug dependency  is  a 

t r e a t a b l e  m e d i c a l  and p s y c h o l o g i c a l  c o n d i t i o n .  VAnce V .  S ta te ,  475 

So.2d 1362, 1363 (F la .  5 t h  DCA 1985)  D e f e n d a n t s  who would n o t  h a v e  

commit ted  crimes b u t  f o r  t h e i r  d r u g  p rob lem d o  n o t  d e s e r v e  t o  b e  

t r e a t e d  as  h a r s h l y  as t h o s e  who f r e e l y  c h o s e  t o  break t h e  law. 

A f t e r  Barb-, t h e  c o u r t s  c a n  now l e g a l l y  r e c o g n i z e  t h i s  d i s t i n c -  

t i o n  and act  on i t .  

I n  s u p p o r t  of i t s  h o l d i n g ,  t h e  Second Distr ict  n o t e d  t h a t  

t h e  B a r b e r a  c o u r t  p r e s e n t e d  i n  d e t a i l  t h e  fac ts  of t h a t  case i n  i t s  

o p i n i o n .  I n  B m ,  t h e  F l o r i d a  Supreme C o u r t  r e l a t e d  how t h e  
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d e f e n d a n t  "had drunk a case o f  beer b e f o r e  s t a b b i n g  h i s  v i c t i m ,  and 

h i s  drunken s t a t e  was t h e  c e n t r a l  f a c t o r  i n  a d e f e n s e- f i l e d  

p s y c h o l o g i c a l  r e p o r t . "  B e r r i n ,  555 So.2d a t  1289. However, t h e  

p r e s e n t a t i o n  of  t h e s e  f a c t s  d o e s  n o t  mean W h a  h e l d  t h a t  a 

d e f e n d a n t  must a c t u a l l y  be i n t o x i c a t e d  a t  t h e  t i m e  of t h e  o f f e n s e .  

The Barbera c o u r t  s ta ted " ( w l e  d o  n o t ,  however agree w i t h  t h e  

d i s t r i c t  c o u r t  t h a t  i n t o x i c a t i o n  p~ s u b s t a n c e  abuse c a n n o t  be a 

clear and conv inc ing  r e a s o n  f o r  a downward d e p a r t u r e . "  Barbera, 

505 So.2d a t  413. (emphasis  a d d e d ) .  T h e  p l a i n  meaning of  t h i s  

s t a t e m e n t  i n d i c a t e s  t h e  Barbera  c o u r t  created two r e a s o n s  f o r  

downward d e p a r t u r e :  one be ing  i n t o x i c a t i o n  and t h e  o t h e r  s u b s t a n c e  

abuse .  The t r i a l  c o u r t  i n  t h e  p r e s e n t  case c h o s e  t o  app ly  t h e  

second r e a s o n .  

T h e  Second D C A ' s  ho ld ing  t h a t  a d e f e n d a n t  m u s t  have h i s  

mind c louded by a l c o h o l  o r  d r u g s  when a crime is committed is 

i l l o g i c a l .  I t  i s  a r b i t r a r y  t o  d i s t i n g u i s h  between t h o s e  s u b s t a n c e  

a b u s e r s  who are i n t o x i c a t e d  a t  t h e  t i m e  of t h e  o f f e n s e  and t h o s e  

who are  n o t .  When a c h r o n i c  s u b s t a n c e  abuse problem f o r c e s  a 

p e r s o n  t o  d o  something h e  o r  s h e  would n o t  normal ly  d o ,  t h a t  

p e r s o n ' s  mind is  a l r e a d y  impaired. A c t u a l  i n t o x i c a t i o n  is mere ly  

a p o s s i b l e  symptom of t h e  t r ue  m o t i v a t i o n .  T h e r e f o r e ,  t h i s  c o u r t  

shou ld  r e v e r s e  He-, based on Barbera and t h e  c lear  e s t a b l i s h e d  

p a t t e r n  of d e c i s i o n s  f o l l o w i n g  Barbera .  

The Second D i s t r i c t  a l s o  h e l d  t h a t  even i f  a l c o h o l  o r  

d rug  dependency was a v a l i d  r e a s o n  t o  d e p a r t ,  t he re  was i n s u f f i -  

c i e n t  e v i d e n c e  t o  s u p p o r t  a f i n d i n g  t h e  P e t i t i o n e r  was a c u r r e n t  
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d r u g  a b u s e r .  T h i s  is  i n c o r r e c t .  M r .  H e r r i n  t e s t i f i e d  h e  was u s i n g  

crack e v e r y  d a y  i n  l a t e  1986 .  H e  v o l u n t a r i l y  s o u g h t  t r e a t m e n t  and 

s p e n t  months  i n  a r e h a b i l i t a t i o n  c e n t e r .  H e  s t a y e d  c l e a n  f o r  o v e r  

a y e a r  u n t i l  h e  broke down from soc ia l  pressures and attempted t o  

o b t a i n  some crack. A f t e r  h i s  a r r e s t ,  H e r r i n  a g a i n  s o u g h t  t r e a t m e n t  

f o r  h i s  a d d i c t i o n .  So t h e  t r i a l  c o u r t  had H e r r i n ' s  own t e s t i m o n y  

t h a t  h e  was a d d i c t e d  and t h e  f a c t  t h a t  h e  had twice v o l u n t a r i l y  

s o u g h t  and unde rgone  t r e a t m e n t  f o r  h i s  i l l n e s s .  Though H e r r i n  

managed t o  a v o i d  u s i n g  crack f o r  a n  e x t e n d e d  p e r i o d  of  t i m e ,  t h i s  

d i d  n o t  mean h e  n o  l o n g e r  had a p rob lem.  The t r i a l  c o u r t  s t a t e d  

t h i s  was " n o t  u n c h a r a c t e r i s t i c  from what  I ' m  s e e i n g  w i t h  crack." 

Though a c l i c h e ,  i t  is w e l l - s e t t l e d  t h a t  d r u g  and a l c o h o l  a b u s e r s  

are n e v e r  a c t u a l l y  " c u r e d"  of t h e i r  i l l n e s s .  The t r i a l  c o u r t  h e a r d  

M r .  H e r r i n ' s  t e s t i m o n y  f i r s t h a n d  and had t h e  o p p o r t u n i t y  t o  o b s e r v e  

h i s  demeanor .  Based on t h e  e v i d e n c e  and h i s  e x p e r i e n c e ,  t h e  t r i a l  

j u d g e  was a b l e  t o  f i n d  M r .  H e r r i n  was a s u b s t a n c e  a b u s e r ,  and t h i s  

f i n d i n g  of  f a c t  s h o u l d  n o t  have  b e e n  d i s t u r b e d  by a n  appel la te  

c o u r t .  

The t r i a l  c o u r t  a l s o  l i s t e d  t h a t  M r .  H e r r i n  was " amenable  

t o  r e h a b i l i t a t i o n "  i n  i t s  r e a s o n  f o r  d e p a r t u r e .  The Second 

Dis t r i c t  C o u r t  of Appeal h e l d  t h a t  i n  i t s  v i ew  " no  case i n  F l o r i d a "  

permits a downward d e p a r t u r e  f o r  t h a t  r e a s o n .  &I- However, it 

appears t h a t  o t h e r  D i s t r i c t  C o u r t s  have p e r m i t t e d  downward 

d e p a r t u r e s  b a s e d  on a d e f e n d a n t ' s  c h a n c e s  f o r  r e h a b i l i t a t i o n .  

e . a . r  s t a t e  V .  F i n k ,  557 So.2d 1 2 9  ( F l a .  3d DCA 1 9 9 0 ) ;  mte v.  

W d d d o n  , 5 5 4  So.2d 651  (Fla .  1st DCA 1 9 8 9 ) ;  S t a t e  v .  Lacey ,  553 
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So.2d 778 (F la .  4 t h  DCA 1989) ; S t a t e  v.  F o r b e s  , 536 So.2d 356 (Fla.  

3d DCA 1 9 8 8 ) ;  S t a t e  v. M o r a u  , 522 So.2d 464 (F la .  4 t h  DCA 1 9 8 8 ) .  

I n  F i n k ,  t h e  t r i a l  c o u r t  sen tenced  t h e  d e f e n d a n t  downward from t h e  

g u i d e l i n e s .  The  c o u r t  s t a t e d  t h a t  " t h e  d e f e n d a n t  is g e t t i n g  o l d e r  

and he  w i l l  see t h e  l i g h t  one of these d a y s ,  and sometimes we j u s t  

have t o  work w i t h  some p e o p l e  more t h a n  o t h e r s  . . . and he is n o t  

v i o l e n t  . . . H e  is do ing  t h i s  t o  s u p p o r t  a h a b i t  . . . ." F i n k ,  

557 So.2d a t  129. The Th i rd  D i s t r i c t  a f f i r m e d  ho ld ing  t h a t  t h e  

d e f e n d a n t ' s  d rug  a d d i c t i o n  and a m e n a b i l i t y  t o  r e h a b i l i t a t i o n  were 

p r o p e r  b a s e s  f o r  downward d e p a r t u r e .  Ed. a t  1 3 0 .  The  c o u r t s  have 

recogn ized  t h e  f a c t  t h a t  there is no l o g i c a l  c o r r e l a t i o n  between a 

d e f e n d a n t ' s  need f o r  med ica l  t r e a t m e n t  and an extended term of 

imprisonment i n  t h e  s t a t e  c o r r e c t i o n a l  system. Vance V .  S t a k  p 475 

So.2d a t  1363; Youna v .  S t a t e  455 So.2d 551, 552 (Fla.  1st DCA 

1984) . The  d e c i s i o n s  h o l d i n g  t h a t  a downward d e p a r t u r e  is 

j u s t i f i e d  where a d e f e n d a n t  shows a r e a s o n a b l e  chance  f o r  r e h a b i l i -  

t a t i o n ,  r e c o g n i z e  t h a t  p r i s o n  is no cure f o r  d rug  dependency. T h i s  

c o u r t  should  a l s o  r e c o g n i z e  a m e n a b i l i t y  t o  r e h a b i l i t a t i o n  as a 

v a l i d  d e p a r t u r e  r e a s o n .  W i t h  t h e  overcrowded p r i s o n  sys tem u n a b l e  

t o  e f f e c t i v e l y  d e a l  w i t h  t h e  i n c r e a s i n g  i n f l u x  of d rug  c r i m i n a l s ,  

t h e  t r i a l  c o u r t s  need t h e  added f l e x i b i l i t y  t o  m i t i g a t e  a s e n t e n c e  

where a l e n g t h y  p r i s o n  term is unnecessa ry .  The Second D i s t r i c t ' s  

r u l i n g  i n  H e r r i n  should  b e  r e v e r s e d .  
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CONCLUSION 

I n  l i g h t  of  t h e  f o r e g o i n g  r e a s o n s ,  arguments  and 

a u t h o r i t i e s ,  t h e  P e t i t i o n e r  r e s p e c t f u l l y  asks  t h i s  Honorable C o u r t  

t o  r e v e r s e  t h e  i n s t a n t  d e c i s i o n  and r e i n s t a t e  t h e  t r i a l  c o u r t ' s  

o r i g i n a l  judgment and s e n t e n c e .  

10 



. .  
t * 

C E R T I F I C A T E  OF SERVICE 

' 
(. 

I c e r t i f y  t h a t  a copy h a s  been mailed t o  R o b e r t  B u t t e r -  
04, 1313 Tampa S t . ,  Tampa, FL 33602, (813) 272-2670, 

worth' on t h i s  day of May, 1990. 

R e s p e c t f u l l y  s u b m i t t e d ,  

JAMES MARION MOORMAN 
P U B L I C  DEFENDER 
TENTH J U D I C I A L  C I R C U I T  
FLORIDA BAR NUMBER 0143265 

RDR/mlm 

'. 

-. 

............................. 
ROBERT D. ROSEN 
A s s i s t a n t  P u b l i c  D e f e n d e r  
P.  0. Box 9000 - D r a w e r  PD 
B a r t o w ,  F L  33830 
(813) 534-4200 


