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P O I N T  ON APPEAL 

I. THERE I S  NO DIRECT AND EXPRESS CONFLICT BETWEEN 
THE DECISION OF THE FOURTH D I S T R I C T  COURT OF 
APPEAL AND THE CASES C I T E D  BY THE P E T I T I O N E R S  
AND THEREFORE THERE I S  NO B A S I S  FOR J U R I S D I C T I O N  
I N  T H I S  CASE. 
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. .  

I 

STATEMENT OF THE FACTS AND THE CASE 

T h e  Respondents supplement t h e  Sta tement  of  t h e  Facts and t h e  

C a s e  w i t h  t h e  fol lowing.  Brandi F i t z g e r a l d  s u f f e r e d  a c u t  t o  h e r  

ch in  and knee when she r a n  i n t o  a s l i d i n g  g l a s s  door owned by t h e  

Cestar is .  The P l a i n t i f f s '  Complaint alleged t h a t  t h e  s l i d i n g  

g l a s s  door conta ined  a l a t e n t  or  concealed p e r i l  and t h a t  t h e  

homeowners f a i l e d  t o  warn of t h i s  l a t e n t  defect by p l ac ing  decals 

o r  markings on t h e  s l i d i n g  g l a s s  door. T h e  Defendants agreed 

t h a t  t h e  cond i t i on  of t h e  door ,  i .e .  lack of s a f e t y  g l a s s ,  w a s  a 

l a t e n t  defect,  no t  d i s c o v e r a b l e  through r ea sonab le  i n s p e c t i o n .  

Therefore t h e  only  du ty  of care owed t o  t h e  P l a i n t i f f s  w a s  by t h e  

o r i g i n a l  b u i l d e r .  S ince  t h e  Defendants owed no du ty  t o  warn of 

t h i s  hidden d e f e c t ,  of which they  had no knowledge, by p l a c i n g  

d e c a l s  o r  markings on t h e  s l i d i n g  g l a s s  door,  t hey  moved f o r  

Summary Judgment. T h i s  Motion w a s  accompanied by an A f f i d a v i t  of 

M r .  Cestari ,  no t ing  t h a t  t h e  door w a s  i n  p l a c e  when he purchased 

t h e  home and had been p u t  there s o m e  20  y e a r s  be fo re  by t h e  

o r i g i n a l  c o n t r a c t o r .  I n  a d d i t i o n ,  a reasonable  i n s p e c t i o n  of t h e  

door would no t  r e v e a l  t h e  type  of g l a s s  used i n  it. 

I n  oppos i t i on  t o  the  Motion fo r  Summary Judgment, t h e  

P l a i n t i f f s  f i l e d  an A f f i d a v i t  of a l l e g e d  e x p e r t  Norman Spangler .  

I n  h i s  Deposi t ion M r .  Spangler  s ta ted t h a t  he w a s  a c l i n i c a l  

p sycho log i s t ,  working towards h i s  Ph.D i n  psychology (Spangler ,  

4 ) .  Basing h i s  opinion on no f a c t s  or  s t u d i e s ,  b u t  simply on 

hearsay  s tor ies  t o l d  t o  h i m  over  t h e  y e a r s ,  t h e  fol lowing w a s  M r .  

Spang le r ' s  e x p e r t  opinion:  

(MR. GREEN) 
Q: So i n  your op in ion  are s l i d i n g  g l a s s  
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doors  an i n h e r e n t l y  dangerous o b j e c t .  

A: Y e s .  

Q: What f a c t s  or  s t u d i e s  do you use  t o  make 
t h a t  opinion.  

A: The only  f a c t s  are my own, l i k e  I s a i d ,  
va r ious  expe r i ences  by o t h e r  people  who 
have had it happen. 

(Spangler  42-43). 

Both t h e  t r i a l  c o u r t  and t h e  Fourth D i s t r i c t  Court  of Appeal 

he ld  t h a t  any negl igence due t o  t h e  homeowner's f a i l u r e  t o  have 

s a f e t y  g l a s s  i n  t h e i r  s l i d i n g  g l a s s  door w a s  chargeable  t o  t h e  

o r i g i n a l  b u i l d e r  under S l a v i n ,  i n f r a ;  i n  t h a t  t h e  lack  of  s a f e t y  

g l a s s  w a s  a l a t e n t  d e f e c t  t h a t  w a s  n o t  d i s cove rab le  through normal 

i n s p e c t i o n .  F i t z g e r a l d  v. Ces t a r i ,  553 So.2d 708  ( F l a .  4 t h  DCA 

1989) ;  S l av in  v .  Kay, 108 So.2d 462  ( F l a .  1958) .  

SUMMARY O F  ARGUMENT 

The cases c i t e d  by t h e  P e t i t i o n e r s  a r e  d i s t i n g u i s h a b l e  bo th  

on t h e i r  f a c t s  and on t h e  a p p l i c a t i o n  of  l a w  and no c o n t r a r y  

a p p l i c a t i o n  of l a w  i s  p re sen ted  i n  t h e  under ly ing  opinion.  

Rather t h e  Fourth D i s t r i c t ' s  op in ion  e x p r e s s l y  noted t h a t  t h e  

case would have r e s u l t e d  i n  a s imple  p e r  curiam af f i rmed,  wi thout  

any w r i t t e n  opinion whatsoever,  i f  it w e r e  n o t  f o r  t h e  d i s s e n t  of 

Judge D e l l .  However, even Judge D e l l ' s  d i s s e n t  acknowledges t h a t  

t h e  a f f i rmance  of t h e  Summary Judgment below w a s  - n o t  i n  c o n f l i c t  

wi th  any F l o r i d a  l a w .  Rather ,  Judge D e l l  argued t h a t  l a w  from 

f o r e i g n  j u r i s d i c t i o n s  should be app l i ed  t o  create a new duty of 

care. The bottom l i n e ,  however, i s  t h a t  t h e  opinion below i s  

p e r f e c t l y  c o n s i s t e n t  w i th  a wea l th  of t h e  e x i s t i n g  F l o r i d a  l a w  
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and t h e  m a j o r i t y  op in ion  conforms t o  t h i s  s e t t l e d  l a w .  No 

grounds f o r  c o n f l i c t  j u r i s d i c t i o n  are p r e s e n t  and j u r i s d i c t i o n  

should no t  be accepted i n  t h i s  case. 

ARGUMENT 

I. THERE I S  NO DIRECT AND EXPRESS CONFLICT BETWEEN 
THE D E C I S I O N  OF THE FOURTH D I S T R I C T  COURT OF 
APPEAL AND THE CASES CITED BY THE PETITIONERS 
AND THEREFORE THERE I S  NO B A S I S  FOR JURISDICTION 
I N  THIS  CASE. 

Pursuant  t o  F l o r i d a  Rule of  Appel la te  Procedure 9.030 t h e r e  

i s  no d i r e c t  and exp res s  c o n f l i c t  p r e sen ted  by t h e  op in ion  below 

and t h e  cases c i t e d  by t h e  P e t i t i o n e r  namely, Mansur v.  Eubanks, 

4 0 1  So.2d 1328 ( F l a .  1981) ;  Hannabass v. F l o r i d a  H o m e  In s .  C o . ,  

4 1 2  So.2d 376 (F l a .  2d DCA 1 9 8 1 ) ;  McCain v. Bankers L i f e  & 

Casua l ty  C o . ,  1 1 0  So.2d 718 ( F l a .  3d DCA 1959) ;  Canner v. Blank, 

152 So.2d 193 (F l a .  3d DCA 1963);  Peppermint Twist, Inc .  v.  

Wright, 1 6 9  So.2d 330 ( F l a .  3d DCA 1 9 6 4 ) .  None of t h e s e  cases 

has  a holding which i s  e x p r e s s l y  i n  c o n f l i c t  w i t h  t h e  a p p l i c a t i o n  

of t h e  l a w  i n  t h e  p r e s e n t  case. Therefore  t h e r e  i s  no b a s i s  f o r  

j u r i s d i c t i o n  and t h e  P e t i t i o n  must be denied.  

The P e t i t i o n e r s  are simply seeking a second appea l  on t h e  

m e r i t s ,  when t h e r e  i s  no reason f o r  a second review of t h i s  

matter.  The P e t i t i o n e r s  are simply d i s g r u n t l e d  by t h e  Four th  

D i s t r i c t ' s  opinion.  

The s t anda rd  by which exp res s  and d i r e c t  c o n f l i c t  i s  

measured w a s  s t a t e d  by t h i s  Court  i n  Nielson v. C i t y  of  S a r a s o t a ,  

1 1 7  So.2d 731 ( F l a .  1 9 6 0 ) :  

(1) t h e  announcement of  a r u l e  of l a w  which 
c o n f l i c t s  wi th  a r u l e  p rev ious ly  announced by 

-3- 

LAW OFFICES RICHARD A. SHERMAN, P. A. 

SUITE 102N JUSTICE BUILDING, 5 2 4  SOUTH ANDREWS AVE., FORT LAUDERDALE, FLA. 33301 * T E L .  (305) 5 2 5 - 5 8 8 5  

SUITE 518 EISCAYNE BUILDING, 19 WEST FLAGLER STREET, MIAMI, FLA. 33130 TEL. (305) 9 4 0 - 7 5 5 7  



this Court, or ( 2 )  the application of a rule 
of law to produce a different result in the 
case which involves substantially the same 
controlling facts as a prior case disposed of 
by this Court. 

Nielson, 731. 

Similarly stated in Kyle v. Kyle, 139 So.2d 885,  887 (Fla. 

1962) that the test for determining whether a conflict exists is: 

[Wlhether the Court of Appeal has announced a 
decision on a point of law which, if 
permitted to stand, would be out of harmony 
with the prior decision of this Court or 
another Court of Appeal on the same point, 
thereby generating confusion and instability 
on the precedents. 

Conflict is not measured by this Court's view regarding the 

correctness of the District Court's decision. Kyle, 885.  

The cases relied on by the Petitioners for establishing 

conflict jurisdiction were referenced and discussed by the 

Fourth District in its opinion. It is clear that the lower court 

considered the present case in light of the existing law as stated 

in Slavin, Mansur, McCain, etc. The Fourth District's attention 

to and full discussion of the appellate cases, as applied to the 

facts below, established that the Fourth District intended to and 

did conform its opinion to the principles of settled law in 

reaching its decision. Therefore there is no basis for express 

and direct conflict with the foregoing caselaw. Each of the 

foregoing cases are distinguishable from the present case. The 

holding in the present case is not contrary to any of these cases 

and therefore there is no jurisdictional issue presented for this 

Court's discretionary review. 

In fact the Fourth District clearly distinguished the cases 
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relied on by the Petitioners stating that the only issue 

presented in those cases was whether or not the injured minor 

plaintiff was contributorily negligent. Fitzqerald, 709. To 

avoid this express finding the Petitioners now cite to Hannabass 

claiming that it is a later case and therefore conflict exists. 

However, Hannabass involved a situation where it was clear that 

the defendants had been warned that there was something wrong 

with their sliding glass door and therefore they were cautioned 

to put some kind of decal on the door. Hannabass, 377. Of 

course those facts do not exist in the present case, where there 

is absolutely no showing that the Cestaris were in any way aware 

of the type of glass contained in their sliding glass door. As a 

matter of fact, even the expert hired by the Petitioners 

testified that for the Cestaris determine what type of door they 

had, they would have to (1) search around for a one inch 

manufacturer's logo and ( 2 )  have the logo translated by some 

glass company, in order for them to determine the type of glass 

used. Therefore Hannabass also has absolutely no application to 

the facts in the present case also is just as easily distinguished 

as Canner, McCain and Peppermint Twist. Fitzgerald, supra. 

Furthermore there is no rule of law announced in Hannabass that 

is contrary to any rule of law announced in the present case. 

The Fourth District expressly noted that its decision was 

based on current Florida law derived from what is commonly known 

as the Slavin Doctrine. The rule of Slavin is that a building 

contractor will be held liable to third parties for injuries that 

occur after the contractor has completed the building if injury 
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r e s u l t s  from a l a t e n t  d e f e c t .  S l a v i n ,  supra .  While s u s t a i n i n g  

v a r i o u s  a t t a c k s  i n  t h e  lower c o u r t s  t h i s  Court  has  made it clear 

t h a t  t h e  S l av in  Doct r ine  i s  a l i v e  and w e l l .  Easterday v.  

Mas ie l lo ,  518 So.2d 260 ( F l a .  1988) .  

Under t h e  S l av in  r u l e  t h e  o r i g i n a l  c o n t r a c t o r  i s  no t  

r e l i e v e d  of l i a b i l i t y  i f  t h e  d e f e c t  i s  found t o  be l a t e n t ;  one 

t h a t  is  no t  apparen t  by use  of ones o r d i n a r y  senses  from a c a u s a l  

obse rva t ion  of t h e  premise. Kagan v. E i s e n s t a d t ,  98  So.2d 370, 

371 ( F l a .  3d DCA 1957) .  I t  i s  a l s o  e s t a b l i s h e d  t h a t  t h e  t e s t  for  

whether or  no t  a d e f e c t i v e  cond i t i on  i s  p a t e n t ,  i s  n o t  whether 

t h e  o b j e c t  i t s e l f  w a s  obvious,  b u t  whether t h e  d e f e c t i v e  n a t u r e  

of t h e  o b j e c t  w a s  obvious t o  t h e  owner w i th  e x e r c i s e  of 

reasonable  c a r e .  

I n  t h e  p re sen t  case t h e  owners un re fu t ed ly  s t a t e d  t h a t  they  

had a b s o l u t e l y  no knowledge of  t h e  n a t u r e  of t h e  type  of g l a s s  

used i n  t h e i r  s l i d i n g  g l a s s  door and t h a t  t h e  g l a s s  was 

i n s t a l l e d  by t h e  o r i g i n a l  home b u i l d e r .  Even t h e  P l a i n t i f f s '  

"exper t "  t e s t i f i e d  t h a t  i n  o r d e r  t o  determine t h e  d e f e c t i v e  

na tu re  of t h e  s l i d i n g  g l a s s  door ,  t h e  doors  would have t o  be 

examined t o  locate a one inch  manufac ture r ' s  logo,  which would 

then  have t o  be t r a n s l a t e d  by a glass e x p e r t ,  t o  determine 

whether or  n o t  s a f e t y  glass  w a s  con ta ined  i n  t h e  s l i d i n g  glass 

door .  The t r i a l  c o u r t  determined,  as a matter o f  law, t h a t  t h e  

d e f e c t  w a s  l a t e n t  and no t  d i s cove rab le  through t h e  exercise of  

reasonable  care; based on t h e  evidence p re sen ted  by t h e  

P l a i n t i f f s ,  which a s  noted by t h e  Fourth  D i s t r i c t  i n  i t s  op in ion  

w a s  c o r r e c t l y  reso lved  by t h e  t r i a l  c o u r t .  F i t z g e r a l d ,  709 .  
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I n  seek ing  review i n  t h i s  Court  n o t  only  have t h e  

P e t i t i o n e r s  f a i l e d  t o  show any d i r e c t  and express  c o n f l i c t  

between t h e  op in ion  below and any of t h e  cases c i t e d ,  b u t  t hey  

a l so  e r roneous ly  s tate  t h a t  t h e  i s s u e  i s  t h a t  t h e  Defendants had 

a duty  t o  p l a c e  warning s t i c k e r s  on t h e  g l a s s  doors.  I n  suppor t  

of  t h i s  t hey  c i t e  t h i s  C o u r t ' s  d e c i s i o n  i n  Mansur t o  e s t a b l i s h  

c o n f l i c t .  However i n  Mansur, a case invo lv ing  a gas  exp los ion ,  

t h i s  Court he ld  t h a t  t h e r e  w a s  a duty  t o  reasonably i n s p e c t  t h e  

premises by t h e  l and lo rd  be fo re  a l lowing  t h e  t e n a n t  t o  t a k e  

possess ion  and t o  make r e p a i r s  necessary  t o  t r a n s f e r  a reasonably 

s a f e  dwel l ing  t o  t h e  t e n a n t .  Mansur, 1330. However, t h i s  du ty  

t o  reasonably i n s p e c t  i s  so t h a t  t h e  l and lo rd  can d i scove r  any 

p a t e n t  d e f e c t s  and correct them. There i s  nothing i n  Mansur t h a t  

ho lds  t h a t  t h e  l and lo rd  has  a du ty  t o  f i n d  l a t e n t  d e f e c t s  so t h a t  

t hey  may be remedied. I n  f a c t ,  i n  Mansur, t h i s  Court  s t a t e d  t h a t  

t h e  l and lo rd  has  a cont inu ing  du ty  t o  e x e r c i s e  reasonable  care t o  

r e p a i r  dangerous d e f e c t i v e  c o n d i t i o n s  upon n o t i c e  of t h e i r  

e x i s t e n c e  by t h e  t e n a n t .  Mansur, 1330. I n  o t h e r  words, n e i t h e r  

Mansur nor ano the r  case i n  F l o r i d a  ho lds  t h a t  t h e  homeowner has  a 

du ty  t o  warn of a l a t e n t  d e f e c t  i n  a s l i d i n g  g l a s s  door.  

I t  i s  clear t h a t  t h e  P l a i n t i f f s  are confused on t h e  du ty  t o  

warn i s s u e .  The P l a i n t i f f s  below p led  i n  t h e i r  Complaint t h a t  

t h e  d e f e c t  w a s  l a t e n t  and then  a s s e r t e d  t h a t  t h e  homeowner had a 

du ty  t o  warn of t h e  l a t e n t  d e f e c t .  

t h e r e  i s  no such l a w  i n  F l o r i d a .  The on ly  du ty  t o  warn t h a t  

This  Court  i s  w e l l  aware t h a t  

e x i s t s  i s  one t o  warn of a known dangerous cond i t i on .  Wilson v. 

Wilson, 382 So.2d 773 ( F l a .  3d DCA 1980) .  
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In order to impose a duty to warn upon homeowners requiring 
! - 

them to place markers and decals on the sliding glass doors, the 

Plaintiffs attempted to establish that a sliding glass door is a 

"dangerous instrumentality." There is no case in Florida that 

holds that a sliding glass door is a dangerous instrumentality. 

In fact the only case to discuss it refers to an out-of-state 

case, which holds that a sliding glass door is not a dangerous 

instrumentality. Seitz v. Zac Smith & Co., Inc., 500 So.2d 706  

(Fla. 1st DCA 1987), citing with approval the holding in, Watts 

v. Bacon and Van Buskirk Glass Co., 155 N.E.2d 3 3 3  (Ill. App.2d 

1959)(we have carefully examined the plaintiff's testimony in the 

record before us and we cannot find any evidence, direct or from 

which reasonable inferences could be drawn, which would place the 

glass door in question within the category of inherently 

dangerous instrumentality). The fact that Florida does not 

recognize glass doors as dangerous instrumentalities is 

substantiated by the dissenting opinion which cited various 

out-of-state cases for this proposition, but none from Florida. 

The bottom line of course is that the Plaintiffs wish this 

Court to impose a new duty upon homeowners to place decals or 

some kind of markings on sliding glass doors. However, both the 

majority - and dissent below concede that the Fourth District's 

opinion is based on the law of Florida. The law in Florida has 

always been that there is no duty to warn of a latent defect. 

Therefore there is no duty upon Florida homeowners to place 

decals or markings on sliding glass doors, unless they know that 

the door is dangerously defective. This Court has had the 
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opportunity on numerous occasions to change the Slavin Doctrine 

and has refused to do so. In the present case the Slavin 

Doctrine clearly applies holding the original contractor liable 

for the child's injuries. Therefore this is not a situation 

where the Plaintiff is without redress. As a matter of fact, the 

Plaintiffs have already signed a release and received $2,000 from 

the homeowners' insurer in satisfaction of their claims against 

the homeowners. In addition, the Plaintiffs can pursue the 

original builder for alleged violation of the South Florida 

Building Code regarding the type of glass installed in the 

sliding glass doors. 

The only important issue at present is whether or not this 

Court has jurisdiction. Clearly, where both the dissent and the 

majority opinions concede that the opinion is based on the law in 

Florida, it is impossible to establish any kind of conflict 

jurisdiction. In addition the Fourth District could have 

certified the case for review and did not. 

The Fourth District's opinion extensively discusses all the 

applicable Florida law. It is apparent that the District Court 

examined this case closely and reach its decision after a 

thorough review of all existing law and made its decision in 

conformance with the law. Even the dissent concedes this. 

The Petitioner's Jurisdictional Brief represents only their 

unhappiness with the Fourth District's opinion that confirmed the 

trial judge's determination that, as a matter of law, a latent 

defect existed and was not discoverable by reasonable inspection. 

The Plaintiffs plead a latent defect, but erroneously want to 
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impose a duty to warn. 

Respectfully the Petitioners fail to illustrate expresses 

and direct conflict between the lower opinion and any other 

authority and there is no basis for this Court's jurisdiction. 

Therefore this Court should decline to exercise its discretionary 

jurisdiction. 

CONCLUSION 

The Petitioners have failed to show direct and express 

conflict between the present case and any other case cited in 

their Brief. The Fourth District's opinion extensively discusses 

the issue in the present case in the light of applicable Florida 

law. It is acknowledged both in the majority and dissenting 

opinions that the court's decision is in full conformity with 

Florida law. Since the holding in the present case is not in 

conflict and has not created any disharmony with any other 

appellate court decisions, this Court must decline to exercise 

its discretionary jurisdiction. 

Law Offices of 
RICHARD A. SHERMAN, P.A. 
Richard A. Sherman, Esquire 
Rosemary B. Wilder, Esquire 
Suite 1 0 2  N Justice Building 
524 South Andrews Avenue 
Fort Lauderdale, FL 33301 
( 3 0 5 )  525- 5885 - Broward 
( 3 0 5 )  940- 7557 - Dade 

By : 
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