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STATEMENT OF THE CASE AND OF THE FACTS 

The P e t i t i o n e r ' s  s t a t e m e n t  d o e s  n o t  r e f l e c t  t h e  j o u r n e y  of 

t h i s  case t h r o u g h  t h e  c o u r t s  a n d  a c c o r d i n g l y  t h e  f o l l o w i n g  

s t a t e m e n t  i s  made.  

The case h a s  b e e n  b e f o r e  t h e  D i s t r i c t  C o u r t  twice a n d  t h e  

Supreme C o u r t  o n c e .  I n  t h e  l a s t  a p p e a r a n c e  b e f o r e  t h e  Supreme 

C o u r t ,  D r e w  v .  Couch,  529 So.2d 693 ( F l a .  1 9 8 9 )  t h i s  C o u r t  

d e c l i n e d  r e v i e w  of t h e  F i r s t  D i s t r i c t  C o u r t  of Appeals  d e c i s i o n  

r e p o r t e d  a t  519 So .2d  1 0 2 3  ( F l a .  1st DCA 1 9 8 8 ) .  When t h e  case 

w e n t  b a c k  b e f o r e  t h e  t r i a l  c o u r t  f o r  a d d i t i o n a l  j u d i c i a l  l a b o r  t o  

t a x  c o s t  a n d  a t t o r n e y ' s  f e e s ,  t h e  t r i a l  c o u r t  r e f u s e d  t o  a w a r d  

a t t o r n e y s '  f e e s  a n d  cos t s  t o  D r .  Couch,  The t r i a l  c o u r t ' s  r u l i n g  

was a p p e a l e d  b y  D r .  C o u c h ' s  a t t o r n e y  a n d  t h e  F i r s t  D i s t r i c t  C o u r t  

of Appeal i n  t h e  o p i n i o n  Couch v .  D r e w ,  So.2d 

2808  ( F l a .  1st DCA Dec. 7 ,  1 9 8 9 ) ,  r e v e r s e d  t h e  t r i a l  c o u r t .  

A f t e r  m o t i o n  f o r  r e h e a r i n g  was d e n i e d ,  p e t i t i o n e r  D r e w  f i l e d  h i s  

N o t i c e  t o  I n v o k e  D i s c r e t i o n a r y  Rev iew,  

1 4  FLW 
_I_ 

The f a c t s  a r e  s imple ,  The i n i t i a l  malprac t ice  a c t i o n  f i l e d  

by J a c k  a n d  F a i t h  D r e w  a g a i n s t  D r .  Gordon Couch was f i l e d  w h i l e  
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Ch. 7 6 8 . 5 6 ( 1 )  F l o r i d a  S t a t u t e s  was i n  e f f e c t  f o r  i t s  v e r y  b r i e f  

l i f e  of less t h a n  o n e  y e a r .  A f t e r  a j u r y  v e r d i c t  i n  f a v o r  of D r .  

Couch was e n t e r e d ,  D r e w s  t o o k  a n  appeal  t o  t h e  F i r s t  D i s t r i c t  

which  w a s  u n s u c c e s s f u l .  D r e w  t h e n  s o u g h t  r e v i e w  of  t h e  F i r s t  

D i s t r i c t s  d e c i s i o n  a n d  t h i s  C o u r t  d e c l i n e d  r e v i e w .  A f t e r  r emand ,  

t h e  t r i a l  j u d g e  d e n i e d  t h e  m o t i o n  t o  t ax  a t t o r n e y s '  f e e s  a n d  

c o s t s  s a y i n g :  

S i n c e  Gordon T. Couch,  M.D., d i d  
n o t  i n c u r  l i a b i l i t y  n o r  p a y  
a t t o r n e y s '  f e e s  n o r  c o s t s ,  t h e  
award  of f e e s  a n d  cos t s  would  be 
i n a p p r o p r i a t e  b a s e d  o n  t h e  
a u t h o r i t y  of L a f f e r t y  v .  T e n a n t ,  
528 So ,2d  1 3 0 7  ( F l a .  2d DCA 1 9 8 8 ) .  

The t r i a l  c o u r t  a l s o  c i t e d  t h e  case of C i t y  o f  Boca R a t o n  v .  

Boca V i l l a s  Corp. ,  372  So ,2d  485  ( F l a .  4 t h  DCA 1 9 7 9 1 ,  a s  

a u t h o r i t y  f o r  i t s  r u l i n g .  

D r .  Couch f i l e d  a n  appeal  f r o m  t h i s  d e c i s i o n  a n d  t h e  F i r s t  

D i s t r i c t  C o u r t  of A p p e a l s  i n  Couch v .  D r e w ,  s u p r a ,  o v e r r u l e d  t h e  

d e c i s i o n  of t h e  t r i a l  c o u r t .  P r e d i c t a b l y  t h e  Not ice  of  I n v o k e  

D i s c r e t i o n a r y  Rev iew by t h i s  C o u r t  f o l l o w e d .  
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SUMMARY OF ARGUMENT 

The applicable rule of  appellate procedure which provides 

for Discretionary Jurisdiction of the Supreme Court is Rule 

3 . 0 3 0  (a) (2) (A) (IV) which states discretionary review may be 

sought to review 

"Decisions of district courts of appeal that: 
(IV) expressly and directly conflict with a 
decision of another court of appeal or of the 
Supreme Court on the same question of law." 

There is no such showing by the petitioner in this case. 

None of the decisions cited are in express and direct conflict 

and none of the cases deal with attorney's fees under Chapter 

Under this set of facts the Supreme Court should decline to 

assume jurisdiction of the case. 



mandatory penalty in the form of a 
reasonable attorney's fee," in 
order to "discourage baseless 
claims, stonewall defenses and sham 
appeals . . . by placing a price 
tag through attorney's fees awards 
on losing parties who engage in 
these activities." Wright v. 
Acierno, 437 So.2d 242, 244 (Fla. 
5th DCA 1983) (emphasis supplied). 
The court held further that, if 
that intent was to be implemented, 
the fee award "must be based only 
on the reasonable value of the 
services, not on whether or how 
much the prevailing party has 
actually paid." Wright at 244 
(emphasis supplied). 

and next when this language is used: 

It is therefore apparent that, as 
with Section 57.105, the 
Legislature intended the 
possibility of a fee award to 
operate as a deterrent to 
"baseless" medical malpractice 
claims. Under the rationale set 
forth in Wright, the implementation 
of this legislative goad requires 
that the fee award thereunder must 
therefore "be based only on the 
reasonable value of the services, 
not on whether or how much the 
prevailing party has actually 
Daid." Therefore. the oavment of .. L A  

the fee by Couch's insurance 
company would be irrelevant to the 
deterrent effect intended by the 
Legislature to result from the 
operation of Section 768.56. 
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The f i r s t  r e f e r e n c e  i n  t h e  o p i n i o n  t o  W r i g h t  was t o  show 

how t h e  c o u r t s  h a v e  i n t e r p r e t e d  t h e  u s e  of t h e  word l l s h a l l l ' .  The 

o p i n i o n  went  o n  t o  p o i n t  o u t  W r i g h t  d e c i s i o n  a l s o  h e l d  t h e  f e e  

award  m u s t  be b a s e d  o n  t h e  r e a s o n a b l e  v a l u e  of t h e  s e r v i c e s ,  n o t  

o n  how much t h e  p r e v a i l i n g  p a r t y  h a s  a c t u a l l y  p a i d .  The s e c o n d  

r e f e r e n c e  t o  W r i g h t  was m e r e l y  i n c i d e n t a l  t o  t h e  o p i n i o n  p o i n t i n g  

o u t  t h e  d e t e r r e n t  e f f e c t  of 768.56 (1) would  be n e g a t i v e  i f  D r e w  

would n o t  be a s s e s s e d  w i t h  a t t o r n e y ' s  f ee s  a n d  c o s t  b e c a u s e  D r .  

C o u c h ' s  i n s u r a n c e  company h a d  p a i d  them i n i t i a l l y .  T h i s  

c e r t a i n l y  d o e s  n o t  i n d i c a t e  e x t e n s i v e  r e l i a n c e  upon t h e  W r i g h t  

d e c i s i o n .  Not t h a t  i t  m a t t e r s  because re l iance upon a D i s t r i c t  

C o u r t  o p i n i o n  b y  a n o t h e r  c o u r t  i s  n o t  a b a s i s  f o r  d i s c r e t i o n a r y  

j u r i s d i c t i o n ,  

N e x t  D r e w  c o m p l a i n s  t h e  F i r s t  D i s t r i c t  d e c i s i o n  c a n n o t  be 

r e c o n c i l e d  w i t h  T u r n e r  v .  D.N.E. ,  I n c . ,  547 So.2d 1 2 4 5  ( F l a .  4 t h  

DCA 1 9 8 8 )  o r  Aspen v .  B a y l e s s ,  552 So.2d 298 ( F l a .  2d DCA 1 9 8 9 )  

r e v i e w  p e n d i n g ,  Supreme C o u r t  Case Number 7 5 , 1 0 7 .  

T u r n e r  h a d  been d e c i d e d  when t h i s  case was on a p p e a l  t o  t h e  

F i r s t  D i s t r i c t  f o r  t h e  s e c o n d  t i m e  a n d  t h i s  case o n l y  d e a l s  w i t h  

t h e  i s s u e  of a n  a w a r d  of c o s t s .  A l t h o u g h  p e t i t i o n e r  s a y s  T u r n e r  
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is  i d e n t i c a l ,  t h a t  i s  n o t  t h e  case. The o p i n i o n  s a y s :  

However, c o s t s  a re  o n l y  r e c o v e r a b l e  
b y  a p r e v a i l i n g  p a r t y  who h a s  
e i t h e r  p a i d  t h e  c o s t s  o r  i n c u r r e d  
l i a b i l i t y  t o  d o  so .  C i t y  o f  Boca 
R a t o n  v .  Boca V i l l a  Corp. ,  372 
So.2d 495 ( F l a .  4 t h  DCA 1 9 7 9 ) .  I n  
t h i s  case,  t h e  p l a i n t i f f  a r g u e s  
t h a t  because t h e  d e f e n d a n t  
s t i p u l a t e d  i t  d i d  n o t  h a v e  t o  p a y  
t h e  e x p e n s e s  a n d  was n o t  o b l i g a t e d  
u n d e r  i t s  i n s u r a n c e  p o l i c y  t o  
r e i m b u r s e  i t s  i n s u r e r ,  t h e  a w a r d  
was i n  error. W e  a g r e e .  - S e e ,  

~ 

a l s o ,  L a f f e r t y  v.  T e n n a n t ,  528 
So.2d 1 3 0 7  ( F l a .  2d DCA 1 9 8 8 ) .  

I n  t h e  case b e f o r e  t h e  c o u r t  t h e  o n l y  s t i p u l a t i o n  c o n c e r n i n g  

t h i s  p o i n t  was " t h e  p a r t i e s  h a v i n g  s t i p u l a t e d  t h a t  s a i d  c o s t s  a n d  

a t t o r n e y s '  f e e s  were p a i d  b y  Gordon T.  C o u c h ' s  i n s u r a n c e  c a r r i e r  

a n d  were n o t  p a i d  b y  Gordon T. Couch." I n  t h e  c o m p l a i n e d  of  

o p i n i o n  o f  t h e  F i r s t  D i s t r i c t ,  D r e w s '  c o u n s e l  h a s  a p p a r e n t l y  

t o t a l l y  o v e r l o o k e d  t h e  l a n g u a g e  c o n t a i n e d  i n  t h e  l a s t  s e n t e n c e  of  

t h e  n e x t  t o  l a s t  p a r a g r a p h  of  t h e  o p i n i o n .  

T h e r e  i s  no express  d i r e c t  c o n f l i c t  b e t w e e n  t h e  c o m p l a i n e d  

of  o p i n i o n  a u t h o r e d  b y  Judge  J o a n o s  a n d  t h e  o p i n i o n  i n  T u r n e r ,  

s u p r a .  

- 6 -  



Finally, petitioner says the opinion of the First District 

cannot be reconciled with Aspen v Bayless, 552 So.2d 298 (Fla. 2d 

DAC 1989). First of all the mere fact one District Court's 

opinion cannot be reconciled with an opinion from another 

District Court does not satisfy the requirement of Rule 9.030 

(a) (2) (A) (iv). There must be express and direct conflict. 

Although there is some language in Aspen, supra, stating the 

appellant's motion was to tax costs and attorney's fees, the 

Court was only dealing with costs. In this case we have a claim 

in behalf of Dr. Couch for attorney's fees pursuant to Ch. 

768.56(1) and costs pursuant to Sec. 57.041 Florida Statutes 

(1983). The nature of the reasoning for the awarding of 

attorney's fees to a successful litigant were far different when 

the Legislature enacted Section 768.56 Florida Statutes and those 

reasons are not discussed at all in the cases relied upon by 

petitioner. There is no express direct conflict between the 

complained of decision and Aspen, supra. That may be an inability 

to reconcile the First District opinion with Aspen, supra, but 

again, that is not the test. 
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CONCLUSION 

The petitioner has failed to properly invoke the 

jurisdiction of this Court and this Court should decline to 

consider review of the First District Court's opinion. 
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