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S U M M A R Y  OF T H E  A R G U M E N T  

T h e  t r i a l  c o u r t  e r r e d  i n  a l l o w i n g  P e t t i t ' s  t r i a l  c o u n s e l  

t o  w i t h d r a w  when t h e  record  r e f l e c t s  t r i a l  c o u n s e l  was r e a d y  

t o  p r o c e e d  w i t h  p o s s i b l e  d e f e n s e s  o r  mat ters  i n  m i t i g a t i o n .  

The n a t u r e  a n d  s o u r c e  o f  t h i s  e v i d e n c e  i s  n o t  n e c e s s a r i l y  

p r i v i l e g e d  a n d  i t s  c o n s i d e r a t i o n  m a n d a t e d  by s t a t u t e  a n d  case 

a u t h o r i t y  . 
T h e  r e c o r d  d o e s  n o t  r e f l e c t  t h a t  t h e  t r i a l  c o u r t  

c o n s i d e r e d  t h e  e x i s t e n c e  o f  n o n s t a t u t o r y  m i t i g a t i n g  

c i r c u m s t a n c e s  w h i c h  may h a v e  b e e n  p r e s e n t .  

T h e  trial c o u r t  e r red  i n  f i n d i n g  t h i s  k i l l i n g  was d o n e  a t  

a time when P e t t i t  was u n d e r  a s e n t e n c e  o f  i m p r i s o n m e n t ,  a n d  

s u c h  e r r o r  c a n n o t  be s a i d  t o  b e  h a r m l e s s  e s p e c i a l l y  i n  v i e w  of 

t h e  o t h e r  e r r o r s  c o m p l a i n e d  o f  h e r e i n .  
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THE T R I A L  C O U R T  ERRED I N  G R A N T I N G  THE M O T I O N  TO 

W I T H D R A W  F I L E D  BY PETTIT'S ATTORNEYS 

I n  i t s  r e p l y  b r i e f  t h e  S t a t e  r e i t e r a t e s  t h e  s i m i l a r i t i e s  

b e t w e e n  Hamblen a n d  t h e  i n s t a n t  case,  t h e  b u l k  o f  which were 

c o n c e d e d  i n  a p p e l l a n t ' s  i n i t i a l  b r i e f .  

The  s t a t e  seems t o  e m p h a s i s  two p o i n t s ,  f i r s t  n o  d e f e n s e s  

o r  mat te rs  i n  m i t i g a t i o n  a p p e a r  i n  t h e  r e c o r d ,  a n d  s e c o n d  e v e n  

i f  t h e r e  were s u c h  ma t t e r s  i n  e x i s t e n c e  d i s c l o s u r e  o f  t h i s  

e v i d e n c e  would  v i o l a t e  a t t o r n e y  c l i e n t  p r i v i l e g e .  

T h e  s t a t e  n o t e s  i n  i t s  b r i e f  : 

'' C o u n s e l  f o r  t h e  a p p e l l a n t  m e n t i o n s  t h a t  t r i a l  c o u n s e l  
t h o u g h t  t h e r e  were p o s s i b l e  d e f e n s e s  o r  g r o u n d s  i n  m i t i g a t i o n .  
The r e c o r d  r e f l e c t s  t h e r e  were no  d e f e n s e s . . . . C o u n s e l  f o r  
a p p e l l a n t  d o e s  n o t  s p e c i f y  t h e  m i t i g a t i o n  now r e f e r s  t o  b u t  
e v i d e n c e  was p r e s e n t e d  below c o n c e r n i n g  H u n t i n g t o n ' s  c h o r e a . "  
( p a g e  1 4 )  

The  s t a t e  i s  c o r r e c t  a n d  t h a t  i s  p r e c i s e l y  t h e  p o i n t .  We 

a re  a p p r i s e d  i n  t h e  r eco rd  t h a t  t r i a l  c o u n s e l  h a d  s p o k e n  t o  

a p p e l l a n t  a b o u t  ma t t e r s  i n  m i t i g a t i o n  a n d  o r  i n  d e f e n s e  ( R 

3 8 3 ,  3 8 4 ) .  We know t r i a l  c o u n s e l s  were s u f f i c i e n t l y  

d i s t r e s s e d  by a p p e l l a n t ' s  i n s t r u c t i o n s  n o t  t o  p r e s e n t  t h i s  

e v i d e n c e  t h a t  t h e y  c h o s e  t o  w i t h d r a w .  Yet we do  n o t  know f o r  

c e r t a i n  what t h e s e  mat te rs  were. 

Had t r i a l  c o u n s e l  n o t  b e e n  a l l o w e d  t o  w i t h d r a w  t h i s  

e v i d e n c e  c o u l d  h a v e  been  a d d u c e d  a t  t r i a l ,  P e t t i t ' s  

i n s t r u c t i o n s  n o t  w i t h s t a n d i n g .  D e t e r m i n a t i o n  o f  what w i t n e s s e s  

t o  c a l l  a n d  what e v i d e n c e  t o  p r o d u c e  a r e  s t r a t e g i c  a n d  

t a c t i c a l  d e c i s i o n s  a n d  a s  s u c h  rest w i t h  c o u n s e l .  See S a n b o r n  

v S t a t e  474 So  2 d  309  ( 3 r d  DCA 1 9 8 5 ) .  



A l t h o u g h  A p p e l l e e  is c o r r e c t  i n  c o n c l u d i n g  t h a t  a n y  

c o m m u n i c a t i o n  b e t w e e n  P e t t i t  a n d  h i s  t r i a l  c o u n s e l  i s  

p r i v i l e g e d  a n d  may n o t  be  d i s c l o s e d ,  t h i s  p r i v i l e g e  does  n o t  

n e c e s s a r i l y  a p p l y  t o  mat te rs  l e a r n e d  b y  t r i a l  c o u n s e l  f r o m  

s o u r c e s  o t h e r  t h a n  t h e  a c c u s e d  h i m s e l f .  F l o r i d a  S t a t u t e  9 0 . 5 0 2  

p r o h i b i t s  d i s c l o s u r e  o f  c o n v e r s a t i o n s  b e t w e e n  a l a w y e r  a n d  h i s  

c l i e n t ,  i t  d o e s  n o t  m e n t i o n  mat te rs  g l e a n e d  f r o m  o t h e r  

s o u r c e s .  S u c h  i n f o r m a t i o n  m i g h t  be c o n s i d e r e d  work p r o d u c t  b u t  

e v e n  s u c h  w o r k  p r o d u c t  c a n  be d i s c l o s e d  p r o v i d e d  i t  i s  f a c t u a l  

i n  n a t u r e  ( n o t  t h e  o p i n i o n  o r  c o n c l u s i o n s  o f  t h e  a t t o r n e y )  a n d  

upon a s h o w i n g  o f  n e e d .  S e e  S t a t e  v R a b i n  495  So  2 d  257 ( 3 r d  

DCA 1 9 8 6 ) .  E t h i c a l l y ,  R u l e  4 - 1 . 6 ( d )  C o n f i d e n t i a l i t y  of  

I n f o r m a t i o n ,  R u l e s  R e g u l a t i o n  t h e  F l o r i d a  Bar, seems t o  

p r o h i b i t  t h e  d i s c l o s u r e  by c o u n s e l  o f  i n f o r m a t i o n  ga the red  

f rom s o u r c e s  o t h e r  t h a n  t h e  c l i e n t  h i m s e l f ,  b u t  t h e  r u l e  seems 

t o  a p p l y  t o  p r o c e e d i n g s  where e v i d e n c e  i s  n o t  s o u g h t  f r o m  t h e  

a t t o r n e y  t h r o u g h  c o m p u l s i o n  o f  law, a n d  i n  a n y  e v e n t ,  t h e  

r u l e  a u t h o r i z e s  d i s c l o s u r e  upon a c o u r t  o r d e r .  See Comment 

a n d  D i s c l o s u r e s  o t h e r w i s e  r e q u i r e d  o r  a u t h o r i z e d  . 
F i n a l l y  t h e  R u l e s  of  C r i m i n a l  P r o c e d u r e  r e q u i r e  t h e  

p r o s e c u t o r  h i m s e l f  t o  d i s c l o s e  mat ters  t e n d i n g  t o  n e g a t e  t h e  

d e f e n d a n t ' s  g u i l t  e v e n  i f  n o  d i s c o v e r y  m a t e r i a l  is  r e q u e s t e d .  

know, w i t h o u t  f u r t h e r  

mat te rs  r e f e r r e d  t o  b y  

n r e v e  l e d  t o  c o u n s e l  t h r o u g h  

t h e  d i s c o v e r y  p r o c e d u r e s  t h e m s e l v e s  a n d  i f  a l r e a d y  know t o  t h e  

p r o s e c u t o r  c o u l d  n o t  be c o n s i d e r e d  p r i v i l e g e d  o r  c o n f i d e n t i a l .  

See R C r  P 3 .220  ( b )  ( 2 ) .  F o r  

i n q u i r y  i n t o  t h e  mat te r ,  some 

d e f e n s e  c o u n s e l  m i g h t  h a v e  be  

a l l  we 

of  t h e  
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I n  summary,  t r i a l  c o u n s e l s  h a d  i n d i c a t e d  t h e r e  e x i s t e d  

mat te rs  i n  d e f e n s e  o r  i n  m i t i g a t i o n  wh ich  t h e y  p r o p o s e d  t o  

p r o d u c e  a t  t r i a l  o r  h e a r i n g .  T h i s  e v i d e n c e  c o u l d  h a v e  b e e n  

p r o d u c e d  i f  t r i a l  c o u n s e l s '  M o t i o n  t o  Wi thdraw h a d  b e e n  

d e n i e d .  M o r e o v e r ,  s i n c e  we do  n o t  know t h e  s o u r c e  o r  t h e  

n a t u r e  of  t h e s e  ma t t e r s  i t  c a n n o t  be c o n c l u d e d  t h a t  t h e  

d i s c l o s u r e  t o  t h e  c o u r t  would  v i o l a t e  a t t o r n e y  c l i e n t  

p r i v  i l e g e  . 

/not 
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ISSUE 1 1  

THE T R I A L  C O U R T  E R R E D  I N  S E N T E N C I N G  

P E T T I T  TO D E A T H  WHERE THE R E C O R D  

DOES N O T  R E F L E C T  C O N S I D E R A T I O N  OF 

N O N S T A T U T O R Y  M I T I G A T I N G  C I R C U M S T A N C E S  

A s  a p p e l l a n t  p o i n t e d  o u t  i n  h i s  i n i t i a l  b r i e f ,  t h e  record  

h e r e i n  does  n o t  r e f l e c t  t h e  t r i a l  c o u r t ' s  c o n s i d e r a t i o n  o f  non-  

s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  w h i c h  may h a v e  b e e n  p r e s e n t  

i n  t h e  r e c o r d .  

T h e  t r i a l  c o u r t  mus t  c o n s i d e r  a n y  r e l e v a n t  n o n s t a t u t o r y  

m i t i g a t i n g  e v i d e n c e  p r e s e n t  i n  t h e  r e c o r d  Hi t chcock  v Dugger  

481 US 3 9 3 ,  9 5  L E d  2d  3 4 7 ,  107  S C t  1821 ( 1 9 8 7 ) .  The record 

i n  t h e  case s u b  j u d i c e  d o e s  n o t  r e f l e c t  whe the r  t h e  t r i a l  

c o u r t  f o u n d  a n y  n o n s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e  a n d  i f  s o  

w h e t h e r  o r  n o t  t h e y  were c o n s i d e r e d .  

T h i s  c o u r t  h a s  h e l d  t h a t  when c o n s i d e r i n g  m i t i g a t i n g  

c i r c u m s t a n c e s  t h e  t r i a l  c o u r t  mus t  c o n s i d e r  each m i t i g a t i n g  

c i r c u m s t a n c e  p r o p o s e d  a n d  p r o v e n  by a g r e a t e r  w e i g h t  o f  t h e  

e v i d e n c e .  C a m p b e l l  v S t a t e  571 So 2 d  419 ( F l a .  1 9 9 0 ) .  

A p p e l l e e  c i t e s  L u c a s  ( a case where  t h e  a c c u s e d  h a d  t h e  

a d v i s e  o f  c o u n s e l )  a n d  a r g u e s  t h a t  i t  r e q u i r e s  P e t t i t  ( w h o s e  

a t t o r n e y s  were d i s c h a r g e d )  t o  s p e c i f y  p o s s i b l e  n o n s t a t u t o r y  

m i t i g a t i n g  c i r c u m s t a n c e s .  T h i s  a r g u m e n t  i g n o r e s  t h i s  c o u r t ' s  

f i n d i n g s  i n  Hamblen ( w h o s e  a t t o r n e y s  where d i s c h a r g e d )  whose 

s e n t e n c e  was u p h e l d  o n l y  a f t e r  a f i n d i n g  t h a t  t h e  t r i a l  c o u r t  

h a d  c a r e f u l l y  a n a l y z e d  n o n s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  a n d  

t h u s  f u l f i l l e d  t r i a l  c o u n s e l ' s  f u n c t i o n .  I t  is  t h e  a b s e n c e  i n  
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t h e  r e c o r d  of  a n y  s h o w i n g  by t h e  t r i a l  c o u r t  of  a n a l y s i s  of  

p o s s i b l e  n o n s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  t h a t  c r e a t e s  

t h e  e r r o r  c o m p l a i n e d  of  h e r e .  

P a g e  7 



ISSUE 3 

THE T R I A L  C O U R T  E R R E D  I N  F I N D I N G  APPELLANT 

WAS U N D E R  A SENTENCE OF IMPRISONMENT PURSUANT TO 

F L O R I D A  STATUTE 9 2 1 . 1 4 1  ( 5 )  ( a >  

A p p e l l e e  seems t o  c o n c e d e  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  

f i n d i n g  as a n  a g g r a v a t i n g  f a c t o r  t h a t  a p p e l l a n t  was u n d e r  a 

s e n t e n c e  o f  i m p r i s o n m e n t  a t  t h e  time o f  t h e  k i l l i n g .  The o n l y  

i s s u e  is t h e  e f f e c t  o f  t h e  e l i m i n a t i o n  of  t h i s  f a c t o r  i n  t h e  

i m p o s i t i o n  o f  t h e  s e n t e n c e .  T h i s  l e a v e s  two a g g r a v a t i n g  

f a c t o r s  t o  be  b a l a n c e d  a g a i n s t  n o  m i t i g a t i n g  f a c t o r s .  

A l t h o u g h  t h e r e  is  ample  a u t h o r i t y  a f f i r m i n g  t h e  

i m p o s i t i o n  o f  a s e n t e n c e  o f  d e a t h  where more t h a n  o n e  

a g g r a v a t i n g  f a c t o r  e x i s t s  a n d  no  m i t i g a t i n g  c i r c u m s t a n c e s  a r e  

f o u n d ,  t h e  t e s t  seems t o  b e  w h e t h e r  o r  n o t  t h i s  c o u r t  c a n  know 

t h a t  t h e  t r i a l  c o u r t  would  re impose a d e a t h  s e n t e n c e .  I n  t h e  

i n s t a n t  case a n d  e s p e c i a l l y  i n  v i e w  of  t h e  w i t h d r a w a l  o f  t r i a l  

c o u n s e l ,  a n d  a b s e n c e  o f  a s h o w i n g  of  t h e  t r i a l  c o u r t ' s  

c o n s i d e r a t i o n  of  n o n - s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s ,  t h e r e  

is  n o  way t h e  c o u r t  c a n  know t h e  t r i a l  c o u r t  would r e i m p o s e  

t h e  d e a t h  p e n a l t y .  
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