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STATEMENT OF THE CASE AND FACTS 

Respondent  accepts t h e  s u b s t a n c e  of p e t i t i o n e r s '  

s t a t e m e n t  of t h e  case and f a c t s  b u t  s u b m i t s  t h e  f o l l o w i n g  as 

s u p p l e m e n t a l  i n f o r m a t i o n .  

In r e s p o n d i n g  t o  t h e  c a l l  t o  i n v e s t i g a t e  t h e  a u t o m o b i l e  

a c c i d e n t  on  December 13 ,  1986,  O f f i c e r  JAMES LANZA was p e r f o r m i n g  

two f u n c t i o n s .  For pa r t  of t h e  t i m e ,  h e  was a c t i v e l y  i n v e s t i g a -  

t i n g  t h e  a u t o m o b i l e  a c c i d e n t  w h i l e  a t  o t h e r  times h e  was 

p e r f o r m i n g  h i s  d u t i e s  as  a c r i m i n a l  i n v e s t i g a t o r .  T h i s  c r i m i n a l  

i n v e s t i g a t i o n  was n e c e s s a r y  b e c a u s e  of  Off icer  LANZA's s u s p i c i o n  

t h a t  t h e  d r i v e r s  of t h e  two v e h i c l e s  and one  of t h e  p a s s e n g e r s ,  

r e s p o n d e n t ,  were i n t o x i c a t e d .  LANZA became a c r i m i n a l  i n v e s t i g a -  

t o r  when he  f i r s t  o b s e r v e d  Monica Harmon, t h e  d r i v e r  of t h e  

v e h i c l e  i n  w h i c h  POLANIN was r i d i n g ,  and d e t e r m i n e d  t h a t  s h e  

m i g h t  be i m p a i r e d  ( R  1 3 6 ;  1 5 3 ;  1 8 0 ) .  Whi l e  i n v o l v e d  i n  t h i s  

c r i m i n a l  i n v e s t i g a t i o n  of Harmon, LANZA made t h e  d e c i s i o n  t o  

a r r e s t  POLANIN b e c a u s e  of h i s  b e h a v i o r  which  was impeding t h e  

i n v e s t i g a t i o n  ( R  1 8 1 ) .  

POLANIN'S b e h a v i o r  on t h e  s c e n e  i n c l u d e d  a d v i s i n g  

Monica Harmon t h a t  s h e  d i d  n o t  need  t o  r e s p o n d  t o  Off icer  LANZA's 

i n q u i r i e s  a b o u t  h e r  i n t o x i c a t i o n  w i t h o u t  t h e  p r e s e n c e  of an  

a t t o r n e y .  Based on t h i s  b e h a v i o r ,  LANZA i s o l a t e d  POLANIN from 

t h e  a c c i d e n t  s c e n e  so  t h a t  he  c o u l d  c o n t i n u e  i n v e s t i g a t i n g  Harmon 

( R  1 5 5 ) .  Because  t h e  b e h a v i o r  c o n t i n u e d ,  LANZA arrested POLANIN 

f o r  o b s t r u c t i o n  of j u s t i c e  and t h e  i n c i d e n t  o c c u r r e d  when LANZA 
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was p u t t i n g  POLANIN i n t o  h i s  p o l i c e  c r u i s e r  ( R  1 5 6 ;  159-60;  165- 

66;  1 8 1 ) .  

I n  h i s  d e p o s i t i o n  i n  t h i s  case, LANZA a d m i t t e d  t h a t  h e  

had been  t r a i n e d  t o  e x p e c t  t h e  p o s s i b i l i t y  t h a t  someone would 

p h y s i c a l l y  res is t  an  arrest .  H e  d e s c r i b e d  h i s  t r a i n i n g  i n  t h e  

p o l i c e  academy as fa r  as m a i n t a i n i n g  c o n t r o l  of t h e  s i t u a t i o n  

when t h e r e  i s  t h e  e x p e c t e d  r e s i s t a n c e .  H e  a d m i t t e d  t h a t  d u r i n g  

an  a r r e s t  a p o l i c e  o f f i c e r  must  be on g u a r d  or a l e r t  t o  almost 

a n y t h i n g  a p e r s o n  placed under  a r r e s t  migh t  do.  LANZA a l s o  

acknowledged t h a t  r e s i s t a n c e  is one  of t h e  known r i s k s  h e  was 

aware of i n  a t t e m p t i n g  t o  a r res t  anyone and f u r t h e r  s t a t e d  t h a t  

i n j u r y  and d e a t h  is someth ing  t h a t  c a n  be  e x p e c t e d  on most 

a r res t s .  LANZA a g r e e d  t h a t  e v e r y  t i m e  he  a r r e s t s  someone, h e  

takes p r e c a u t i o n s  t o  p r e v e n t  b o d i l y  harm e i t h e r  t o  t h e  arrestee  

or h i m s e l f  ( R  1 6 5 ) .  

I n  t h e i r  c o m p l a i n t  s e e k i n g  damages f o r  t h e  p e r s o n a l  

i n j u r i e s  a l l e g e d l y  r e c e i v e d  d u r i n g  t h e  a r r e s t ,  LANZA and h i s  w i f e  

d i d  n o t  claim w i l l f u l  mi sconduc t  o r  wanton n e g l i g e n c e  ( R  1 - 2 ) .  

F u r t h e r ,  t h e y  s t i p u l a t e d  t h a t  t h e  e x i s t e n c e  of wanton and w i l l f u l  

m i s c o n d u c t  was n o t  an i s s u e  i n  t h i s  case on t h e  appeal (Appel- 

l a n t s '  i n i t i a l  and r e p l y  b r i e f ,  F o u r t h  D i s t r i c t  C o u r t  of Appeal).  

The F o u r t h  D i s t r i c t  C o u r t  of Appeal r e v e r s e d  t h e  

summary judgment  on  t h e  b a s i s  t h a t  t h e  f i r e m a n ' s  r u l e  c o u l d  n o t  

a p p l y  where  t h e  p o l i c e  o f f i c e r  had n o t  e n t e r e d  on any premises 
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and where P O L A N I N ' s  ac t s  were n o t  t h e  r e a s o n  t h e  o f f i c e r  was 

c a l l e d  t o  t h e  s c e n e .  Despi te  t h e  c o n c e s s i o n  a t  o r a l  a rgumen t  

t h a t  w i l l f u l  and wanton m i s c o n d u c t  d i d  n o t  a p p l y ,  t h e  c o u r t  

s t a t e d  i n  t h e i r  o p i n i o n  t h a t  t h e  c o n d u c t  s u r e l y  c o n s t i t u t e d  

wanton n e g l i g e n c e  and w i l l f u l  m i s c o n d u c t ,  a l l o w i n g  r e c o v e r y .  

POLANIN f i l e d  a combined mot ion  f o r  r e h e a r i n g  and 

m o t i o n  t o  c e r t i f y  on t h e  b a s i s  of t h i s  c o u r t ' s  r e c e n t  d e c i s i o n s  

i n  K i l p a t r i c k  v. S k l a r ,  548 So.2d 215 (Fla .  1989)  and S a n d e r s o n  

v.  Freedom Savincls & Loan A s s o c i a t i o n ,  548 So.2d 221 (F la .  1 9 8 9 ) ,  

and t h e  f a c t u a l  e r ro r s  i n  t h e  o p i n i o n .  The F o u r t h  D i s t r i c t  C o u r t  

of Appeal g r a n t e d  t h e  mot ion  f o r  r e h e a r i n g ,  w i thd rew t h e i r  

o p i n i o n  and a f f i r m e d  t h e  lower  c o u r t ' s  summary judgment .  The 

c o u r t  acknowledged t h a t  t h e  c o m p l a i n t  a l l e g e d  s imple  n e g l i g e n c e  

o n l y  and d i d  n o t  i n c l u d e  a claim f o r  w i l l f u l  m i s c o n d u c t ;  

a d d i t i o n a l l y ,  t h e  c o u r t  r e c o g n i z e d  t h a t  L A N Z A ' s  c o u n s e l  conceded  

a t  o ra l  a rgument  t h a t  i f  w i l l f u l  m i s c o n d u c t  had been  i n c l u d e d ,  

t h e n  P O L A N I N ' s  homeowner 's  p o l i c y  would n o t  have  p r o v i d e d  

c o v e r a g e .  F i n a l l y ,  t h e  c o u r t  n o t e d  t h a t  an  a c c i d e n t  i n v e s t i g a -  

t i o n  i n c l u d e s  t h e  p o s s i b i l i t y  of a n  a r r e s t  w i t h  accompanying 

r e s i s t a n c e  and i n j u r y .  Based on t h i s  a n a l y s i s ,  t h e  c o u r t  

c o n c l u d e d  t h a t  t h e  f i r e m a n ' s  r u l e  a p p l i e d .  

Because  t h e  c o u r t  was unhappy w i t h  t h e  a p p l i c a t i o n  of 

t h e  f i r e m a n ' s  r u l e  t o  t h e  f ac t s  of t h i s  case, i t  c e r t i f i e d  t h e  

q u e s t i o n  as one  of g r e a t  p u b l i c  i m p o r t a n c e .  E x p l a i n i n g  i t s  

c o n c l u s i o n ,  t h e  c o u r t  s t a t e d :  If [TI  h e  po l i ceman  c o u l d  have  
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. .  

p r e c l u d e d  t h e  e n t r y  of a summary judgment  by a l l e g i n g  w i l l f u l  

mi sconduc t .  T h a t  h e  d e l i b e r a t e l y  chose n o t  t o  do  s o  as a matter 

of s t r a t e g y  c a n  h a r d l y  b e  blamed on t h e  s t a t e  of t h e  law." Lanza  

V .  P o l a n i n ,  1 5  FLW D346, D347 (Fla.  4 t h  DCA F e b r u a r y  1 9 ,  1 9 9 0 ) .  

L A N Z A ' s  c h o i c e  n o t  t o  a l l e g e  w i l l f u l  m i s c o n d u c t  was based  on a 

r e c o g n i t i o n  t h e r e  would be no  d e e p  pocket t o  r e c o v e r  a g a i n s t  

because any homeowner ' s  i n s u r a n c e  p o l i c y  would n e g a t e  c o v e r a g e  

f o r  i n t e n t i o n a l  acts.  J u d g e  Ans tead  d i s s e n t e d  f rom t h e  o p i n i o n  

on r e h e a r i n g  on t h e  bas i s  t h a t  t h e  f i r e m a n ' s  r u l e  s h o u l d  n o t  be  

applied t o  b a r  t h e  p o l i c e  o f f i c e r  from r e c o v e r y  b e c a u s e  h e  w a s  

n e g l i g e n t l y  i n j u r e d  by a b y s t a n d e r .  

SUMMARY OF ARGUMENT 

The F o u r t h  D i s t r i c t  C o u r t  of Appeal 's  o p i n i o n  c a n  be 

l i m i t e d  t o  t h e  f a c t s  of t h i s  case. Al though  t h e  c o u r t  c e r t i f i e d  

t h e  q u e s t i o n  as one  of g r e a t  p u b l i c  i m p o r t a n c e ,  when t h e  o p i n i o n  

and t h e  f a c t s  of t h i s  case are examined it is  a p p a r e n t  t h a t  t h e  

o p i n i o n  w i l l  have  l i t t l e  f a r - r e a c h i n g  e f f e c t .  T h i s  c o u r t  s h o u l d  

d i s c h a r g e  t h e  w r i t  of c e r t i o r a r i  t h u s  a f f i r m i n g  t h e  o p i n i o n  on 

r e h e a r i n g  . 
I f  t h i s  c o u r t  d e t e r m i n e s  t h a t  r e v i e w  is  appropriate ,  

t h e  o p i n i o n  on r e h e a r i n g  s h o u l d  s t i l l  be a f f i r m e d .  The  f i r e m a n ' s  

r u l e  is  f a v o r e d  i n  F l o r i d a  as it is i n  t h e  m a j o r i t y  of o t h e r  

s t a t e s .  The cases i n  F l o r i d a  r e c o g n i z e  an  e x c e p t i o n  f o r  w i l l f u l  

and wanton misconduc t  and a l l o w  r e c o v e r y  where  t h o s e  a l l e g a t i o n s  

4 
METZGER. S O N N E B O R N  & RUTTER.  P.A. 

BARRISTERS B U I L D I N G .  S U I T E  3 0 0 .  1615  F O R U M  P L A C E ,  W E S T  P A L M  B E A C H .  F L O R I D A  33401 I4071 6 8 4 - 2 0 0 0  



e x i s t .  I n  t h e  i n s t a n t  case, p e t i t i o n e r s  c h o s e  n o t  t o  claim 

w i l l f u l  and wanton m i s c o n d u c t  t h u s  p r e v e n t i n g  a p p l i c a t i o n  of t h e  

e x c e p t i o n  and manda t ing  a f f i r m a n c e .  

A l though  t h e  f i r e m a n ' s  r u l e  d o e s  n o t  b a r  r e c o v e r y  fo r  

damages r e s u l t i n g  from ac ts  u n r e l a t e d  t o  t h e  r e a s o n  f o r  t h e  

o f f i c e r ' s  p r e s e n c e ,  i n  t h i s  case t h e  o f f icer  was i n j u r e d  a s  a 

d i r e c t  r e s u l t  of t h e  r e a s o n  he  was a t  t h e  s c e n e .  P e t i t i o n e r ,  

Off icer  LANZA, was i n v e s t i g a t i n g  a t r a f f i c  a c c i d e n t  and i n  t h e  

c o u r s e  of t h a t  i n v e s t i g a t i o n ,  d e t e r m i n e d  t h a t  r e s p o n d e n t  was 

o b s t r u c t i n g  j u s t i c e  and most l i k e l y  i n t o x i c a t e d .  H e  made t h e  

d e t e r m i n a t i o n  t o  a r r e s t  r e s p o n d e n t  d u r i n g  t h e  c o u r s e  of h i s  

a u t o m o b i l e  a c c i d e n t  i n v e s t i g a t i o n .  The i n v e s t i g a t i o n  l e d  t o  t h e  

a r r e s t  and i n  t h e  c o u r s e  of t h e  a r r e s t  i n j u r i e s  o c c u r r e d .  Where 

t h e  i n j u r i e s  r e s u l t e d  f rom t h e  a c t i v i t i e s  f o r  which t h e  o f f i c e r  

was c a l l e d  t o  t h e  s c e n e ,  t h e  o f f i c e r  c a n n o t  r e c o v e r .  T h i s  c o u r t  

s h o u l d  a f f i r m  t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal 's  o p i n i o n  on 

r e h e a r i n g .  

ARGUMEN T 

I. THIS COURT SHOULD REFUSE TO REVIEW THE 
CERTIFIED QUESTION ON THE BASIS THAT I T  
I S  NOT ONE OF GREAT PUBLIC INTEREST 

T h i s  c o u r t  h a s  d i s c r e t i o n a r y  j u r i s d i c t i o n  t o  r e v i e w  

q u e s t i o n s  c e r t i f i e d  by t h e  d i s t r i c t  c o u r t s  a s  b e i n g  of g r e a t  

p u b l i c  i n t e r e s t .  § 3 ( b )  ( 4 ) ,  FLA. CONST., a r t .  V ,  s t a t e s  t h a t  t h i s  

c o u r t  " [mlay  r e v i e w  any d e c i s i o n  of a d i s t r i c t  c o u r t  of appeal 

t h a t  passes upon a q u e s t i o n  c e r t i f i e d  by it t o  be  of g r e a t  p u b l i c  
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i m p o r t a n c e ,  . . . ." The  word "may" s h o u l d  n o t  be c o n s t r u e d  as 

c o m p e l l i n g  t h i s  c o u r t  t o  d e c i d e  t h e  merits of t h e  q u e s t i o n .  

S t e i n  v.  Darbv, 134  So.2d 232 (F la .  1 9 6 1 ) .  

The F o u r t h  D i s t r i c t  C o u r t  of Appeal acknowledged i n  i t s  

o p i n i o n  t h a t  p e t i t i o n e r s  c r e a t e d  t h e  s i t u a t i o n  w h i c h  l e d  t o  

a p p l i c a t i o n  of t h e  f i r e m a n ' s  r u l e  by c h o o s i n g  t o  sue r e s p o n d e n t  

f o r  simple n e g l i g e n c e .  Lanza  v. P o l a n i n ,  1 5  FLW D346, D347 ( F l a .  

4 t h  DCA F e b r u a r y  19 ,  1 9 9 0 ) .  The o b v i o u s  r e a s o n  f o r  t h i s  

s t r a t e g i c  c h o i c e  was t o  e n s u r e  t h e  a v a i l a b i l i t y  of a d e e p  pocket  

as a s o u r c e  of f u n d s  t h r o u g h  r e s p o n d e n t ' s  homeowner 's  i n s u r a n c e  

company. I f  p e t i t i o n e r s  had c l a i m e d  t h a t  r e s p o n d e n t ' s  a c t i o n s  

were w i l l f u l  and wanton ,  t h e n  t h e  f i r e m a n ' s  r u l e  would n o t  have  

b a r r e d  r e c o v e r y  b u t  t h e  homeowner 's  i n s u r a n c e  p o l i c y  would n o t  

have  been a v a i l a b l e  a s  a fund .  A d d i t i o n a l l y ,  t h e  f a c t s  of t h i s  

case compel t h e  l i m i t e d  c o n c l u s i o n  reached by t h e  F o u r t h  

D i s t r i c t .  T h i s  case does n o t  p r e s e n t  a n  o p p o r t u n i t y  t o  c l a r i f y  

t h e  law i n  a manner t h a t  w i l l  have  an  impact beyond t h i s  case. 

Any r u l i n g s  s h o u l d  be l i m i t e d  t o  t h e  u n u s u a l  f a c t s  p r e s e n t e d  of 

a n  i n j u r y  d u r i n g  t h e  c o u r s e  of an a r r e s t  w i t h  a r e f u s a l  t o  claim 

w i l l f u l  and wanton m i s c o n d u c t  s o  as t o  create a s c e n a r i o  where 

i n s u r a n c e  c o v e r a g e  may be  a v a i l a b l e  f o r  t h e  r e s u l t i n g  award. 

T h i s  c o u r t  s h o u l d  d i s c h a r g e  t h e  w r i t  of c e r t i o r a r i  and d e c l i n e  t o  

r e v i e w  t h i s  case b e c a u s e  of t h e  s p e c i f i c  f a c t u a l  c i r c u m s t a n c e s  

p r e s e n t e d .  The F o u r t h  D i s t r i c t  C o u r t  of Appeal's o p i n i o n  is 
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limited to the specific facts of this case. The conclusion is 

not one that will be of great impact in the future due to the 

limited nature of the opinion and the facts presented. 

11. THE FOURTH DISTRICT COURT OF APPEAL 
CORRECTLY RULED THAT THE OFFICER'S CLAIM 
OF INJURY IS BARRED BY THE FIREMAN'S 
RULE WHERE THE INJURIES WERE RECEIVED IN 
THE COURSE OF THE CRIMINAL INVESTIGATION 
AND ARREST AT THE SCENE OF THE ACCIDENT 

In July, 1989, this court addressed two cases involving 

the fireman's rule. Sanderson v. Freedom Savings & Loan Associa- 

tion, 548 So.2d 221 (Fla. 1989), came before this court as a 

certification of conflict with Whitlock v. Elich, 409 So.2d 110 

(Fla. 5th DCA 1982). KilDatrick V. Sklar, 548 So.2d 215 (Fla. 

1989), presented on the basis of conflict with Sanderson v. Free- 

dom Savinas & Loan Association, 496 So.2d 954 (Fla. 1st DCA 

1986). In Kilpatrick, this court approved the application of the 

fireman's rule by the various district courts of appeal and 

specifically cited Rishel V. Eastern Airlines, Inc., 466 So.2d 

1136 (Fla. 3d DCA 1985), for Judge Baskin's statement that the 

fireman's rule is not limited to cases involving a negligent 

condition on the premises. 

The per curiam opinion in Sa nderson approved the 

district court of appeal's ruling which specifically rejected a 

plaintiff's position that the fireman's rule applies only where 

the injury occurs due to a defective condition on the premises 

and noted the Third District's reliance on Rishel v. Eastern 
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A i r l i n e s ,  and i t s  own q u o t a t i o n  w i t h  a p p r o v a l  of t h e  R i s h e l  case 

i n  K i l D a t r i c k .  Where t h e  p l a i n t i f f  had f a i l e d  t o  a l l e g e  wanton 

or w i l l f u l  mi sconduc t  i n  S a n d e r s o n ,  t h e  a c t i o n  was p r o p e r l y  

d i s m i s s e d  d e s p i t e  t h e  lack of c o n n e c t i o n  between t h e  i n j u r y  and a 

d e f e c t i v e  c o n d i t i o n  on  t h e  premises. I t  i s  clear from t h e s e  

r e c e n t  o p i n i o n s  t h e  f i r e m a n ' s  r u l e  r e m a i n s  a b a r  t o  r e c o v e r y  i n  

t h e  appropriate  c i r c u m s t a n c e s .  

P e t i t i o n e r s '  a rgument  i n  t h e i r  b r i e f  is  based  on t h e  

a s s u m p t i o n  t h a t  t h e  i n j u r i e s  i n  t h i s  case o c c u r r e d  d u e  t o  c o n d u c t  

u n r e l a t e d  t o  t h e  r e a s o n  f o r  t h e  o f f i c e r ' s  p r e s e n c e  a t  t h e  s c e n e .  

A l though  t h i s  c o u r t  d i d  n o t  a d d r e s s  t h a t  d i s t i n c t i o n  i n  e i t h e r  

K i lpa t r i ck  or S a n d e r s o n ' s  m a j o r i t y  o p i n i o n ,  C h i e f  J u d g e  E h r l i c h  

i n  h i s  d i s s e n t i n g  and c o n c u r r i n g  o p i n i o n s  a d v i s e d  b a r r i n g  

r e c o v e r y  f o r  acts  of n e g l i g e n c e  which o c c u r  a f t e r  t h e  o f f i c e r ' s  

a r r i v a l  on t h e  s c e n e  and r e s u l t  from a d i f f e r e n t  r i s k  t h a n  t h a t  

t o  which t h e  o f f i c e r  was r e s p o n d i n g .  Even assuming t h i s  c o u r t  

accepts t h e  p o s i t i o n  a d v o c a t e d  by C h i e f  J u d g e  E h r l i c h ,  t h e  f a c t s  

i n  t h i s  case s t i l l  l e a d  t o  t h e  c o n c l u s i o n  t h a t  t h e  claim s h o u l d  

b e  b a r r e d .  

O f f i c e r  LANZA a d m i t t e d  t h a t  when h e  was a t  t h e  s c e n e  of 

t h e  a c c i d e n t  h e  was p e r f o r m i n g  two of h i s  normal  f u n c t i o n s  as a 

po l i ce  o f f i c e r ,  t h a t  i s ,  h e  was i n v e s t i g a t i n g  a n  a u t o m o b i l e  

a c c i d e n t  and a l s o  i n v e s t i g a t i n g  poss ib l e  c r i m i n a l  acts.  T h i s  

c r i m i n a l  i n v e s t i g a t i o n  a r o s e  o u t  of s u s p i c i o n s  of i n t o x i c a t i o n  by 

b o t h  d r i v e r s  and t h e i r  p a s s e n g e r s .  
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Dur ing  h i s  e d u c a t i o n  a t  t h e  po l ice  academy, LANZA 

a d m i t t e d l y  had been t r a i n e d  t o  e x p e c t  r e s i s t a n c e  d u r i n g  an  a r r e s t  

and a l s o  had been  t a u g h t  how t o  m a i n t a i n  c o n t r o l  of s i t u a t i o n s  

where t h e r e  is r e s i s t a n c e  ( R  163-64) .  H e  knew and a d m i t t e d  t h a t  

r e s i s t a n c e  is  t h e  known r i s k  d u r i n g  any a r r e s t  a t tempt  and t h a t  

i n j u r y  may r e s u l t  d u r i n g  t h e  arrest .  I n  t h i s  case, t h e r e  is no  

d i s p u t e  t h a t  d u r i n g  t h e  d i s c h a r g e  of h i s  d u t i e s  as an  a u t o m o b i l e  

a c c i d e n t  i n v e s t i g a t o r ,  O f f i c e r  LANZA a r r e s t e d  POLANIN and was 

i n j u r e d  d u r i n g  t h e  a r res t .  LANZA d o e s  n o t  a r g u e  t h a t  c r i m i n a l  

i n v e s t i g a t i o n s ,  i n v e s t i g a t i o n s  r e g a r d i n g  s o b r i e t y  and s u b s e q u e n t  

a r r e s t s  are n o t  par t  of a u t o m o b i l e  a c c i d e n t  i n v e s t i g a t i o n s .  

L A N Z A ' s  i n j u r y  was a d i r e c t  r e s u l t  of h i s  p e r f o r m a n c e  of t h e  

d u t i e s  f o r  w h i c h  h e  was summoned t o  t h e  s c e n e ,  t h a t  is, t o  

i n v e s t i g a t e  t h e  a c c i d e n t  and t o  take t h e  n e c e s s a r y  steps t o  

c o n t r o l  t h e  s i t u a t i o n .  

I n  an  e a r l y  case a p p l y i n g  t h e  f i r e m a n ' s  r u l e ,  t h e  c o u r t  

r e j e c t e d  a n  attempt t o  m a k e  a d i s t i n c t i o n  i n  t h e  t y p e s  of d u t i e s  

w h i c h  a pol ice  o f f i c e r  was p e r f o r m i n g  a t  t h e  s c e n e  of an  i n c i d e n t  

t o  a l l o w  an  e x c e p t i o n  t o  t h e  f i r e m a n ' s  r u l e .  I n  Adair  v. The 

I s l a n d  Club ,  225 So.2d 541  (Fla .  2d DCA 1 9 6 9 ) ,  t h e  o f f i c e r  a r g u e d  

premises owner s h o u l d  have  been  r e s p o n s i b l e  f o r  h i s  

from i n h a l i n g  c h l o r i n e  g a s  where h e  had comple t ed  h i s  

t h a t  t h e  

i n  j u r  i es  

d u t i e s  a 

b u s i n e s s  

a po l i ceman  by s e c u r i n g  t h e  area and was a c t i n g  as a 

i n v i t e e  by removing t h e  c h l o r i n e  g a s  c o n t a i n e r s .  The 
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c o u r t  i n d i c a t e d  t h a t  h i s  d u t i e s  as a po l i ceman  were n o t  comple t ed  

u n t i l  " t h e  emergency was o v e r  and t h e  premises r e n d e r e d  ' safe  or 

more safe.  I t '  A d a i r ,  225 So.2d a t  543. A s  t h e  o f f i c e r  on t h e  

s c e n e  c o m p l e t i n g  h i s  d u t i e s ,  therefore ,  t h e  f i r e m a n ' s  r u l e  

a p p l i e d  and b a r r e d  r e c o v e r y .  

The T h i r d  D i s t r i c t  C o u r t  of Appeal i n  W h i t t e n  v .  M i a m i -  

Dade Water and Sewer A u t h o r i t v ,  357 So.2d 438 (Fla.  3d DCA 19781,  

cert .  denied, 364 So.2d 894 (F la .  1 9 7 8 ) ,  examined t h e  basis f o r  

t h e  A d a i r  o p i n i o n  and e x t e n d e d  it t o  o f f i c e r s  s u f f e r i n g  i n h a l a -  

t i o n  i n j u r i e s  b o t h  on and o f f  t h e  premises i n  r e s p o n s e  t o  a c a l l  

f o r  a s s i s t a n c e .  Because  t h e  o f f i c e r s  were a c t i n g  i n  d i s c h a r g e  of 

t h e i r  p r o f e s s i o n a l  d u t i e s  when t h e  i n j u r y  o c c u r r e d ,  t h e  c o u r t  

d e t e r m i n e d  t h e  f i r e m a n ' s  r u l e  a p p r o p r i a t e l y  a p p l i e d .  The c o u r t  

a l s o  n o t e d  t h a t  i t s  c o n c l u s i o n  was s u s t a i n a b l e  under  t h e  i n v i t e e  

v e r s u s  l i c e n s e e  d i s t i n c t i o n  s e t  f o r t h  i n  A d a i r .  I n  Wi l son  V.  

F l o r i d a  P r o c e s s i n u  Company, 368 So.2d 609 (Fla.  3d DCA 1 9 7 9 ) ,  t h e  

c o u r t  r e j e c t e d  a n  attempt t o  r e c o v e r  f o r  i n j u r i e s  a l l e g e d l y  

s u f f e r e d  a t  a p o i n t  where t h e  off icer  was a c t i n g  beyond t h e  scope 

of h i s  normal  d u t i e s  as a pol iceman.  N o t i n g  t h a t  t h e  e v a c u a t i o n  

d u t i e s  were "a pa r t  of p r e c i s e l y  what  p o l i c e m e n  are h i r e d  t o  d o  

and f a l l s  d i r e c t l y  under  t h e  o r d i n a r y  c o u r s e  of t h e  d u t i e s  of 

t h a t  o c c u p a t i o n , "  t h e  c o u r t  a f f i r m e d  a d e f e n s e  d i r e c t e d  v e r d i c t .  

W i l s o n ,  368 So.2d a t  611. 

I n  t h e  i n s t a n t  case, LANZA was a c t i n g  w i t h i n  t h e  scope 

of h i s  d u t i e s  as an a c c i d e n t  i n v e s t i g a t o r  on t h e  s c e n e .  To 
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s u s t a i n  h i s  c a u s e  of a c t i o n  i n  t h i s  appeal, p e t i t i o n e r  a r g u e s  

t h a t  t h i s  d u t i e s  as an  a c c i d e n t  i n v e s t i g a t o r  were somehow 

separate from h i s  d u t i e s  i n  a r r e s t i n g  r e s p o n d e n t .  Based on t h e  

o f f i c e r ' s  d e p o s i t i o n  t e s t i m o n y ,  however ,  t h e r e  c l e a r l y  was no  

d i s t i n c t i o n .  T h i s  c o u l d  s h o u l d  re jec t  p e t i t i o n e r s '  attempt t o  

m a n i p u l a t e  t h e  f ac t s  i n  o r d e r  t o  a v o i d  t h e  f i r e m a n ' s  r u l e ,  a s  t h e  

F o u r t h  D i s t r i c t  C o u r t  of Appeal i n  i t s  o p i n i o n  on r e h e a r i n g  d i d .  

Approving of R i s h e l  V.  E a s t e r n  A i r i n e s .  I n c . ,  466 So.2d 

1146 ( F l a  3d DCA 1 9 8 5 ) ,  t h i s  c o u r t  i n  K i l p a t r i c k  v. S k l a r ,  548 

So.2d 215 ( F l a .  1 9 8 9 ) ,  n o t e d  t h a t  p o l i c e m e n  and f i r e m e n  are 

e n t i t l e d  t o  b e n e f i t  from special  f u n d s  and p rograms  which have  

been  e s t a b l i s h e d  t o  p r o v i d e  compensa t ion  f o r  i n j u r i e s  s u f f e r e d  i n  

t h e  c o u r s e  of t h e i r  employment. K i l D a t r i c k ,  548 So.2d a t  218. 

For example ,  t h e s e  p u b l i c  o f f icers  r e c e i v e  spec ia l  

s a l a r i e s ,  r e t i r e m e n t  or d i s a b i l i t y  b e n e f i t s .  I n  t h e  l e g i s l a t i v e  

d e c l a r a t i o n  of $185.01, Fla .  S t a t .  , t h e  l e g i s l a t u r e  s t a t e d :  " I t  

is  h e r e b y  found and d e c l a r e d  by t h e  L e g i s l a t u r e  t h a t  po l i ce  

of f icers  . . . p e r f o r m  b o t h  s t a t e  and m u n i c i p a l  f u n c t i o n s ;  t h a t  

t h e y  m a k e  a r r e s t s  f o r  v i o l a t i o n  of s t a t e  t r a f f i c  laws on p u b l i c  

h ighways ;  . . . . I '  Based on t h i s  f u n c t i o n  which  i s  p a r t i c u l a r l y  

appl icable  t o  t h e  i n s t a n t  case, t h e  l e g i s l a t u r e  deemed i t  

appropriate  t o  p r o v i d e  a u n i f o r m  r e t i r e m e n t  s y s t e m  f o r  t h e  s o l e  

b e n e f i t  of p o l i c e  o f f i c e r s  and o r g a n i z e  t h a t  s y s t e m  s o  as t o  

"maximize t h e  p r o t e c t i o n  of po l i ce  o f f i c e r s '  r e t i r e m e n t  t r u s t  
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f u n d s . "  The  o f f i c e r s  are a l l o w e d  d i s a b i l i t y  r e t i r e m e n t  a f t e r  t e n  

o r  more y e a r s  of c r e d i t e d  s e r v i c e .  

SS112.19 and 112.1904, Fla. S t a t . ,  p r o v i d e s  special  

d e a t h  b e n e f i t s  f o r  law e n f o r c e m e n t  o f f icers ;  55112.191 and 

112.194,  F l a .  S ta t . ,  p r o v i d e  s imilar  b e n e f i t s  f o r  f i r e f i g h t e r s .  

A l l  l a w  e n f o r c e m e n t  o f f i ce r s  are e n t i t l e d  t o  t h e  w o r k e r s '  

c o m p e n s a t i o n  b e n e f i t s  of C h a p t e r  440 p u r s u a n t  t o  S440.091, Fla .  

S t a t .  F u r t h e r ,  p u r s u a n t  t o  §440.15(11)  , F l a .  S t a t . ,  law e n f o r c e -  

ment o f f i ce r s  are  e n t i t l e d  t o  special t r e a t m e n t  when i n j u r e d  

m a l i c i o u s l y  o r  i n t e n t i o n a l l y  i n  t h e  c o u r s e  of t h e i r  employment. 

See a l s o ,  55175.021, 321.15, F l a .  S t a t .  

The d i s t r i c t  c o u r t  of appeal i n  t h e  i n s t a n t  case 

r e c o g n i z e d  t h a t  r e s p o n d e n t ' s  b e h a v i o r  c o u l d  have  been  d e s c r i b e d  

as wanton or w i l l f u l  m i s c o n d u c t  b u t  t h a t  t h e  po l i ceman  p u r p o s e l y  

f a i l e d  t o  a l l e g e  those  e l e m e n t s  i n  h i s  c o m p l a i n t  i n  order t o  

implicate r e s p o n d e n t ' s  homeowner 's  i n s u r a n c e  p o l i c y .  T h e  c o u r t  

a l s o  r e s p o n d e d  t o  p e t i t i o n e r ' s  a rgument  t h a t  h i s  i n j u r y  was as a 

r e s u l t  of an  i n d e p e n d e n t  n e g l i g e n t  ac t  u n r e l a t e d  t o  t h e  p u r p o s e  

of h i s  p r e s e n c e  a t  t h e  s c e n e .  Acknowledging t h a t  t h e  o f f i c e r  was 

c a l l e d  t o  r e spond  t o  a t r a f f i c  a c c i d e n t  r a t h e r  t h a n  a p h y s i c a l  

brawl, t h e  c o u r t  d e t e r m i n e d  t h a t  any t r a f f i c  a c c i d e n t  i n v e s t i g a -  

t i o n  may r e s u l t  i n  a r r e s t  and any a r r e s t  may be  accompanied by 

r e s i s t a n c e  l e a d i n g  t o  i n j u r y .  

F o l l o w i n g  these c o n c l u s i o n s ,  t h e  c o u r t  r e g i s t e r e d  i t s  

u n h a p p i n e s s  w i t h  t h e  r e s u l t .  I n  a case s u c h  a s  t h i s ,  where t h e  
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.. 

p a r t y  b e i n g  p r o t e c t e d  was i n e b r i a t e d ,  sc reamed o b s c e n i t i e s  a t  t h e  

o f f icer  and a t t e m p t e d  t o  i n t e r f e r e  w i t h  t h e  o f f i c e r  p e r f o r m i n g  

h i s  d u t i e s ,  i t  i s  c e r t a i n l y  less c o m p e l l i n g  t o  a p p l y  a p r o t e c t i v e  

b a r  s u c h  as t h e  f i r e m a n ' s  r u l e .  R e s p o n d e n t ' s  u n s a v o r y  p r e s e n t a -  

t i o n ,  however ,  is  n o t  a s u f f i c i e n t  r e a s o n  t o  create e x c e p t i o n s  t o  

t h e  r u l e  which d o  n o t  e x i s t .  T h i s  c o u r t  h a s  r e c e n t l y  a f f i r m e d  

i t s  a c c e p t a n c e  of t h e  f i r e m a n ' s  r u l e  i n  Ki lpa t r  i c k  v .  S k l a r ,  548 

So.2d 215 (Fla .  1 9 8 9 ) ,  and $a n d e r s o n  V. Freedom Savincrs & Loan 

A s s o c i a t i o n ,  548 So.2d 221  (F la .  1 9 8 9 ) .  I n  KilPatr  i c k ,  t h i s  

c o u r t  examined t h e  f i r e m a n ' s  r u l e  and i t s  a p p l i c a t i o n  by t h e  

d i s t r i c t  c o u r t s  of appeal and s t a t e d :  " W e  f i n d  no r e a s o n a b l e  

j u s t i f i c a t i o n  t o  change  t h i s  p r i n c i p l e  t h a t  h a s  become w e l l  

e s t a b l i s h e d  i n  t h i s  s ta te .  The r e a s o n s  j u s t i f y i n g  i t s  e x i s t e n c e  

are s t i l l  v i a b l e . "  548 So.2d a t  218. By t h e s e  s t a t e m e n t s ,  i t  

is  clear t h a t  t h i s  c o u r t  s t i l l  f a v o r s  t h e  f i r e m a n ' s  r u l e .  

I n  Romedv v.  J o h n s t o n ,  1 9 3  So.2d 487 (Fla.  1st DCA 

1 9 6 7 ) ,  t h e  c o u r t  a d d r e s s e d  an  e a r l y  c h a l l e n g e  t o  t h e  f i r e m a n ' s  

r u l e  s imilar  t o  t h a t  p r e s e n t  i n  t h i s  case and r e s p o n d e d  t o  

u r g i n g s  t h a t  t h e  r u l e  be a b o l i s h e d .  Because  of t h e  t y p e s  of 

s e r v i c e  r e n d e r e d  by p u b l i c  s e r v a n t s  s u c h  as f i r e m e n ,  t h e  c o u r t  

r e c o g n i z e d  t h e  p o s s i b i l i t y  t h a t  t h e s e  o f f i c e r s  s h o u l d  be  e n t i t l e d  

t o  special  p r o t e c t i o n .  R e j e c t i n g  t h e  e f f o r t s  t o  c o n v i n c e  t h e  

c o u r t  t o  e x c i s e  j u d i c i a l l y  t h e  f i r e m a n ' s  r u l e  from t h e  common law 

of  F l o r i d a ,  t h e  c o u r t  s t a t e d :  " W e  b e l i e v e ,  however ,  t h a t  i f  s u c h  
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change  is  t o  be  made i n  t h e  law, o r d e r l y  p r o c e s s e s  of government  

d i c t a t e  t h a t  it s h o u l d  be  accompl i shed  by t h e  a d o p t i o n  of a n  

a p p r o p r i a t e  s t a t u t e  by ou r  l e g i s l a t u r e ,  and n o t  by j u d i c i a l  

l e g i s l a t i o n  e n a c t e d  by t h e  c o u r t s . "  Romedv, 1 9 3  So.2d a t  491. 

Twenty- three  y e a r s  l a t e r ,  t h e  same r e a s o n i n g  s h o u l d  a p p l y ,  as i t  

h a s  i n  o t h e r  cases u r g i n g  a b o l i t i o n  of t h e  f i r e m a n ' s  r u l e .  Smi th  

v. Markowitz ,  486 So.2d 11, 1 2  (F la .  3d DCA 1 9 8 6 ) ;  P r e f e r r e d  R i s k  

Mutua l  I n s u r a n c e  ComDanv V. Saboda ,  489 So.2d 768 ,  771  (Fla .  5 t h  

DCA 1 9 8 6 ) ,  r e v .  d e n i e d ,  Saboda  v.  P r e f e r r e d  R i s k  Mutua l  I n s u r -  

a n c e  ComDanv, 5 0 1  So.2d 1283  (Fla .  1 9 8 6 ) .  B u t  see, Evans  v .  J. 

R o b e r t s  C o n s t r u c t i o n .  Inc, ,  527 So.2d 918 (Fla .  4 t h  DCA 1 9 8 8 ) ,  

G l i c k s t e i n ,  J . ,  c o n c u r r i n g  s p e c i a l l y .  

The F o u r t h  D i s t r i c t  C o u r t  of Appeal i n  i ts  o p i n i o n  on 

r e h e a r i n g  commended a r e c e n t  law r e v i e w  a r t i c l e  a d v o c a t i n g  a 

d e p a r t u r e  from a p p l i c a t i o n  of t h e  f i r e m a n ' s  r u l e .  Lanza  v.  

P o l a n i n ,  1 5  FLW D346 (Fla.  4 t h  DCA F e b r u a r y  1 6 ,  1 9 9 0 ) ,  D347 n. 2. 

Many r e c e n t  cases o u t s i d e  of F l o r i d a  d e m o n s t r a t e  t h a t  o t h e r  

s t a t e s  a l s o  a re  a d h e r i n g  t o  t h e  r u l e  d e s p i t e  i t s  a t  times u n f a i r  

r e s u l t s .  For example ,  i n  Harvev v.  Domincruez, S .W.  2d 

(Tenn. C t .  App. 1 9 8 9 ) ,  a v a i l a b l e  i n  LEXIS as  1989  1 0  App. LEXIS 

1 2 3 ,  t h e  T e n n e s e s e e  C o u r t  of Appeal e x p l a i n e d  t h e  g e n e s i s  of t h e  

f i r e m a n ' s  r u l e  i n  i t s  own d e c i s i o n  a d o p t i n g  t h e  d o c t r i n e  f o r  

Tennessee .  A f t e r  n o t i n g  t h a t  t h e  r u l e  began  i n  an  1892 case, t h e  

c o u r t  d i s c u s s e d  t h e  p o l i c y  r e a s o n s  which s t i l l  e x i s t  f o r  t h e  r u l e  

and s t a t e d :  " A l m o s t  a l l  j u r i s d i c t i o n s  which have  f a c e d  t h e  i s s u e  
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have  a d o p t e d  t h e  f i r e m a n ' s  r u l e  i n  one form or a n o t h e r  . ." 
I n  Winn v.  Frasher,  1 1 6  I d a h o  500,  777 P.2d 722 ( 1 9 8 9 ) ,  t h e  c o u r t  

a d o p t e d  t h e  f i r e m a n ' s  r u l e  f o r  I d a h o  and commented t h a t  Oregon is  

t h e  o n l y  s t a t e  t h u s  f a r  t h a t  h a s  c o n s i d e r e d  t h e  r u l e  and r e j e c t e d  

i t .  The c o u r t  a l so  s t a t e d :  " W e  are impressed  t h e  g r e a t  m a j o r i t y  

of s t a t e s  accept t h e  r u l e . "  

Many o u t  of s t a t e  c o u r t s  d o  accept t h e  l i m i t a t i o n  on 

t h e  r u l e  w h i c h  is a p p l i c a b l e  i n  F l o r i d a ,  a l l o w i n g  r e c o v e r y  where 

t h e  i n j u r y  r e s u l t s  from w i l l f u l  or wanton misconduc t .  Youncr v .  

She rwin -Wi l l i ams  ComDanv, I n c . ,  (D.C. 1990)  a v a i l a b l e  J a n u a r y  31, 

1990 on  LEXIS as 1990 D.C. App. LEXIS 20. P e t i t i o n e r s  i n  t h e  

i n s t a n t  case d e c l i n e d  t o  frame t h e i r  p l e a d i n g s  t o  allow them t h e  

b e n e f i t  of t h i s  l i m i t a t i o n .  T h e i r  o n l y  a rgument  r e m a i n s  i n  t h e i r  

attempt t o  f i t  t h i s  case w i t h i n  t h e  e x c e p t i o n  t o  t h e  f i r e m a n ' s  

r u l e  a l l o w i n g  r e c o v e r y  where t h e  i n j u r y  r e s u l t s  f rom c o n d u c t  

u n r e l a t e d  t o  t h e  p u r p o s e  f o r  t h e  o f f i c e r ' s  p r e s e n c e  a t  t h e  s c e n e .  

A s  t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal n o t e d ,  however ,  t h e  i n j u r y  

i n  t h i s  case r e s u l t e d  f rom an  a l t e r c a t i o n  d u r i n g  an  a r r e s t ,  which 

is n o t  " t o o  r emote"  f rom t h e  r e a s o n  f o r  O f f i c e r  L A N Z A ' s  p r e s e n c e  

a t  t h e  s c e n e .  H e  was ca l led  t o  i n v e s t i g a t e  a t r a f f i c  a c c i d e n t .  

Any t r a f f i c  a c c i d e n t  may r e s u l t  i n  a r res t s  and any a r r e s t  may 

r e s u l t  i n  i n j u r i e s .  The c o n d u c t  and r e s u l t i n g  i n j u r y  c l e a r l y  are 

n o t  remote from or u n r e l a t e d  t o  t h e  p u r p o s e  f o r  t h e  o f f i c e r ' s  

p r e s e n c e .  T h i s  e x c e p t i o n  c a n n o t  a p p l y  and t h i s  c o u r t  s h o u l d  
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answer t h e  c e r t i f i e d  q u e s t i o n  i n  t h e  a f f i r m a t i v e ,  a p p l y i n g  t h e  

f i r e m a n ' s  r u l e  t o  p r e v e n t  r e c o v e r y  by a p o l i c e  o f f i c e r  n e g l i g e n t -  

l y  i n j u r e d  i n  t h e  c o u r s e  of an  a r r e s t .  

CONCLUSION 

The f i r e m a n ' s  r u l e  appl ies  t o  t h e  f a c t s  of t h i s  case 

and b a r s  r e c o v e r y .  I t  is  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h i s  c o u r t  

s h o u l d  a f f i r m  t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal 's  o p i n i o n  on 

r e h e a r i n g .  
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