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P RE L I M I N A R Y  STATEMENT 

The following abbreviations are used i n  this brief. 

Appellee, Florida Public Service Commission, is referred to as 

the Commission. Appellee, Tampa Electric Company, is referred 

to as TECO. Appellant, Office of the Public Counsel, is 

referred to as OPC. Amicus Curiae, Florida Industrial Power 

Users Group, is referred to a s  F1PUG.- References to the 

Appendix of this brief are designated (A. ) .  Citations to the 

Appendix of OPC's Initial Brief are designated (OPC A. ) .  

1' On Nay 16, 1990, the parties, pursuant to Rule 9.370, Florida Rules of  
Appellate Procedure, filed notice of their written consent to allow 
FIPUG t o  file an amicus curiae brief. 

1 



STATEMENT O F  THE CASE 

T h i s  c a s e  i n v o l v e s  O P C ' s  a p p e a l  o f  t h e  C o m m i s s i o n ' s  f i n a l  

O r d e r  N o .  22467  w h i c h  a p p r o v e d  T E C O ' s  p e t i t i o n  f o r  a o n e - y e a r  

e x t e n s i o n  o f  i t s  S u p p l e m e n t a l  S e r v i c e  R i d e r  f o r  I n t e r r u p t i b l e  

S e r v i c e  ("SSI"). ( O P C  A .  1 9 - 2 2 ) .  FIPUG g e n e r a l l y  a c c e p t s  

O P C ' s  S t a t e m e n t  o f  t h e  C a s e  a n d  F a c t s  i n s o f a r  a s  i t  s e t s  o u t  

t h e  p r o c e d u r e  f o l l o w e d  b y  t h e  Commiss ion .  As O P C  c o r r e c t l y  

p o i n t s  o u t ,  OPC's a p p e a l  o f  t h e  o r i g i n a l  S S I  t a r i f f  i s  

c u r r e n t l y  b e f o r e  t h i s  C o u r t  i n  C i t i z e n s  o f  t h e  S t a t e  o f  

F l o r i d a  v .  M i c h a e l  McK. W i l s o n ,  e t c . ,  e t  a l . ,  C a s e  No. 

7 5 , 0 7 4 .  I n  t h a t  a p p e a l ,  O P C  makes  e s s e n t i a l l y  t h e  same 

a r g u m e n t s  he r a i s e s  i n  t h i s  c a s e .  
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STATEHENT OF THE FACTS 

IMC F e r t i l i z e r ,  I n c .  ("IMC") i s  a l a r g e  i n d u s t r i a l  

c u s t o m e r  o f  T E C O .  IMC and o t h e r s  i n  FIPUG e n t e r e d  i n t o  a 

w r i t t e n  c o n t r a c t  w i t h  T E C O  i n  J a n u a r y  1 9 8 9  t o  r e c e i v e  p a r t  o f  

t h e i r  s e r v i c e  u n d e r  T E C O ' s  new SSI  t a r i f f .  O r d e r  No.  20581  

( O P C  A .  3 4 - 3 7 ) ;  O r d e r  No.  22093 .  ( O P C  A .  4 9 - 5 3 ) .  

The  SSI r a t e  s c h e d u l e  o f f e r e d  c u s t o m e r s  who would  t a k e  

more  e l e c t r i c i t y  f r o m  T E C O  t h e  b e n e f i t  o f  80% o f  T E C O ' s  f u e l  

c o s t  s a v i n g s .  I n  s i m p l e  t e r m s ,  t h e  f u e l  a d j u s t m e n t  c l a u s e  

w o r k s  b y  d i v i d i n g  T E C O ' s  t o t a l  f u e l  c o s t  b y  t h e  number o f  

k i l o w a t t  h o u r s  s o l d .  I f  t h e  t o t a l  f u e l  c o s t  f o r  a s i x  month 

p e r i o d  i s  $150  m i l l i o n  and  t h e  u t i l i t y  s e l l s  s i x  b i l l i o n  

k i l o w a t t  h o u r s  o f  e l e c t r i c i t y ,  u n d e r  t h e  f o r m u l a ,  e a c h  

c u s t o m e r  w i l l  pay 2 . 5  c e n t s  i n  f u e l  c o s t  f o r  e a c h  k i l o w a t t  

h o u r  o f  e l e c t r i c i t y  p u r c h a s e d .  T h e r e  i s  no d i s p u t e  t h a t  f o r  

1 9 9 0  T E C O  c a n  r e d u c e  i t s  t o t a l  f u e l  c o s t  pe r  k i l o w a t t  h o u r  b y  

p u r c h a s i n g  s p o t  c o a l  i f  i t  s e l l s  more e l e c t r i c i t y .  T h e r e f o r e  

e v e r y  c u s t o m e r  w i l l  s e e  a r e d u c e d  f u e l  b i l l  d u e  t o  t h e  

i m p l e m e n t a t i o n  o f  t h e  SSI  t a r i f f .  Each  c u s t o m e r ' s  c o s t  p e r  

k i l o w a t t  h o u r  w i l l  be r e d u c e d  b e c a u s e  t h e  SSI  t a r i f f  

e n c o u r a g e s  i n c r e a s e d  c o n s u m p t i o n  b y  c u s t o m e r s .  The f u e l  c o s t  

s a v i n g s  d i s c u s s e d  a b o v e  a r e  p r o j e c t e d  t o  be  a v a i l a b l e  t o  T E C O  

f o r  o n e  t o  two y e a r s  b e c a u s e  t h e  c u r r e n t  m a r k e t  p r i c e  f o r  s p o t  

c o a l  i s  c h e a p e r  t h a n  t h e  p r i c e  T E C O  p a y s  f o r  t h e  c o a l  i t  b u y s  

u n d e r  c o n t r a c t .  

The o r i g i n a l  SSI  t a r i f f  was due t o  e x p i r e  a t  t h e  end  o f  

1 9 8 9 .  ( O P C  A .  1 ) .  The b e n e f i t s  t o  a l l  c u s t o m e r s  w h i c h  

3 



supported TECO's original S S I  tariff request and the 

Commission's approval thereof were projected to continue 

through 1 9 9 0 .  Therefore, TECO petitioned the Commission to 

extend the SSI tariff for 1 9 9 0 .  (OPC A .  1 - 1 5 ) .  TECO's 

petition for extension was approved by the Commission (OPC 

A. 1 9 - 2 2 ) ,  and IMC and others entered into contracts i n  1 9 9 0  

to continue to take service under the SSI tariff. 

T o  qualify to take service under the SSI tariff (both in 

1 9 8 9  and in 1 9 9 0 ) ,  I M C  and others had to agree to pay a higher 

customer charge, had to agree that they would get no fuel cost 

reduction unless they used more electricity than had been 

purchased in the previous year, and had to agree to continue 

-to pay the non-fuel related base charges charged to all 

interruptible customers. Most importantly, the S S I  rate was 

only available to customers who would agree to have their 

electric service interrupted if TECO needed to divert its 

energy to meet the demands of its firm customers.- 2 1  

Further, the 1 9 9 0  S S I  tariff, as approved by the 

Commission i n  Order No.  2 2 4 6 7  (OPC A .  1 9 - 2 2 ) ,  contained a new 

provision beneficial to firm customers, in addition to the 

benefits they received through a reduction i n  their fuel 

costs. (OPC A .  6 2 ,  7 2 ) .  The 1 9 8 9  SSI tariff provided a credit 

2' Rule 25-6.0438(3) (b) , Florida Administrative Code, defines 
"interruptible electric service" as electric service that can be 
limited or interrupted, either automatically or manually solely at the 
option of the utility. Customers receiving service under 
interruptible tariffs may have their service interrupted whenever the 
energy supplied to them by the utility is needed for customers which 
contract for firm electric service. 

4 



to interruptible customers on the tariff when the marginal 

cost of fuel was less than average. However, no adjustment 

was made when the marginal cost was above average. The 1990 

SSI tariff approved by the Commission provided that when 

marginal fuel costs exceed average fuel costs, SSI customers 

would pay an amount equal to the KWHs above the billing 

threshold times 80% of the difference between IECQ's marginal 

and average fuel cost. (OPC A .  2 1 ) .  This ensures that i f  

costs increase, there is sharing of the cost among all 

customers. (OPC A .  77). 

A rudimentary understanding of electric rates is important 

to an evaluation of the legal arguments pertinent to this 

case. Electric companies have two kinds of costs - fixed 

costs which arise because they stand ready to serve and 

variable costs. 

Examples o f  fixed costs are ad valorem taxes, interest 

costs on the debt incurred to b u i l d  the electric system, and 

the cost to recover the utility's investment i n  electric plant 

over its useful life. These costs are present even if the 

utility sells no electricity. These costs are recovered 

through base rates. 

Variable costs are those costs which change i n  proportion 

to the amount of electricity sold. Fuel is the utility's 

primary variable cost. In TECQ's case, it burns coal to make 

steam which turns electric generating turbines that produce 

electric energy. 

Fixed and variable costs are charged to the customers 

5 



s e p a r a t e l y  a s  b a s e  c h a r g e s  d e s i g n e d  p r i m a r i l y  t o  r e c o v e r  f i x e d  

c o s t s  and  e n e r g y  c h a r g e s  d e s i g n e d  p r i m a r i l y  t o  r e c o v e r  

v a r i a b l e  c o s t s .  B e c a u s e  v a r i a b l e  c o s t s  c h a n g e  w i t h  

c o n s u m p t i o n ,  t h e  more e l e c t r i c i t y  a c u s t o m e r  c o n s u m e s ,  t h e  

more e n e r g y  c h a r g e s  he p a y s .  The l a r g e s t  v a r i a b l e  c o s t ,  f u e l ,  

i s  r e c o v e r e d  f rom c u s t o m e r s  t h r o u g h  a f u e l  a d j u s t m e n t  c h a r g e .  

The  Commiss ion  a p p r o v e s  a l l  o f  T E C O ' s  c h a r g e s .  As O P C  

r e c o g n i z e s ,  t h e r e  i s  a d i f f e r e n c e  b e t w e e n  b a s e  r a t e  c h a r g e s ,  

a p p r o v e d  i n  a r a t e  c a s e ,  and  f u e l  c o s t s  w h i c h  a r e  e x a m i n e d  and  

r e s e t  b y  t h e  Commiss ion  a t  l e a s t  e v e r y  s ix  m o n t h s  b e c a u s e  o f  

t h e i r  h i g h l y  v o l a t i l e  n a t u r e .  O r d e r  N o .  9 2 7 3 ;  O P C  I n i t i a l  

B r i e f  a t  6 - 7 .  

The o r i g i n a l  S S I  t a r i f f  w e n t  i n t o  e f f e c t  on J a n u a r y  1 ,  

1 9 8 9  and  was t h e n  e x t e n d e d  t h r o u g h  1 9 9 0 .  I M C  and o t h e r s  

a g r e e d  t o  c h a n g e  t h e i r  o p e r a t i o n s  t o  u s e  more T E C O - g e n e r a t e d  

e n e r g y .  Be tween  J a n u a r y  1 ,  1 9 8 9  and  S e p t e m b e r  3 0 ,  1 9 8 9 ,  T E C O  

c o l l e c t e d  $ 3 , 2 9 4 , 8 7 7  more  i n  b a s e  c h a r g e s  f r o m  IMC and o t h e r s  

u n d e r  t h e  new t a r i f f  t h a n  i t  had c o l l e c t e d  f rom s a l e s  t o  t h e s e  

c u s t o m e r s  i n  t h e  p r e v i o u s  y e a r .  ( O P C  A .  2 0 ) .  T E C O  r e q u e s t e d  

an e x t e n s i o n  o f  t h e  S S I  r i d e r  f o r  1 9 9 0  i n  o r d e r  t o  m a i n t a i n  

t h e  i n c r e a s e d  l e v e l s  o f  e n e r g y  s a l e s  w h i c h  o c c u r r e d  u n d e r  t h e  

SSI  t a r i f f  i n  1 9 8 9 ,  i n  o r d e r  t o  i n c r e a s e  e n e r g y  s a l e s  t o  o t h e r  

i n t e r r u p t i b l e  c u s t o m e r s  i n  1 9 9 0 ,  and  i n  o r d e r  t o  c o n t i n u e  t o  

p r o v i d e  an i n c e n t i v e  t o  i n t e r r u p t i b l e  c u s t o m e r s  t a k i n g  s e r v i c e  

u n d e r  t h e  r a t e  so t h a t  f u e l  c o s t  b e n e f i t s  would  c o n t i n u e  t o  

a c c r u e  t o  a l l  c u s t o m e r s .  ( O P C  A .  2 ,  4 ,  1 9 ) .  B e c a u s e  

i n c r e m e n t a l  f u e l  c o s t s  a r e  e x p e c t e d  t o  r e m a i n  b e l o w  a v e r a g e  
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fuel costs for 1 9 9 0 ,  the 1 9 9 0  SSI will engender significant 

additional savings i n  addition to those received i n  1989. 

(OPC A .  4). 

In 1 9 8 9 ,  TECO collected all of its fuel costs and over $ 3  

milliod' more to cover its fixed costs than it would have 

collected without the SSI rate. Similar benefits will flow 

from the rate i n  1 9 9 0 .  As Commission Staff member Ms. Kummer 

noted, the SSI rate encourages customers o n  the rate to 

increase their usage substantially and this greatly increases 

base rate revenues. T o  the extent TECO does not cover its 

authorized rate of return, it postpones the filing of a rate 

increase. (OPC A .  7 1 ) .  Contrary to OPC's contention, all 

customers benefit from the additional base revenue flowing t o  

TECO for nelr~ sales due to the SSI tariff i n  1 9 9 0 .  

3' The amount collected in base charges based on the customer's 
additional electric demand is not included in this sum but would 
increase it substantially. 
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SUHHARY O F  ARGUMENT 

OPC argues that he has not been provided with a hearing 

opportunity to address the Commission's approval of TECO's 

petition for an extension of the SSI tariff. The substantive 

harm which OPC wants to address i n  such a hearing, procedural 

arguments aside, is the monetary increase i n  fuel cost 

recovery charges to firm customers. This is the substantial 

interest which OPC seeks a hearing to address. 

However, OPC has already been provided with at least two 

such hearing opportunities. OPC's failure to substantively 

prevail in the hearing he participated i n  and his failure to 

affirmatively take advantage of other available hearing 

opportunities does not change the fact that such hearing 

OPC'S opportunities were, and continue to be, available. 

procedural arguments are an attempt to obscure and confuse the 

undisputed fact that the hearing opportunities OPC wants have 

been provided. 

8 



ARGUMENT 

OPC HAS BEEN PROVIDED W I T H  HEARINC 
O P P O R T U N I T I E S  TO ADDRESS THE C O M H I S S I O N ' S  
APPROVAL OF TECO'S P E T I T I O N  FOR A ONE-YEAR 
E X T E N S I O N  OF I T S  SUPPLEMENTAL S E R V I C E  
R I D E R .  

Once again OPC argues that he has been given no clear 

point of entry to protest a Commission decision - this time he 

makes this argument i n  regard to the Commission's approval o f  

TECO's petition t o  extend the SSI tariff in 1990. Regardless 

of whether OPC's argument is couched i n  terms of Chapter 120, 

Chapter 3 6 6 ,  or federal due process, what OPC is complaining 

about i n  this appeal is the lack of a hearing opportunity. 

However, i n  reality, OPC has been given several points of 

entry and hearing opportunities and has either chosen not to 

pursue those opportunities or has not prevailed i n  his 

substantive position before the Commission, The burden in 

this appeal is on OPC to demonstrate that the Commission order 

he appeals is invalid. Citizens of the State of Florida v. 

Public Service Commission, 425 So.2d 534, 538 (Fla. 1982); he 

can make no such showing. 

In order to relate OPC's hearing opportunities to the 

claims made i n  his brief, it is necessary to focus on the harm 

which OPC alleges has been caused due to the Commission's 

alleged failure to provide him with a hearing opportunity. 

The harm which OPC alleges has occurred is that the SSI tariff 

extension has resulted i n  increased fuel cost recovery charges 

to firm customers. OPC Initial Brief at 2 ,  4, 6, 7 ,  16, 2 3 .  

9 



T h a t  i s ,  a l l  o f  QPC’s  p r o c e d u r a l  m a c h i n a t i o n s  a r e  r e l a t e d  t o  

h i s  c o m p l a i n t  t h a t  f irm c u s t o m e r s  h a v e  s u f f e r e d  some m o n e t a r y  

harm due  t o  an i n c r e a s e  i n  t h e  s e m i - a n n u a l  f u e l  a d j u s t m e n t  

charge .? ’  I t  i s  t h i s  harm f o r  w h i c h  O P C  s e e k s  a remedy and  

f o r  w h i c h  he c l a i m s  he h a s  been d e n i e d  a h e a r i n g  o p p o r t u n i t y .  

O P C  i n c o r r e c t l y  s t a t e s  i n  h i s  b r i e f  t h a t  t h e  Commiss ion  

h a s  n o t  p r o v i d e d  h i m  w i t h  any  p r o c e e d i n g s  t o  c h a l l e n g e  t h e  

1 9 9 0  SSI  e x t e n s i o n .  O P C  I n i t i a l  B r i e f  a t  1 0 - 1 1 .  Not  o n l y  

h a v e  o p p o r t u n i t i e s  f o r  h e a r i n g  been  p r o v i d e d ,  b u t  O P C  h a s  

a c t u a l l y  p a r t i c i p a t e d  i n  a t  l e a s t  o n e  s u c h  h e a r i n g .  

O P C  r e c o g n i z e s  and  a c c u r a t e l y  d e s c r i b e s  i n  h i s  i n i t i a l  

b r i e f  t h e  p r o c e s s  b y  w h i c h  t h e  Commiss ion  s e t s  t h e  f u e l  c o s t  

r e c o v e r y  f a c t o r s  a b o u t  w h i c h  he c o m p l a i n s .  Q P C  I n i t i a l  B r i e f  

a t  6 - 7 .  I n  summary,  p u b l i c  h e a r i n g s  a r e  h e l d  i n  A u g u s t  t o  

d e t e r m i n e  t h e  f u e l  c h a r g e s  t h a t  w i l l  be  imposed  on c u s t o m e r s  

d u r i n g  t h e  f o l l o w i n g  O c t o b e r  t o  March p e r i o d .  I n  F e b r u a r y ,  

p u b l i c  h e a r i n g s  a r e  h e l d  t o  d e t e r m i n e  t h e  c o s t s  t h a t  w i l l  be  

c h a r g e d  d u r i n g  t h e  s u c c e e d i n g  Apr i l  t o  S e p t e m b e r  p e r i o d .  I f  

T E C O  h a s  c h a r g e d  i t s  c u s t o m e r s  t o o  much o r  t o o  l i t t l e  d u r i n g  

any s i x - m o n t h  p e r i o d ,  t h e  d i f f e r e n c e ,  p l u s  i n t e r e s t ,  i s  

i n c l u d e d  i n  t h e  c h a r g e s  w h i c h  a r e  imposed  d u r i n g  t h e  n e x t  s i x  

m o n t h s .  Th i s  i s  t h e  u n d i s p u t e d  mechan i sm b y  w h i c h  f u e l  c o s t  

r e c o v e r y  f a c t o r s  a r e  s e t  and  O P C  c l e a r l y  a c k n o w l e d g e s  t h i s  

p r o c e s s  i n  h i s  b r i e f .  O P C  I n i t i a l  B r i e f  a t  7 .  I t  i s  t h e  

5’ OPC’s argument i n  th is  regard f a i l s  t o  recognize the  b e n e f i t  which a l l  
customers rece ive  from t h e  increase  i n  base revenues and t h e  decrease 
i n  t o t a l  fue l  c o s t s .  See pp. 3 ,  6 ,  supra.  
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s e m i - a n n u a l  f u e l  c o s t  r e c o v e r y  d o c k e t  w h i c h  r e s u l t s  i n  any  

a d j u s t m e n t  ( u p  o r  down) t o  t h e  f u e l  c o s t  r e c o v e r y  f a c t o r s  n o t  

t h e  C o m m i s s i o n ' s  a p p r o v a l  o f  t h e  SSI  e x t e n s i o n  w h i c h  O P C  h a s  
51 a t t e m p t e d  t o  a p p e a l  h e r e . -  

O P C  r o u t i n e l y  p a r t i c i p a t e s  i n  t h e  C o m m i s s i o n ' s  s e m i - a n n u a l  

f u e l  a d j u s t m e n t  d o c k e t .  I n  t h i s  d o c k e t ,  t h e  p a r t i e s  may r a i s e  

a n y  i s s u e s  r e l a t i n g  t o  t h e  f u e l  c o s t  r e c o v e r y  f a c t o r s .  I n  t h e  

f u e l  a d j u s t m e n t  h e a r i n g  i n  D o c k e t  No. 9 0 0 0 0 1 - E I  h e l d  i n  

F e b r u a r y  1 9 9 0 ,  t h e  Commiss ion  i s sued  a P r e h e a r i n g  O r d e r ,  O r d e r  

No. 2 2 5 8 1  ( A .  1 - 1 4 ,  e x c e r p t s ) ,  w h i c h  s e t  o u t  t h e  s c o p e  o f  

i s sues  t o  be  c o n s i d e r e d  a t  t h e  F e b r u a r y  h e a r i n g .  T h e  O r d e r  

p r o v i d e s ,  i n  p a r t :  

A s  p a r t  o f  t h e  c o n t i n u i n g  f u e l  and  e n e r g y  
c o n s e r v a t i o n  c o s t  r e c o v e r y  p r o c e e d i n g s ,  a 
h e a r i n g  i s  s e t  f o r  F e b r u a r y  2 1 - 2 3 ,  1 9 9 0 ,  i n  t h i s  
d o c k e t  . . . . The f o l l o w i n g  s u b j e c t s  w e r e  
n o t i c e d  f o r  h e a r i n g  i n  s u c h  d o c k e t s :  

1. D e t e r m i n a t i o n  o f  t h e  P r o p o s e d  
L e v e l  i z e d  F u e l  A d j u s t m e n t  F a c t o r s  f o r  
a l l  i n v e s t o r - o w n e d  u t i l i t i e s  f o r  t h e  
p e r i o d  A p r i l ,  1 9 9 0  t h r o u g h  S e p t e m b e r ,  
1 9 9 0 :  

2' In an analogous s i t u a t i o n ,  involving the  conservat ion c o s t  recovery 
charge (through which u t i l i t i e s  recover  t h e  c o s t  of t he i r  conserva t ion  
programs on a semi-annual b a s i s  pursuant  t o  hea r ing ) ,  OPC has appealed 
the Commission's dec is ion  t o  exclude i n t e r r u p t i b l e  customers from 
payment of the conservat ion charge.  In  recogni t ion  t h a t  this charge 
is imposed i n  the conserva t ion  c o s t  recovery docket ,  OPC has appealed 
the  Commission's f i n a l  o rder  i n  the docket which implements t h e  
conserva t ion  c o s t  recovery charge. C i t i z e n s  of the S t a t e  of F lo r ida  v .  
Michael Mck. Wilson, e t c . ,  e t  a l . ,  Case No. 76,000, Notice of Appeal 
f i l e d  May 11, 1990, 
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2 .  Determination of the Estimated Fuel 
Adjustment True-Up Amounts for all 
iniestor-owned electric utilities for 
the period October, 1 9 8 9  through 
Harch- 1 9 9 0 .  which are t o  be based on . .  - 

actuai d a t i  for the period October, 
1 9 8 9  through November, 1 9 8 9 ,  and 
revised estimates for the period 
December, 1 9 8 9  through March, 1 9 9 0 ;  

Order No.  2 2 5 8 1  at 3 ,  emphasis supplied. ( A .  3 ) .  Thus, the 

issue of the appropriate level of TECO's fuel cost recovery 

charges for most of 1 9 9 0  was clearly noticed as an issue which 

the Commission would consider at the February 1 9 9 0  pub1 ic 

hearing. John Roger Howe, Assistant Public Counsel, and the 

same attorney involved in this appeal, appeared at the 

February 1 9 9 0  hearing on behalf of OPC. (A. 2). 

Not only was the issue of the determination of the fuel 

cost recovery factors noticed for hearing by the Commission, 

and not only was a hearing held, but OPC specifically raised 

the issue of the Commission's treatment of the S S I  tariff 

credit for fuel adjustment purposes in that docket, making the 

very same arguments he now urges upon this Court. 

OPC raised the SSI tariff issue and stated his position on 

it as follows: 

7i. ISSUE:  Has TECO been authorized to 
reduce its reported fuel cost recovery 
revenues to recognize credits given 
interruptible customers pursuant to its 
suppletFntal service rider tariff? 
(OPC) .- 

6' The designation (OPC) means that this issue was raised by the Office 
of Public Counsel in this docket. 
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- O P C :  T E C O  h a s  been  r e d u c i n g  i t s  
e p o r t e d  f u e l  r e v e n u e s  by c r e d i t s  g i v e n  
n t e r r u p t i b l e s  p u r s u a n t  t o  t h e  
s u p p l e m e n t a l ]  s e r v i c e  [ r i d e r ] .  The  t a r i f f  
a s  a p p r o v e d  by S t a f f  and  d o e s  n o t  c o n t a i n  

any p r o v i s i o n s  a l l o w i n g  f o r  r e c o v e r y  o f  t h e  
c r e d i t s  f r o m  a l l  c u s t o m e r s  t h r o u g h  t h e  f u e l  
c o s t  r e c o v e r y  d o c k e t .  T h e r e  a r e  no o r d e r s  
i n  t h e  f u e l  d o c k e t  o r  e l s e w h e r e  t h a t  p e r m i t  
s u c h  t r e a t m e n t .  T E C O  s h o u l d  be  o r d e r e d  t o  
r e f u n d  c r e d i t s  c l a i m e d  t h u s  f a r  a s  
r e d u c t i o n s  t o  f u e l  r e v e n u e s  f o r  p a s t  
p e r i o d s  and  o r d e r e d  t o  c e a s e  t h e  p r a c t i c e  
f o r  f u t u r e  p e r i o d s .  

7 1  O r d e r  N o .  22581  a t  2 7 - 2 8 .  ( A .  1 0 - 1 1 ) . -  

A t  t h e  F e b r u a r y  1990  h e a r i n g ,  O P C  c h o s e  t o  p r e s e n t  no 

e v i d e n c e  on t h e  S S I  i s s u e  he r a i s e d ,  b u t  he d i d  a r g u e  h i s  

p o s i t i o n  t o  t h e  Commiss ion .  l r lh i le  O P C  c h o s e  n o t  t o  u t i l i z e  

t h e m ,  a l l  t h e  due  p r o c e s s  r i g h t s  he c l a i m s ,  O P C  I n i t i a l  B r i e f  

a t  2 2 ,  w e r e  a v a i l a b l e  t o  h i m  i n  t h i s  p r o c e e d i n g .  The  

Commiss ion  c l e a r l y  and  s p e c i f i c a l l y  r e j e c t e d  O P C ' s  p o s i t i o n  

and v o t e d  f r o m  t h e  b e n c h  on F e b r u a r y  2 2 ,  1 9 9 0  t h a t  T E C O  was 

a u t h o r i z e d  t o  r e d u c e  i t s  r e p o r t e d  f u e l  r e v e n u e s  t o  r e c o g n i z e  

t h e  s u p p l e m e n t a l  s e r v i c e  r i d e r  c r e d i t s .  However ,  t h e  

C o m m i s s i o n ' s  v o t e  i s  n o t  w h a t  i s  a t  i s s u e  h e r e .  What i s  

c r i t i c a l  i s  t h a t  OPC was c l e a r l y  and  u n e q u i v i c a b l y  p r o v i d e d  

w i t h  a h e a r i n g  o p p o r t u n i t y  and he u t i l i z e d  t h i s  

o p p o r t u n i t y . 8 '  I f  he had p r e v a i l e d ,  t h e  harm w h i c h  he h a s  

1' OPC a l s o  took t h e  opportuni ty  t o  address  t h e  SSI i s sue  i n  his p o s i t i o n  
on I s sues  2 ,  3, 4 i n  the Prehearing Order, ( A .  5-9). See a l s o  the 
ac tua l  ca l cu la t ion  of t h e  f a c t o r s .  (A. 13-14). 

i1 I t  is i n t e r e s t i n g  t o  note t h a t  though OPC could have presented 
testimony on t h e  SSI i s sue  a t  t h e  hearing which he has so voci fe rous ly  
requested,  he presented no evidence b u t  merely o r a l l y  argued his 
pos i t i on  on the  SSI c r e d i t  t o  the Commission. 
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a l l e g e d  o c c u r r e d  wou ld  h a v e  b e e n  a l l e v i a t e d ? '  - O P C  h a s  had 

h i s  p o i n t  o f  e n t r y .  O P C  a v a i l e d  h i m s e l f  o f  a c l e a r  p o i n t  o f  

e n t r y  i n  r e g a r d  t o  t h e  i s s u e  now on a p p e a l  b e f o r e  t h i s  C o u r t  

and  l o s t  - he s h o u l d  n o t  be p e r m i t t e d  t o  turn t h i s  s u b s t a n t i v e  

d e f e a t  i n t o  a p r o c e d u r a l  m o r a s s  wh ich  o b s c u r e s  t h e  r e a l  

i s s u e .  The  r e a l  i s s u e  i s  d i d  O P C  h a v e  t h e  o p p o t u n i t y  f o r  a 

h e a r i n g .  The  a n s w e r  i s  c l e a r l y  y e s .  

F u r t h e r ,  O P C  c o n t i n u e s  t o  h a v e  a v a i l a b l e ,  b u t  r e f u s e s  t o  

t a k e  a d v a n t a g e  o f ,  a n o t h e r  o p p o r t u n i t y  f o r  h e a r i n g .  S e c t i o n  

3 6 6 . 0 7 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 9 ) ,  p r o v i d e s  f o r  a p u b l i c  h e a r i n g  

upon c o m p l a i n t  t h a t  t h e  c h a r g e s  o f  a u t i l i t y  a r e  " u n j u s t ,  

u n r e a s o n a b l e ,  i n s u f f i c i e n t ,  e x c e s s i v e ,  o r  u n j u s t l y  

d i s c r i m i n a t o r y  o r  p r e f e r e n t i a l  , o r  i n  a n y w i s e  i n  v i o l a t i o n  o f  

l a w .  . . . I '  O P C  c o u l d  h a v e  u s e d  t h i s  s t a t u t o r y  p r o v i s i o n  a t  

any  t i m e  i n  t h e  p a s t ,  and  may u s e  i t  a t  any  t i m e  i n  t h e  

f u t u r e ,  t o  i n v o k e  h i s  r i g h t  t o  a h e a r i n g  on T E C O ' s  S S I  t a r i f f  

f o r  any  l e g i t i m a t e  r e a s o n  o u t l i n e d  i n  t h e  s t a t u t e . -  1 0 1  

?/ The Commission has e x p l i c i t  and cont inuing j u r i s d i c t i o n  t o  review pas t  
and Future fuel adjustment charges and order  a refund of pas t  charges 
i f  appropr ia te .  Gulf Power Company v .  F lor ida  Publ ic  Service 
Commission, 487 So.Ed 1036, 1037 (F la .  1986) .  T h u s ,  i f  t h e  Commission 
had agreed w i t h  OPC, i t  had j u r i s d i c t i o n  t o  a d j u s t  p a s t  fue l  
adjustment charges as  well as  t o  determine the amount of f u t u r e  
charges.  All t h e  harm of which OPC complains could have been remedied 
b u t  f o r  t he  f a c t  t h a t  t he  Commission r e j e c t e d  O P C ' s  subs t an t ive  
pos i t i on  on t h e  i ssue  which unde r l i e s  OPC ' s  convolted procedural 
argument here. 

10' In  f a c t ,  i n  regard t o  OPC's chal lenge t o  t h e  1989 SSI t a r i f f ,  t h e  
Commission t r e a t e d  OPC's  p r o t e s t  a s  a complaint and granted OPC a 
hearing. Order No. 22093. (OPC A. 49-53). To d a t e ,  OPC has refused 
t o  ava i l  himself of  t h i s  oppor tuni ty ,  b u t  has chosen ins tead  t o  appeal 
t o  th i s  Court. 
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One final point OPC argues bears comment here. OPC argues 

that the Commission's adoption of the SSI tariff extension is 

a change i n  industry-wide policy. OPC Initial Brief at 14. 

However, the Commission's action is not an industry-wide 

policy change. Rather the Cornmission's approval of the SSI 

extension is utility-specific (it applies only to TECO) and is 

applicable only for a one-year period. Thus, the Commission's 

action does not represent an industry-wide pol icy change, but 

is a limited change i n  TECO's tariff i n  a response to a unique 

and non-permanent market situation. 

Finally, I M C  and other customers relied i n  good faith on 

the SSI tariff which the Commission approved and which was 

therefore presumptively valid. Citizens of the State of 

Florida v. Public Service Commission, 425 So.2d 534, 538 (Fla. 

1982). IMC and others fulfilled their obligations under the 

terms of the SSI tariff and received credits for doing s o .  If 

the Court should f i n d  that the Commission committed a 

procedural impropriety, the customers who relied on the 

Cornmission's presumptively valid order should not be 

prejudiced. If this Court does f i n d  procedural error, it 

should protect these customers from harm by applying any 

decision prospectively only. 
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CONCLUSION 

O P C  h a s  b e e n  p r o v i d e d  i q i t h  n o t  o n e  b u t  s e v e r a l  h e a r i n g  

o p p o r t u n i t i e s  i n  r e g a r d  t o  t h e  e x t e n s i o n  o f  T E C O ' s  S S I  

t a r i f f .  OPC t o o k  a d v a n t a g e  o f  o n e  h e a r i n g  o p p o r t u n i t y  i n  t h e  

F e b r u a r y  1 9 9 0  f u e l  a d j u s t m e n t  d o c k e t  where he p r e s e n t e d  h i s  

p o s i t i o n  on t h e  SSI t a r i f f  t o  t h e  Commiss ion ;  he d i d  n o t  

p r e v a i l .  OPC h a s  r e f u s e d  t o  u t i l i z e  t h e  c o m p l a i n t  p r o c e s s  

a v a i l a b l e  t o  h i m  b e f o r e  t h e  C o m m i s s i o n ,  T h e  p r o c e d u r a l  

i n f i r m i t y  a b o u t  w h i c h  O P C  c o m p l a i n s  d o e s  n o t  e x i s t .  

T h e r e f o r e ,  FIPUG r e q u e s t s  t h a t  O r d e r  No. 2 2 4 6 7  be a f f i r m e d .  
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