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SYMBOLS AND DESIGNATION OF PARTIES 

The F l o r i d a  P u b l i c  Serv ice  Commission i s  r e f e r r e d  t o  i n  t h i s  B r i e f  as 

'I t h e  Comm i s s i on. 'I 

Tampa E l e c t r i c  Company w i l l  be r e f e r r e d  t o  as "Tampa E l e c t r i c "  o r  " t h e  

company. 'I 

Appe l lan ts ,  C i t i z e n s  o f  t h e  S t a t e  o f  F l o r i d a ,  s h a l l  be r e f e r r e d  t o  

h e r e i n  as "Pub1 i c  Counsel. 'I 

References t o  t h e  Appendix t o  t h i s  B r i e f  a r e  des ignated "(A--).'I 

STATEMENT OF THE CASE AND OF THE FACTS 

Tampa E l e c t r i c  Company g e n e r a l l y  accepts t h e  Statement o f  t h e  Case and 

o f  t h e  Facts s e t  f o r t h  i n  P u b l i c  Counsel 's i n i t i a l  B r i e f  except  f o r  t h e  

f o l l  owing: 

P u b l i c  Counsel 's Statement o f  t h e  Case and o f  t h e  Facts f a i l s  t o  

a p p r o p r i a t e l y  recognize t h e  f a c t  t h a t  Tampa E l e c t r i c ' s  Supplemental Serv ice  

R ider  proposal ,  bo th  as i n i t i a l l y  approved and l a t e r  extended f o r  one y e a r  

by t h e  Commission, was designed t o  generate a d d i t i o n a l  f u e l  savings t o  be 

shared by a l l  o f  t h e  company's Customers. I n  a d d i t i o n ,  t h e  base r a t e  

revenues generated by t h e  Supplemental Serv ice  R ider  b e n e f i t  a1 1 Customers , 

e i t h e r  as a d d i t i o n a l  re funds  o r  by d e f e r r i n g  Tampa E l e c t r i c  Company's need 

f o r  a d d i t i o n a l  r a t e  increases.  T h i s  i s  demonstrated i n  t h e  Appendix t o  

P u b l i c  Counsel 's B r i e f  a t  pages A-19 through A-22, which i s  a copy of t h e  

Commission's Order No. 22467 i n  Docket No. 891303-E1, here on appeal. That 

Order s t a t e s ,  a t  page two, ( P u b l i c  Counsel 's A-20): 



. . .While t h e  b u l k  o f  t h e  c r e d i t  earned by increased 
KWH sa les  goes t o  t h e  i n t e r r u p t i b l e  Customers on t h e  
r i d e r ,  t h e  genera l  body o f  ra tepayers  r e a l i z e d  a n e t  
b e n e f i t  o f  over  $2 m i l l i o n  due t o  increased base 
revenues d u r i n g  t h e  f i r s t  n i n e  months o f  1989. KWH 
sa les  increased by 238,693,928, genera t ing  $3,294,877 
i n  base r a t e  revenues w h i l e  TECO p a i d  o u t  $1,216,224 i n  
f u e l  c r e d i t s .  

P u b l i c  Counsel 's  Statement o f  t h e  Case and o f  t h e  Facts r e s t a t e s  a 

number o f  t h e  arguments P u b l i c  Counsel presented t o  t h e  FPSC i n  t h e  

proceeding below, thereby  c o n v e r t i n g  t h i s  s e c t i o n  o f  P u b l i c  Counsel 's 

i n i t i a l  b r i e f  i n t o  what amounts t o  a supplement t o  t h e  argument p o r t i o n  o f  

P u b l i c  Counsel 's i n i t i a l  b r i e f .  The e s s e n t i a l  f a c t s  a r e  t h a t  t h e  FPSC 

approved a one-year ex tens ion  o f  Tampa E l e c t r i c ' s  Supplemental Serv ice  

R ider  f o r  i n t e r r u p t i b l e  serv ice ,  i n c o r p o r a t i n g  t h e r e i n  one change 

p r e v i o u s l y  urged by P u b l i c  Counsel, and d i d  so i n  t h e  same manner 

p r e v i o u s l y  chal lenged by t h e  P u b l i c  Counsel i n  C i t i z e n s  o f  t h e  S t a t e  o f  

F l o r i d a  v. Michael  McK. Wilson, e tc . ,  e t  a1 ., Case No. 75,074. 

Even more i m p o r t a n t l y  P u b l i c  Counsel 's Statement o f  t h e  Case and o f  

t h e  Facts f a i l s  t o  acknowledge t h a t  P u b l i c  Counsel has p a r t i c i p a t e d  i n  a 

p u b l i c  hear ing  conducted by t h e  F l o r i d a  P u b l i c  Serv ice  Commission f o r  t h e  

s p e c i f i c  purpose o f  address ing t h e  p r o p r i e t y  o f  Tampa E l e c t r i c ' s  reduc ing  

i t s  r e p o r t e d  f u e l  c o s t  recovery  revenues t o  recognize c r e d i t s  g i v e n  t o  

i n t e r r u p t i b l e  Customers pursuant  t o  t h e  company's Supplemental Serv ice  

R ider  T a r i f f .  That  i s s u e  was r a i s e d  by P u b l i c  Counsel i n  advance of t h e  

semi-annual p u b l i c  hear ing  conducted by t h e  FPSC on February 21-22, 1990 i n  

Docket No. 900001-EI ( I n  r e :  Fuel and Purchased Power Cost Recovery Clause 

and Generat ing Performance I n c e n t i v e  Fac tor ) .  The s p e c i f i c  i ssue r a i s e d  by 

P u b l i c  Counsel appeared on pages 27 and 28 o f  t h e  February 21, 1990 a 
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@ Prehear ing Order i n  Docket No. 900001-EI (A-4-5). Pub1 i c  Counsel contended 

t h a t  t h e  cha l lenged p r a c t i c e  was unauthor ized  and f u r t h e r  urged t h a t  t h e  

Commission r e q u i r e  re funds  and p r o s p e c t i v e  r e l i e f .  (A-5) 

P u b l i c  Counsel 's cha l lenge t o  t h e  Supplemental Serv ice  R ider  was f u l l y  

a i r e d  a t  t h e  February 21-22, 1990 f u e l  ad justment  h e a r i n g  (A-10-14), and 

t h e r e a f t e r  unanimously r e j e c t e d  by t h e  Commission. Dur ing t h i s  hear ing  

P u b l i c  Counsel r e f r a i n e d  f rom p r e s e n t i n g  any witnesses. 

SUMMARY OF ARGUMENT 

Th is  i s  t h e  f o u r t h  i n  a s e r i e s  o f  appeals wherein P u b l i c  Counsel has 

r e c e n t l y  cha l lenged procedures which has been u t i l i z e d  by t h e  Commission 

and which f o r  many years  have been r e l i e d  upon by those e n t i t i e s  r e g u l a t e d  

o r  a f f e c t e d  by Commission a c t i o n .  I n  t h i s  appeal, as i n  P u b l i c  Counsel 's 

cha l lenge t o  t h e  i n i t i a l  approval  o f  Tampa E l e c t r i c ' s  Supplemental Serv ice  

R ider  (Case No. 75,074), P u b l i c  Counsel e r roneous ly  f a i l s  t o  recognize t h a t  

t h e  Tampa E l e c t r i c  Customers P u b l i c  Counsel p u r p o r t s  t o  r e p r e s e n t  have 

b e n e f i t t e d  f rom t h e  o p e r a t i o n  o f  t h e  r i d e r .  P u b l i c  Counsel should n o t  be 

heard t o  cha l lenge t h e  Supplemental Serv ice  R i d e r  c r e d i t s  which have 

brought  about these b e n e f i t s ,  and a t  t h e  same t ime r e t a i n  f o r  h i s  c l i e n t s  

t h e  b e n e f i t s  thus produced. 

@ 

The Commission's one-year ex tens ion  o f  Tampa E l e c t r i c ' s  Supplemental 

Serv ice  R ider  was c o n s i s t e n t  w i t h  t h e  F l o r i d a  A d m i n i s t r a t i v e  Procedure Act, 

as e x p l a i n e d  i n  t h e  C o u r t ' s  d e c i s i o n  i n  F l o r i d a  I n t e r c o n n e c t  Telephone 

Company v. F l o r i d a  P u b l i c  Serv ice  Commission, i n f r a .  P u b l i c  Counsel 's 

approach f a i l s  t o  take  i n t o  account t h e  v a r i o u s  a l t e r n a t i v e s  open t o  t h e  
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Commission i n  response t o  a t a r i f f  proposal  submi t ted by a p u b l i c  u t i l i t y  

under Sec t ion  366.063, F la .  S t a t .  
a 

P u b l i c  Counsel has, i n  f a c t ,  been a f f o r d e d  an o p p o r t u n i t y  f o r  a 

hear ing  i n  advance o f  any change i n  t h e  f u e l  adjustment charges a p p l i c a b l e  

t o  t h e  Customers he p u r p o r t s  t o  represent .  Three semi-annual e v i d e n t i a r y  

hear ings have been conducted i n  Docket No. 900001-EI s i n c e  t h e  Supplemental 

Serv ice  R ider  was i n i t i a l l y  approved. Any Supplemental Serv ice  R ider  based 

monetary impact on P u b l i c  Counsel 's c l i e n t s  had t o  be approved i n  these 

semi-annual hear ings b e f o r e  becoming e f f e c t i v e .  Publ i c  Counsel a c t u a l l y  

p a r t i c i p a t e d  i n  t h e  February 1990 hear ing  and s p e c i f i c a l l y  chal lenged t h e  

Supplemental Serv ice  R ider .  Publ i c  Counsel presented no evidence i n  t h a t  

hear ing  and h i s  arguments were r e j e c t e d  by t h e  Commission. Thus, P u b l i c  

Counsel cannot be heard t o  c l a i m  any d e n i a l  o f  an o p p o r t u n i t y  f o r  i n p u t .  * Contrary  t o  P u b l i c  Counsel 's con ten t ion ,  t h e  p r o v i s i o n s  o f  S e c t i o n  

366.06, F la .  Stat . ,  do n o t  r e q u i r e  a hear ing  t o  be conducted each t i m e  a 

t a r i f f  m o d i f i c a t i o n  occurs.  Moreover, P u b l i c  Counsel I s  due process 

arguments, presented f o r  t h e  f i r s t  t i m e  i n  h i s  I n i t i a l  B r i e f ,  do n o t  compel 

p u b l i c  hear ings f o r  each l i m i t e d  t a r i f f  f i l i n g  submi t ted  t o  t h e  Commission. 

Publ i c  Counsel I s  arguments i n  t h i s  proceeding, 1 i ke those presented i n  

Case No. 75,074 r e g a r d i n g  t h e  Commission's i n i t i a l  approval  o f  t h e  

Supplemental Serv ice  Rider ,  a r e  w i t h o u t  m e r i t  and should be r e j e c t e d .  
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POINT I 

R i d e r  and t h a t  t h e  procedures f o l  

one-year ex tens ion  o f  t h a t  r i d e r  were 

F i r s t ,  as t o  t h e  b e n e f i t s  t o  a 

FIRM CUSTOMERS OF TAMPA ELECTRIC HAVE NOT 
BEEN HARMED AS A RESULT OF TAMPA ELECTRIC'S 
SUPPLEMENTAL SERVICE RIDER AND PUBLIC COUNSEL 
HAS FAILED TO DEMONSTRATE ANY PROCEDURAL 
ERROR I N  CONNECTION WITH THE FPSC'S APPROVAL 
OF A ONE-YEAR EXTENSION OF THAT RIDER. 

P u b l i c  Counsel begins P o i n t  I o f  h i s  B r i e f  w i t h  t h e  a s s e r t i o n  t h a t  

Tampa E l e c t r i c ' s  f i r m  Customers were harmed by t h e  e n t r y  o f  t h e  o r d e r  on 

appeal ( P o i n t  I A .  o f  P u b l i c  Counsel 's I n i t i a l  B r i e f ) ,  then proceeds w i t h  

f o u r  a d d i t i o n a l  subarguments i d e n t i f y i n g  what P u b l i c  Counsel perce ives  t o  

have been procedura l  e r r o r s  below. Tampa E l e c t r i c  f i rmly b e l i e v e s  t h a t  i t s  

Customers have b e n e f i t t e d  f rom t h e  o p e r a t i o n  o f  t h e  Supplemental Serv ice  

owed by t h e  FPSC i n  approv ing t h e  

appropr ia te .  

Tampa E l e c t r i c ' s  Customers, as t h e  

Commission observed i n  Order No. 22467, Tampa E l e c t r i c ' s  general  body o f  

ra tepayers  r e a l i z e d  a n e t  b e n e f i t  o f  over  $2  m i l l i o n  due t o  increased base 

r a t e  revenues produced by t h e  Supplemental Serv ice  R ider  d u r i n g  t h e  f i r s t  

n i n e  months o f  1989. That i s  t o  say t h a t  t h e  revenues a t t r a c t e d  by t h e  

o p e r a t i o n  o f  t h e  R ider  were over  $2 m i l i o n  g r e a t e r  than t h e  revenue 

r e d u c t i o n  c r e d i t s  g iven  i n  r e t u r n .  P u b l i c  Counsel re fuses  t o  recogn ize  

t h i s  and i s  a p p a r e n t l y  u n w i l l i n g  t o  accept  t h e  f a c t  t h a t  an inc rease i n  a 

u t i l i t y ' s  revenues w i l l  b e n e f i t  a l l  ra tepayers,  e i t h e r  as a d d i t i o n a l  

re funds o r  by d e f e r r i n g  t h e  u t i l i t y ' s  need f o r  r a t e  r e l i e f .  

Tampa E l e c t r i c ' s  Supplemental Serv ice  R ider  was proposed and approved 

w i t h  a s p e c i f i c  goal  o f  i n c r e a s i n g  f u e l  savings f o r  t h e  b e n e f i t  of a l l  

Customers, n o t  j u s t  i n t e r r u p t i b l e  Customers. P u b l i c  Counsel should n o t  be 0 
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heard t o  cha l lenge t h e  c r e d i t s  which brought  about these increased sa les  

and a t  t h e  same t i m e  r e t a i n  f o r  h i s  c l i e n t s  t h e  r e s u l t i n g  b e n e f i t s .  

I n  P o i n t  I B .  P u b l i c  Counsel chal lenges Order No. 22467 on t h e  b a s i s  

t h a t  t h e  APA was n o t  compl ied w i t h .  P u b l i c  Counsel 's  p r imary  c o n t e n t i o n  i s  

t h a t  o n l y  i n t e r i m  r a t e s ,  e f f e c t i v e  pending a f i n a l  o r d e r  a f t e r  a proceeding 

i s  conducted accord ing  t o  t h e  APA, a r e  exempt under S e c t i o n  120.72(3), F la .  

S t a t .  However, i n  F l o r i d a  I n t e r c o n n e c t  Telephone Company v. F l o r i d a  

P u b l i c  Serv ice  Commission, 342 So.2d 811 ( F l a .  1976), as i n  t h e  i n s t a n t  

case, t h e  t a r i f f  f i l i n g  was made o u t s i d e  o f  a f u l l  r a t e  proceeding and d i d  

n o t  i n v o l v e  a reques t  f o r  an i n t e r i m  r a t e  increase.  I n  t h e  F l o r i d a  

I n t e r c o n n e c t  case, t h e  Commission f a i l e d  t o  f i n d  good cause t o  suspend 

Southern B e l l ' s  proposed t a r i f f .  I n  t h e  i n s t a n t  case, a f t e r  Tampa E l e c t r i c  

agreed t o  mod i fy  i t s  proposal  t o  meet t h e  Commission's concerns, t h e  

Commission was s a t i s f i e d  i t  lacked good cause t o  suspend t h e  proposed 

t a r i f f .  

P o i n t  I C .  o f  P u b l i c  Counsel 's argument i s  s imp ly  a c o n t i n u a t i o n  o f  h i s  

APA based c l a i m  t h a t  P u b l i c  Counsel was denied a c l e a r  p o i n t  o f  e n t r y  t o  

t h e  a d m i n i s t r a t i v e  process. On t h e  c o n t r a r y ,  P u b l i c  Counsel has had 

abundant o p p o r t u n i t i e s  t o  cha l lenge t h e  Supplemental Serv ice  R ider .  I n  

f a c t ,  Publ i c  Counsel a c t i v e l y  p a r t i c i p a t e d  i n  t h e  hear ing  which preceded 

and gave r i s e  t o  t h e  r e s u l t  n o t  chal lenged by P u b l i c  Counsel. 

I n  Docket No. 900001-EI ( I n  re :  Fuel and Purchased Power Cost Recovery 

Clause and Generat ing Performance I n c e n t i v e  F a c t o r ) ,  Publ i c  Counsel 

a c t i v e l y  cha l lenged t h e  Supplemental Serv ice  R ider  and t h e r e a f t e r  h i s  

arguments were r e j e c t e d  by t h e  Commission. I n  t h e  February 1990 f u e l  

adjustment hear ings,  P u b l i c  Counsel was a f f o r d e d  a f u l l  o p p o r t u n i t y  t o  a i r  
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h i s  concerns over  t h e  Supplemental Serv ice  Rider .  That hear ing,  l i k e  t h e  

semi-annual hear ings conducted i n  February and August o f  1989, was t h e  

proceeding which a c t u a l l y  brought  about any change i n  t h e  f u e l  adjustment 

f a c t o r  o f  Tampa E l e c t r i c  which r e s u l t e d  f rom t h e  o p e r a t i o n  o f  t h e  

Supplemental Serv ice  R ider .  Publ i c  Counsel e l e c t e d  t o  p resent  no witnesses 

i n  t h a t  hear ing.  

Publ i c  Counsel had been a f f o r d e d  an e a r l  i e r  o p p o r t u n i t y  t o  cha l lenge 

t h e  Supplemental Serv ice  R ider  i n  Order No. 22093 issued i n  Docket No. 

881499-EI on October 25, 1989. T h i s  was t h e  o r d e r  which responded t o  

P u b l i c  Counsel 's  p r o t e s t  and request  f o r  a hear ing  d i r e c t e d  a t  t h e  

Commission's i n i t i a l  approval  o f  Tampa E l e c t r i c ' s  Supplemental Serv ice  

Rider .  A s i m i l a r  o p p o r t u n i t y  was a f f o r d e d  i n  t h e  F l o r i d a  I n t e r c o n n e c t  

case where t h e  compla in ing p a r t y  was g i v e n  an o p p o r t u n i t y ,  by way of a 

compla in t  proceeding, t o  cha l lenge t h e  reasonableness o f  Southern B e l l ' s  

t a r i f f  changes. I n  t h e  i n s t a n t  case P u b l i c  Counsel r e j e c t e d  t h e  

o p p o r t u n i t y  f o r  t h e  hear ing  prov ided f o r  i n  Order No. 22093 and, instead,  

f i l e d  an appeal o f  such order .  That appeal i s  now pending b e f o r e  t h i s  

Cour t  i n  Case No. 75,074. 

a 

Thus, P u b l i c  Counsel has re fused one o p p o r t u n i t y  f o r  a hear ing  f o r  

p r o s p e c t i v e  re1  i e f  and has a c t u a l l y  p a r t i c i p a t e d  i n  f u e l  adjustment 

hear ings b e f o r e  t h e  FPSC t o  cha l lenge Tampa E l e c t r i c ' s  Supplemental Serv ice  

R ider  and t h e  one-year ex tens ion  o f  t h a t  r i d e r .  S u r e l y  P u b l i c  Counsel 

should n o t  be heard t o  complain t h a t  he bad no o p p o r t u n i t y  t o  p resent  h i s  

concern regard ing  t h e  Supplemental Serv ice  R ider .  

I n  P o i n t  I D .  o f  h i s  argument P u b l i c  Counsel contends t h a t  t h e  FPSC 

adopted i n c i p i e n t  nonru le  p o l i c y  w i t h o u t  r e c o r d  support .  T h i s  s imp ly  i s  
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\. erroneous. I n  t h e  proceeding below t h e  Commission extended f o r  a one-year 

p e r i o d  Tampa E l e c t r i c ' s  p r e v i o u s l y  approved Supplemental Serv ice  Rider .  

Tampa E l e c t r i c  exp la ined t h e  b a s i s  f o r  i t s  reques t  i n  i t s  p e t i t i o n  and the  

Commission and i t s  S t a f f  c a r e f u l l y  cons idered t h a t  bas is .  Order No. 22467 

d i d  n o t  i n s t i t u t e  a p o l i c y  change. Instead,  t h e  o r d e r  preserved t h e  s t a t u s  

quo w i t h  respec t  t o  t h e  Supplemental Serv ice  R ider  f o r  one year .  

The Supplemental Serv ice  R ider  i s  a company-speci f ic  proposal  which 

p e r t a i n s  o n l y  t o  Tampa E l e c t r i c  and t o  no o t h e r  e l e c t r i c  u t i l i t y  r e g u l a t e d  

by t h e  Commission. It was t r e a t e d  as such a l l  a long by P u b l i c  Counsel and 

i t  was c a t e g o r i z e d  as a "company s p e c i f i c  f u e l  adjustment i ssue"  by P u b l i c  

Counsel i n  h i s  Prehear ing Statement i n  Docket No. 900001-EI. Q u i t e  

c l e a r l y ,  t h e  a c t i o n  taken below was n o t  one i n  which t h e  Commission adopted 

i n c i p i e n t  p o l i c y  i n  a n o n r u l e  proceeding. e P o i n t  I E .  o f  P u b l i c  Counsel 's I n i t i a l  B r i e f  i s  a restatement  o f  P u b l i c  

Counsel I s  e a r l i e r  argument concern ing APA hear ing  requi rements as t h e y  

r e l a t e  t o  Commission proceedings. C e r t a i n l y  Tampa E l e c t r i c  would agree 

t h a t  t h e r e  a r e  occasions when t h e  Commission i s  r e q u i r e d  t o  conduct f u l l  

t r i a l  t y p e  proceedings under Sec t ion  120.57, F la .  S t a t .  However, t h e  

t a r i f f  approval  i n v o l v e d  i n  t h e  i n s t a n t  case i s  n o t  i n  t h e  ca tegory  o f  

a c t i v i t i e s  r e q u i r i n g  such a hear ing.  Nonetheless , P u b l i c  Counsel - was 

a f f o r d e d  a f u l l  and complete t r i a l  t y p e  h e a r i n g  o p p o r t u n i t y  i n  Docket No. 

900001-EI. He p a r t i c i p a t e d  i n  t h a t  proceeding and should n o t  be heard t o  

complain t h a t  he has been denied procedura l  r i g h t s .  



POINT I 1  

THE PROVISIONS OF SECTION 366,06, FLA. STAT., 
DO NOT REQUIRE A HEARING TO BE CONDUCTED EACH 
TIME A TARIFF MODIFICATION I S  APPROVED. 

P o i n t  I 1  o f  P u b l i c  Counsel 's  B r i e f  a t tempts t o  cons t rue  Sec t ion  

366.06, F la .  S ta t . ,  t o  r e q u i r e  p u b l i c  hear ings each t i m e  a r a t e  schedule i s  

mod i f ied  -- a conc lus ion  which i s  i n c o n s i s t e n t  w i t h  t h i s  C o u r t ' s  h o l d i n g  i n  

t h e  F l o r i d a  I n t e r c o n n e c t  case and t h e  p l a i n  meaning o f  Sec t ion  366.06, 

F la .  S t a t .  The Commission t r a d i t i o n a l l y  has const rued i t s  a u t h o r i t y  under 

Chapter 366, F la .  S ta t . ,  n o t  t o  r e q u i r e  a h e a r i n g  each t ime a u t i l i t y  

t a r i f f  i s  mod i f ied .  

P u b l i c  Counsel r e f e r s  t o  t h e  f i r s t  sentence o f  subsect ion 366.06(1), 

F la .  Stat . ,  which s t a t e s  t h a t  a u t i l i t y  s h a l l  n o t  charge o r  r e c e i v e  any 

r a t e  n o t  on f i l e  w i t h  t h e  Commission. Tampa E l e c t r i c  d i d  n o t  beg in  

a c c r u i n g  any c r e d i t s  under t h e  Supplemental Serv ice  R i d e r  u n t i l  a f t e r  t h e  

t a r i f f  was approved and on f i l e  w i t h  t h e  Commission. Moreover, none o f  t h e  

a 
Customers whom P u b l i c  Counsel p u r p o r t s  t o  represent  was a f f e c t e d  a t  a l l  

u n t i  1 a f t e r  t h e  company's " A d d i t i o n a l  B i  11 i n g  Charges" t a r i f f  was approved 

and on f i l e  w i t h  t h e  Commission pursuant  t o  t h e  Commission's approval  a t  

i t s  February 1989 semi-annual f u e l  adjustment hear ing,  T h i s  i s  t h e  t a r i f f  

sheet  which changes t h e  a p p l i c a b l e  f u e l  adjustment charge each s i x  months, 

pursuant  t o  t h e  Commission's vo te  a t  t h e  conc lus ion  o f  t h e  semi-annual f u e l  

adjustment hear ings.  Pub1 i c  Counsel here  complains o f  f i r m  Customers 

hav ing t o  pay h i g h e r  f u e l  adjustment charges than would o therw ise  be t h e  

case i n  t h e  absence o f  t h e  Supplemental Serv ice  R ider .  To t h e  e x t e n t  any 

such h i g h e r  charges have been paid,  such was t h e  d i r e c t  r e s u l t  o f  t h e  f u e l  

ad justment  hear ings o f  which P u b l i c  Counsel i s  a r e g u l a r  and a c t i v e  

0 
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p a r t i c i p a n t .  P u b l i c  Counsel a c t i v e l y  p a r t i c i p a t e d  i n  t h e  February 1989 

proceeding as w e l l  as t h e  subsequent semi-annual hear ings conducted i n  

August o f  1989 and i n  February o f  1990. 

a 

P u b l i c  Counsel n e x t  r e f e r s  t o  t h e  p r o v i s i o n  o f  Sec t ion  366.06(2), F la .  

Stat . ,  p r o v i d i n g  t h a t  t h e  Commission s h a l l  o r d e r  and h o l d  a p u b l i c  hear ing  

when i t  f i n d s  e x i s t i n g  r a t e s  t o  be u n j u s t ,  unreasonable, u n j u s t l y  

d i s c r i m i n a t o r y  o r  i n  v i o l a t i o n  o f  law; o r  t h a t  such r a t e s  a r e  i n s u f f i c i e n t  

t o  y i e l d  reasonable compensation f o r  t h e  s e r v i c e s  rendered. T h i s  language 

has been const rued by t h e  Commission t o  r e f e r  t o  f u l l  revenue requirements 

cases, because t h e  Commission has never i n t e r p r e t e d  t h i s  language t o  

r e q u i r e  a p u b l i c  h e a r i n g  each t i m e  a t a r i f f  change i s  submi t ted  f o r  

approval ,  c e r t a i n l y  n o t  a separate h e a r i n g  f o r  t h a t  l i m i t e d  t o p i c  alone. 

Even i f  such a h e a r i n g  were requ i red ,  P u b l i c  Counsel had a f u l l  o p p o r t u n i t y  

t o  p a r t i c i p a t e  and d i d  p a r t i c i p a t e  i n  each o f  t h e  semi-annual fue l  

adjustment hear ings which r e s u l t e d  i n  t h e  f u e l  adjustment charge 

m o d i f i c a t i o n s  P u b l i c  Counsel complains o f  i n  t h i s  appeal. 

0 

P u b l i c  Counsel r e f e r s  t o  C i t i z e n s  v. Mayo, 316 So.2d 262 ( F l a .  1975) 

as hav ing r e q u i r e d  a f u l l  hear ing.  However, t h a t  case - d i d  i n v o l v e  a f u l l  

revenue requirements case as opposed t o  an i n d i v i d u a l  t a r i f f  m o d i f i c a t i o n  

l i k e  t h a t  i n v o l v e d  i n  t h e  i n s t a n t  case. 

P o i n t  I 1  o f  P u b l i c  Counsel 's  B r i e f  f a i l s  t o  demonstrate any 

requi rements under Sec t ion  366.06, F la .  Stat . ,  t h a t  a hear ing  be conducted 

as a p r e r e q u i s i t e  t o  t h e  Commission's approval  o r  renewal o f  a t a r i f f  

p r o v i s i o n  such as t h e  Supplemental Serv ice  Rider .  Even i f  such a 

requi rement  e x i s t e d ,  Pub1 i c  Counsel was a f f o r d e d  o p p o r t u n i t i e s  and has 

p a r t i c i p a t e d  i n  t h e  t h r e e  semi-annual f u e l  ad justment  hear ings conducted i n  

0 
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Docket No. 900001-EI which preceded changes i n  Tampa E l e c t r i c ' s  " a d d i t i o n a l  

b i l l i n g  charges'' t a r i f f  sheet. T h i s  t a r i f f  sheet  e f f e c t e d  t h e  fue l  

adjustment m o d i f i c a t i o n  about which Pub1 i c  Counsel complains i n  t h i s  

appeal. P u b l i c  Counsel was a f f o r d e d  a c l e a r  p o i n t  o f  e n t r y  i n  those fue l  

adjustment proceedings and, i n  f a c t ,  en tered  those proceedings as an a c t i v e  

p a r t i c i p a n t .  P u b l i c  Counsel should n o t  now be heard t o  contend t h a t  any 

o t h e r  h e a r i n g  was r e q u i r e d .  Due process d i d  n o t  r e q u i r e  a h e a r i n g  t o  be 

conducted i n  advance o f  Commission renewal o f  Tampa E l e c t r i c ' s  Supplemental 

Serv ice  R ider  f o r  an a d d i t i o n a l  one-year per iod .  

POINT I11 

FUNDAMENTAL DUE PROCESS DOES NOT REQUIRE 
HEARINGS FOR LIMITED TARIFF FILINGS. 

I n  P o i n t  I11 o f  h i s  B r i e f ,  P u b l i c  Counsel r a i s e s  an argument n o t  

presented i n  h i s  f i r s t  appeal o f  t h e  i n i t i a l  approval  o f  Tampa E l e c t r i c ' s  

Supplemental Serv ice  Rider .  Th is  i s  d e s p i t e  t h e  f a c t  t h a t  t h e  Commission 

used t h e  same procedure f o r  t a r i f f  approval  i n  bo th  instances.  

I n  P o i n t  I11 P u b l i c  Counsel r e c i t e s  broad t e n e t s  o f  procedura l  due 

process which, i n  t h e  genera l  sense, no one can deny. However, he goes on 

t o  c l a i m  t h a t  t h e  Commission was c o n s t i t u t i o n a l l y  o b l i g a t e d  t o  conduct a 

hear ing  p r i o r  t o  approv ing t h e  renewal o f  Tampa E l e c t r i c ' s  Supplemental 

Serv ice  R i d e r  f o r  one year .  T h i s  i s  erroneous. 

P u b l i c  Counsel has r e c e i v e d  abundant n o t i c e  and o p p o r t u n i t i e s  t o  

p a r t i c i p a t e  i n  connect ion w i t h  t h e  approval ,  implementat ion and ex tens ion  

o f  Tampa E l e c t r i c ' s  Supplemental Serv ice  R ider .  When t h e  r i d e r  came up f o r  

renewal , P u b l i c  Counsel was a l r e a d y  b e f o r e  t h i s  Cour t  c h a l l e n g i n g  t h e  

i n i t i a l  approval  o f  t h a t  r i d e r .  Moreover, as we have p o i n t e d  out ,  P u b l i c  
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Counsel f u l l y  p a r t i c i p a t e d  i n  t h e  f u e l  adjustment hear ings which preceded 

any change i n  t h e  f u e l  adjustment charges r e l a t i n g  t o  t h e  Supplemental 

Serv ice  Rider .  P u b l i c  Counsel d i d ,  i n  f a c t ,  r a i s e  as an i s s u e  t h e  

appropr ia teness o f  t h e  r i d e r .  He presented no evidence i n  Docket No. 

900001-EI, a l though n o t h i n g  would have prec luded Publ i c  Counsel f rom so 

doing . 

0 

F i n a l l y ,  P u b l i c  Counsel a t  any t ime c o u l d  have a t t a c k e d  t h e  

Supplemental Serv ice  R ider  by means o f  a compla in t  (as was done i n  t h e  case 

o f  F l o r i d a  I n t e r c o n n e c t ) .  Instead,  Publ i c  Counsel r e f u s e d  one 

o p p o r t u n i t y  f o r  a compla in t  hear ing  o f f e r e d  by t h e  Commission i n  i t s  Order 

No. 22093 issued October 25, 1989. It i s  becoming i n c r e a s i n g l y  apparent 

t h a t  P u b l i c  Counsel does n o t  r e a l l y  want a hear ing  on t h e  m e r i t s  o f  t h e  

Supplemental Serv ice  R ider .  Instead,  P u b l i c  Counsel ' s  goal  appears t o  be 

t o  a v o i d  h e a r i n g  o p p o r t u n i t i e s  i n  o r d e r  t o  c l a i m  t h a t  t h e y  had been 

improper ly  w i thhe ld .  

P u b l i c  Counsel 's r e c e n t l y  developed due process argument i s  w i t h o u t  

m e r i t  and should be denied. 

CONCLUSION 

The Commission's approval  o f  a one-year ex tens ion  t o  Tampa E l e c t r i c ' s  

Supplemental Serv ice  R ider  t a r i f f  was appropr ia te ,  was i n  t h e  b e s t  

i n t e r e s t s  of Tampa E l e c t r i c ' s  Customers and should be a f f i r m e d  by t h i s  

Court.  P u b l i c  Counsel has had numerous o p p o r t u n i t i e s  t o  p r o v i d e  i n p u t  and 

has a c t i v e l y  p a r t i c i p a t e d  i n  hear ings conducted i n  Docket No. 900001-EI 

w i t h  such hear ings  preceding a l l  changes i n  f u e l  ad justment  charges t o  

those Customers P u b l i c  Counsel p u r p o r t s  t o  represent .  
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Tampa E l e c t r i c  urges t h a t  t h e  Cour t  a f f i r m  Order No. 22467 i n  a l l  

respects .  

U 
DATED t h i s  Z ? T a y  o f  May, 1990. 

R e s p e c t f u l l y  submit ted,  

MES D. BEASLEY 
Ausl ey , McMul 1 en, McGehee, 

Carothers and P r o c t o r  
Post O f f i c e  Box 391 
Tal lahassee, F l o r i d a  32302 
(904) 224-9115 

At to rneys  f o r  Tampa E l e c t r i c  Company 
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