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In this Brief, the Petitioners, D. L. CULLIF'ER AND SON, INC. and 

LEEKIY l4UTUNL c"y, will be referred to as the 

"Petitioners, ff or ffEaployer/Carrier (E/C) ." The Respondents,  PAEED 

" E Z  and MARIO NAVARFO, will be referred to as the nRespondentsff or 

as "Employees." 
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-OFTHECASEAM)- 

m e  employees were injured while pushing a disabled autamabile off 

the road and claimed workers' campensation benefits. On basically 

undisputed facts, the Judge of Campensation Claims considered the 

principles of law in m y  v. Peninsular Life Insurance Co., 299 So.2d 3 

(Fla. 1974) and Turwtte v. Fawler & Torrance Concrete & Masom, 507 

So.2d 784 (Fla. 1st DCA 1987), and determined that he was ccrmpelled under 

the facts to find that at the time of the employees' injuries they had 

deviated fm the course and scope of their employment and, therefore, 

denied the employees claim for workers' campensation benefits. 

The employees appealed and the DcA found in the opinion in the 

Appendix that Rockhaulers, Inc. v. Davis, 554 So.2d 654 (Fla. 1st DCA 

1989) , a case decided by the DCA after the briefs of the parties were 

subnitted, was dispositive of the ccarpensability issue and reversed the 

decision of the JCC. The E/C had no opportunity to point out to the DCA 

that the circunrstances in Rockhaulers w e r e  clearly distinguishable frcnn 

the facts here in that when the employees here went to help the mtorists 

no accident had yet occurred, no one had been injured, and no "true 

emergency" had arisen as it had in Rockhaulers. In a footnote, the DCA 

summarily dismissed this court's holding in Mumhy as being factually 

dissimilar. 

The E/C timely filed on March 8, 1990 their notice invoking the 

discretiormy jurisdiction of this court on the basis of the expmss and 

direct conflict provision of article V, section 3(b) (3) of the Florida 

Constitution. 
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GuMMARy OF 

This Court should exercise its discretion to accept jurisdiction of 

this case under the provisions of article V, section 3(b) (3) of the 

Florida Constitution because the DCA's opinion in this case expressly and 

' ular v. Ferllns directly conflicts with this Court's decision in Murphv 

Life Insurance Co., 299 So.2d 3 (Fla. 1974), because the DCA amlied a 

rule of law to substantially the same controll- facts and produced a 

different result from that reached by this Court in Murwhy. 

In both cases the employees' employment brought them to the place of 

observing a motorist experiaxing difficulty with his vehicle. In both 

cases the motorists requested assistance fram the employees. In both 

cases there had been no accident nor had anyone been injured at the time 

the employees went to the assistance of the motorists. In both cases the 

employees were injured in the process of atteqting to render assistance 

t o  the motorists. In Mumhv, this Court determined that the injuries 

sustained by that employee w e r e  not a reasoMbly foreseeable consequence 

of fulfill- the duties of his employment whereas in this case, under 

essentially the same controlling facts, the DCA held that the employees' 

actions were required by ordinary standards of hmanity and were 

altqether reasonable and expeckd under the circumstances. 

To decline to review the decision in th is  case and to resolve the 

express and direct conflict in these cases will create confusion and 

instability in Florida law which the provisions in article V, section 

3 (b) (3) are designed to prevent or, at least, to keep to an absolute 
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w€ETHEB THE D I m C I '  COURT OF APPEAL DECISION IN THIS 
CASE EXPRESSLY AND DIRFCI'LY CONFLICTS WITH THE 
SUpEiEME COURT'S DECISION I N  MUWHY V. PENINSULAR UFE 
INSURANCE CO., 299 SO.2D 3 (FLA. 1974) SO AS To 
INVOKE THE DISCFEFIONARY JURISDICTION OF THE SUPREME 
COURT IN ACCORDANCX WITH THE PFOVISIONS OF ARTICLE V, 
SECMON 3(b) (3) OF THE FLORIDA CONSTITUTION. 

The Florida Supreme court "[mlay review any decision of a district 

court of appeal that . . . expressly and directly conflicts with the 

decision of another district court of a* or of the Supreme Court on 

the same question of law." A r t .  V, 3(b)(3), Fla. Const. See also, 

Fla. R. A p p  P. 9.030(a) (2) (A) (iv). 

The principal situations in w h i c h  direct conflict jurisdiction of 

this court has been found is where there w a s  alleged conflict in (1) 

announcement of a rule of law w h i c h  conflicted with the rule previously 

announce2 by the Supreme court or (2) the district court of appeal has 

applied a rule of law to produce a different result in a case which 

involves substantially the same controlling facts as a prior case 

disposed of by the Supreme Court. See, e.q., Nielsen v. City of 

Sarasota, 117 So.2d 731 (Fla. 1960) . The E/C recogdze that since the 

1980 revision of the Florida Constitution a conflict nust be express as 

well as direct and that '%xpressN means the conflict mst be evidenced 

from within the four corners of the opinions alleged to be in conflict. 

- See Reaves v. State, 485 So.2d 829 (Fla. 1986). The E/C believe that 

when the facts contained in this DcA opinion are CCBnpared with the facts 

given in the Mumh~ decision it will become absmdantly clear that the 

opinion in this case expressly and directly conflicts with this caurt's 

decision in Mumhy since the DCA has clearly applied a rule of law to 
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produce a different result in this case fmm that reached by the Supreme 

court in w h y  even though the cases involved substantially the same 

controlling facts. 

The issue in the cases on appeal, as it was in Mutmh~, is under 

what circumstances an qloyee's assistance to a stranger is a reasonably 

foreseeable consequence of his fulfilling the duties of his employment so 

that an injury suffered by the employee during such assistance may 

properly be de- to have arisen out of and in the course of his 

employment. In the m y  decision and in the opinion under 

consideration, the courts considered the positional risk doctrine 

enunciated in 0'- v. Brown-Pacific-Maxon, Inc., 340 U.S. 504, 71 

S.Ct. 470, 95 L.EII. 483 (1951), where the court held that for an injury 

occurring during the "rescue" of a stranger to be ccanpensable it must be 

a reasonably foreseeable consequence of his fulfilling the duties of the 

employrnent. 

The DCA's decision here turns on its firrding that the qloyees '  

employment brought them upon the scene of a true emergency where a rescue 

attempt was requimd for ordinary standards of humanity so that the 

employees' actions in assisting the two stranded motorists were 

altogether reasonable and expcted behavior under the c-tances. It 

is clear, haever, when the facts in the DCA opinion are canpared with 

the facts in I-fumhy that the situation in Mumhy could be mre 

appropriately described as a true onergency requiring a rescue attempt by 

ordinary human standards than was true in the situation here. Thus, in 

camparing these two cases it will be unclear to a casual reader, much 

less to sameone atterrrpthg to study these cases in an effort to determine 

4 



what the l a w  in Florida is regarding the caqemability of injuries 

suffered during assistance t o  a stranger and w i l l  have the effect of 

creating confusion and instability in the workers' -tion l a w  of 

this state. 

It is clear that here, as in MumhY, the employees' employment 

brought them t o  the place where they observed the occasion for assist- 

a stranger. Here ,  as in Murphy, the employees w e r e  apparently the f i rs t  

to encounter the motorists w i t h  an impaired vehicle. Here, as in m y ,  

the motorists requested the employees' assistance.  ere, as in m y ,  

no accident had occurred and no one had been injured at  the t i m e  the 

employees went to assist the motorists. Here, as in W y ,  the 

employees w e r e  injured while attempting to render assistance to the 

mtorists.  

In Mumhy, specifically, the employee encountered a heavy duty truck 

with its brakes failing, standing motionless, facing up an incline 

portion of the road. The truck driver called t o  the employee asking the 

employee to place blocks under the tires of the truck in an apparent 

effort to keep the truck from rolling back dawn the incline. The 

employee w a s  injured while attempting to assist the truck driver as 

requested. U n d e r  the abwe described circumstances, this Court held that 

the injury to the employee was not a reasonably foreseeable consequence 

of his  fulfilling the duties of his employment. In spite of the abcnre 

described factual similarities between this case and Mumhy, the in a 

footnote, stated that it had considered the decision in Murd~y but found 

it factually dissimilar. The employer/carrie.r contend, hawever, that i f  

any factual dissimilarity exists between the cases on appeal and m y ,  
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it is that the unaccoqanied driver in Mumhy was in greater need of 

assistance than were the twso motorists with the disabled vehicle 

particularly since the record and the DCA opinion both reflect the two 

motorists in this case were already in the process of removing the 

vehicle f r a n  the highway. While the assistance the q l a y e e s  attempted 

to render in this case certainly would have enabled the motorists to m e  

the vehicle off the road more quickly, there is no indication in the 

opinion, in the record, nor in camon sense why the two matorists alone 

would have been unable to quickly push the vehicle out of the madway 

thus quickly removing the danger posed to ather travelers without any 

assistance from the q h y e e s  in this case. W is no information in 

the opinion nor in the record that either the disabled vehicle or the two 

motorists or any travelers, for that matter, w e r e  in danger at the time 

the eq?loyees decided to leave the safety of the grave and to cross uver 

into the highway to assist the two motorists who w e r e  already in the 

process of pushing the disabled vehicle off the mad. Rather, it is 

clear that the assistance rendered by the e;mployees here was not only 

unnecessary in order to remove the hazard the stalled vehicle may have 

posed to other travelers, it certainly w a s  not nquired by ordinary 

standards of human behavior. 

Moreover, by any standaKz of COBnmon sense, it seems  indisputable 

that a heavy duty truck with failed brakes rolling dawn an incline with 

no means by w h i c h  the driver could control the speed of the truck posed a 

much qrmter danger, not only to other travelers, but also to the driver 

himself who was faced with M a t e  danger to his life and person with 

no other person to assist him. If the situation in the case on a w l  
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constituted a "true emengency" w h i c h  made the actions of the employees in 

the case on appeal reasonable and expcted  behavior under the 

circumstances, it is impossible to understand h w  the actions of the 

qloyee in W h y  were unforeseeable in the situation facing him. It is 

also impossible to discern why a "rescue" attempt was required by 

"ordinary standards of humanity" here so as to make the actions of these 

employees reasonable and expe&ed behavior but did not require a rescue 

attempt by ordinary standards of humanity so as to n a b  the actions of 

the employee in Mumhv reaSOnable and expe&ed behavior under the 

circumstances described in Mumhy. If, as the LXA contends, the Muwhy 

case is factually dissimilar from the case here, it is only to the extent 

that the vehicle in the situation described in m y  posed a greater 

hazard to travelers than did the stalled vehicle in this case and the 

additional fact that the driver in Murr4-q was himself facing danger to 

his life or person whereas there was no indication that the two motorists 

in this case faced any danger to themselves. lus, the attempt& 

assistance in m y  was a much more foreseeable consequence of his 

fulfilling the duties of his employment than was true of the actions of 

the employees in this case. 'Ihere is clearly conflict between the 

opinions, and certainly the results, when this court in Munhy found the 

injury suffered by that employee as being an unforeseeable consequence of 

his fulfilling his duties of employment and the DcA's opinion in this 

case finding the employees' actions w e r e  altogether reasonable and 

e x p e c b d  behavior under the circumstances. 

Except for the fact that the circumstances eTxxruntered by the 

employee in m h y  abviously came much closer to constituting a "true 
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emeqency” requirirq an attempted rescue by ordinary human standards, the 

facts in Mumhy are very similar, if not on a l l  fours, with the situation 

here so that it is clear that the DCA here has considered the positional 

risk doctrine, as did this Court in m y ,  applied it to very similar 

facts and reached exactly the opposite result froan that reached by this 

Court. This should not be. District courts of appeal have a duty to 

follcw prior decisions of this Court which have not been overruled. See, 

e,q., McFbee v. Dade County, 362 So.2d 74 (Fla. 3d DCA 1978). District 

courts of appeal have no authority to overrule a decision of the Supreme 

Court and any departure from principles decided by the Supreme Court 

should be at the hand of the Suprem Court. Reaves v. L. W. Rozzo, Inc., 

286 So.2d 221 (Fla. 4th DCA 1973). The decision of the appellate court 

in this case on its face improperly collides with this Court’s prior 

decision in Mmmhy in such a way that if Mumh~ had originally been 

decided by the First District Court of Appeal, the District Court‘s 

decision in this case on the same point of law would be tantamount to the 

First District’s overruling its prior decision in m y .  Such conflict 

is the type of direct conflict w h i c h  justifies this Court’s review of a 

district court‘s decision to avoid a situation which will only generate 

confusion and conflict among precedent. Kyle v. Kyle, 139 So.2d 885 

(Fla. 1962). 

As this court recently observed in Leon countv school Board v. 

Gr-, 548 So.2d 205 (Fla. 1989), the workers‘ ccaupensation Act provides 

no relief from injuries not produced by industry nor is it designed to 

take the place of general health and accident insUram=e. Clearly it was 

not the intent of the legislature that enp?loyexs who come within the 
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provisions of the Workers' conrpensation Act should be insurers of the 

safety of their employees a t  all t i r e s  regardless of the nature of the 

employee's activities nor their reason for engaging in those activities. 

Rather, it is clear that by inserting the "arising out of and in the 

course of employment" provision in the act, the Florida Legislature 

intended that industry would pay for injuries that w e r e  caused by 

industry, but not be responsible for those that were not. Should this 

Court decline t o  accept jurisdiction to review the decision in this case 

this w i l l  only encourage the courts of appeal to ignore SUPEW Court 

precedent on the same legal issue by sinply adding a footnote t o  its 

opinion that it has considered the Supreme Court precedent and found it 

factually dissimilar when it clearly is not, and w i l l  leave unclear the 

issue of undex what  circumstances in  Florida workers' ccarrpensation cases 

injuries suffered during assistance t o  a stranger are a foreseeable 

consequence of an employee's fulfilling the duties of his employment so 

as to justify a finding that the injuries arose aut of and in  the course 

of that employee's employment. It w i l l  also have the effect of once 

again saddling industry, w h i c h  is already reeling under the spiraling 

costs of the workers' ccrmpensation program, w i t h  the buden of paying for 

an injury which is unquestionab1y a very tragic injury w h i c h  quite 

properly evokes sympathy from everyone but which really is not the result 

of itdustry because the injuries in this case were not a reasonably 

foreseeable conseqgeme of the employees fulfilling the duties of their 

employment. 
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This Court should exercise its discretion to accept jurisdiction in 

this case because the First District Court of Appeal's decision in this 

case not only directly, but expressly conflicts with this Court's 

decision in l4uml-w v. peninsular Life ~nsuram=e Co. It is clear that 

both the First District in this case and this Court in Mwmhy considered 

when the positional risk doctrine with its criteria for deterrrrrmng 

injuries suffered during the rescue of or assistance to a stranger is a 

a .  

reasonably foreseeable consequence of an emphyee's fulfilling the duties 

of his employment and that the First District applied that doctrine to 

virtually the same set of fads present in Mumhy and reached an qpsite 

result by choosing to ignore this Court's holding in Mumhy while at the 

same time relying on a recent decision of its crwn (Rockhaulem) which in 

itself is clearly distinguishable on its facts f m  the situation here. 

To allm such a situation to go unrwiewed and uncorrected will only 

create additional confusion in the workers' Ccanpensation law and invite 

the district courts of appeal to disregard the rule of stare decisis 

which in turn will contribute to undermining the stability not only 

desired but necessary to the pmpr  and orderly functioning of this 

state's legal system. 
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1 HEREBY CEKI'IFY that a true and correct copy of the foregoing has 

been mailed this /&$ day of March, 1990 to: H0WEL;L & ~ R N H I L L ,  P.A., 

P. 0. Box 897, W i n t e r  Haven, FL 33882; and Richard A. K u p f e r ,  Esquire, 

P. 0. Box 3466, W e s t  Palm Beach, F'L 33402. 
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