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~<lBrm~AH)<lBrml[lac1s 

This is an appeal by Defendant/Appellee, Joni Lisa Hicb, frcmn the Second 

District Court of Appeal's reversal of the trial court's dismissal of the 

charge of keeping a house of ill fame in violation of Section 796.01, Florida 

Statutes (1987). State v. Hicks, No. 88-02926 (Fla. 2d DCA, Feb. 21, 1990); 

pspendix B. The trial court originally ruled the statute unconstitutionally 

vague. The trial court specifically found the terms "ill fmne", 

"prostitution" and t'lad.ness" to be vague and since those terms are m n g  the 

elemnts of Section 796.01, the entire statute was struck dawn. 

The State of Florida appealed the dismissal to the Second District Court 

The Appellate Court reversed and mnanded the case and declared of Appeal. 

the statute was constitutional on the basis of State v. Warren, No. 88-02884, 

(Fla. 2nd DCA, Jan. 19, 1990) [15 F.L.W. D2341. The Hicks Court based its 

reasoning on the very recent Warren decision involving essentially identical 

facts but different individuals. The Court did not add anything fur ther  to 

its holding and stated reverse this order of dismissal on the same 

grounds, for the same reasons, and w i t h  the smne xeservations stated in 

Warren." See State v. Warren, No. 88-02884, 

(Fla. 2nd DCA, Jan. 19, 1990) [15 F.L.W. D2341. Appendix A. It should be 

noted that the Warren decision is also pending discretionary review by this 

Court. Since the reasoning in Hicks is based on Warren, and Warren is being 

appealed, no decision detrimntal to lB. Hicks should be Irende;.red without 

careful and prudent analysis of the arguments and facts of the Warren appeal. 

(Ebphasis added); Appndix B-2. 

The reasoning of the Court in W a r r e n  was that Section 796.01 was valid 

because the Florida Supreme Court had upheld previous attacks on the statute 

on other grounds. The Court itself questioned the validity of the statute as 
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to vagueness, but stated it d d  let the Florida Suprere Court decide the 

issue. State v. W a r r e n ,  No. 88-02884, slip op. a t  9 (Fla. 2d DCA, Jan. 19, 

1990); A-9. However, the Appellate Court did not certify the question for a 

ruling from the SupEm3 Court. 

a mtion for €&hearing in W a r r e n ,  which was  denied, the Appllees 

maintaned, as Ms. Hicks does here, that  this issue was one of f i rs t  

impression because this is the first attack on the constitutionality of 

Section 796.01 for vagueness since the United States Suprere Court articulated 

the criteria for deteminiq whether or not a statute is unconstitutionally 

vague in Pawchristou v. C i t v  of Jacksonville, 405 U.S. 156, 96 S.Ct. 839, 31 

L.Ed.2d 110 (1972); Appendix C. Of a l l  the au-rity cited by the Court 

in Warren, only two (2) cases w e r e  decided after Pamchristou. Neither of 

those cases specifically addnssed the vagueness of Section 796.01. Both 

cases w e r e  decided on grounds other than the void for vagueness doctrine. 

The t em  "ill fame'' is nuwhere defined in the Florida case law or 

statutes. Since the term "ill fare" is an essential el-t of the "keeping a 

house of ill fatne" statute, it should be defined, i f  possible, in 0- to 

give a person of ordinary intelligence f a i r  notice of what conduct is 

forbidckn by the statute. Papachristou, suura. 

Since the vagueness of Section 796.01 has yet  to be addressed, and since 

the Appellate Court stated i n  its decision # l i t  is preferable for us to 

expresslv uphold the validitv of the statute and perrm 't the S u w  courtto 

revia the issue" (Bnphasis Added), the Suprere Court should exercise its 

discretion and review this issue over which it has jurisdiction. 
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suMmRYw=- 

The decision of the Second District Court of Appeals in this case gives 

the Sup- Court discretionary jurisdiction on t w o  (2) separate grounds: 

1) statutory validity, and 2) constitutional construction. Since the Second 

District's decision drastically inteqmted Section 796.01, Florida Statutes 

to the detrimmt of fundamntal, constitutional rights, this Court should 

accept jurisdiction and rule on this issue which is of great  public concern. 
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THE SUPREME COuIiT HAS JURISDICTION BECAUSE 
THE SEKDND DISIRICT'S OPINION EXPRESSLY 

DECLARED VALID ITORIDA STATWE, SECTION 796.01 (1987 

The Florida Sup- Court is vested w i t h  discretionary authority to m i w  

a District Court's decision declaring a state statute valid. Ar t .  V, Section 

3(b)(3), Fla. Const.; F1a.R.App.P. 9.030(a)(2)(A)(i). The Sup- Court has 

the authority to hear the instant appeal on the ground that the Second 

District Court of Appeal's decision expessly declared valid the keeping a 

house of ill fame statute, Section 796.01 (1987). 

This statute would have been struck down by the Second District Court of 

Appeal but for the Sup- Court's decisions upholding the statute on grounds 

other than vagueness. Of the cases cited, only Carlson v. State, 405 So.2d 

173 (Fla. 1981) and Bell v. State, 289 So.2d 388 (Fla. 1973)  ere decided 

after the articulation of the void for vagueness doctrine by the United States 0 
S u m  Court in Papachristou v. City of Jacksonville, 405 U.S. 156, 92 S.Ct. 

839, 31 L.Fd.2d 110 (1972). Although none of the cases cited by the 1- 

court addressed the vagueness of Section 796.01, the 1- court declined to 

treat this new attack for vagueness as a case of first impression and relied 

on previous decisions upholding t h i s  statute on other grounds. 

In its decision in State v. Warren, the Court stated: 

We would affirm the trial court's decision concerning the 
unconstitutional vagueness of "ill fam" except for the 
several decisions of the Florida Court upholding or 
applying this statute over the last 120 years. In light of 
those cases, it is preferable for us to -sly uphold the 
validity of the statute and permit the Court to 
review this issue. State v. Warren, No. 88-02884, slip op. 
at 9 (Fla. 2d DCA, January 19, 1990); A-9. 
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The Court further suggested that the legislature should review this "timworn" 

statute. Id. The questioning of the statute by the pspellate Court gives the 

SU~~ESE Court further prodding to  review t h i s  issue. Since the Second 

D i s t r i c t  Court of A p p a l  has expressly declared Section 796.01, Florida 

Statutes (1987), valid on its face and as applied, the Supreme Court has 

discretionary jurisdiction. 
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11. 

THE SUPREME (SCXJIZT HAS JURISDICTION l3EcAEE 
alE SECOND DISTRICT'S OPINION EXPRESSLY 

(mwJxmD THE FlaFuJx AND m m  -(INS 

The Florida Suprerrre Court has discretionary jurisdiction in this case for 

the additional reason that the Second District Court of Appeal's decision 

exrpressly construes provisions of both the Florida and United States 

Constitutions. Art. V, Section 3(b)(3), Fla. Const.; F1a.R.App.P. 

9.030(a)(2)(A)(ii). In upholding the validityof Section 796.01, the District 

Court decided for the first time the constitutionality of the statute under 

the void for vagueness doctrine. In reversing the Trial Court's dismissal, 

the District Court impliedly ruled that the statute was not unconstitutionally 

vague, thereby construing the void for vagueness dmtrine. This Court has 

jurisdiction because in reaching its decision, the Second District was 

required to "explain, define or othenase ' eliminate existing doubts arising 

fran the language or terms of the constitutional pmvisions." A n r ~ ~ ~ n u  v. 

Citv of Tamua, 106 So.2d 407, 409 (Fla. 1958). 

The Appellate Court's opinion clearly reveals that at the same time the 

second District declared Section 796.01 valid, it also expressly doubted the 

constitutionality of the statute. The Court stated that "[allthough we have 

substantial doubt concernina the constitutionalitv of a statute which malcles 

'ill fame' an undefined essential el-t of a crh, we decline to invalidate 

the statute because the Florida Suprem Court has repeatedly enfo- it." 

(-is added). State v. Warren, No. 88-02884, slip op. at 2 (Fla. 2d DCA, 

Jan. 19, 1990); A-2. However, contrary to the Second District's belief, no 

Case Cited by the Court has addressed the vagueness of Section 796.01. 
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The Appellate court questioned the constitutionality of the tenn "ill 

fame" because of vagueness. The law has been settled by the United States 

S u m  Court concerning the vagueness of state statutes. The law is clear 

that any statute is void for vagueness if it fails to give a person of 

ordinary intelligence fair notice of what conduct is forbidden by the statute. 

Papachristou v. Citv of Jacksonville, 405 U.S. 156, 92 S.Ct. 839, 31L.Ed. 2d 

110 (1972). United States v. m i s s ,  347 U.S. 612, 74 S.Ct. 808, 98 L.Ed. 

989 (1954); State v. Warren, No. 88-02884, slip op. at 7 (Fla 2d DCA Jan. 19, 

1990); A-7. None of the cases or statutes cited by the Appellate Court 

defines the tenn "ill felt in accordance w i t h  Papachristou. 

C r i m i n a l  statutes must be written with sufficient specificity so that 

citizens are given fa i r  warning of the offending conduct, and law enforcxmnt 

officers are prevented fran engaging in arbitrary and erratic enforcexmt 

activity. Pauachristau; Thornhill v. Alabama, 310 U.S. 88, 60 S.Ct. 736, 84 

L.Ed. 1093 (1940); Lanzetta v. New Jersey, 306 U.S. 451, 59 S.Ct. 618, 83 

L.Ed. 888 (1939). 

The tern "ill fame" is nowhere defined in Florida case law or statutes. 

Nor is the tem "ill fame" defined specifically in any of the cases cited by 

the Appellate court. 1  he holdings of those cases are based on cmmn law 

interpretations and p e d u r a l  aspects. The first and oldest case cited, 

lThe cases cited by the Appellate court in reference to the tenn **ill 
fame" are: Kina v. State, 17 Fla. 183 (1879); Atkinson v. pawledaE/123 Fla. 
389, 167 So. 4 (1936); State ex rel. Libtz v. Coleman, 130 Fla. 410, 177 So. 
725 (1937); Campbe 11 v. State, 149 Fla. 701, 6 So.2d 828 (1942); A W - v .  
State, 23 So.2d 524 (Fla. 1945); EHanklin v. State, 257 So.2d 21  (Fla. 1971); 
Carlson v. State, 405 So.2d 173 (Fla. 1981); and -Bell v. State, 289 So.2d 388 
(Fla. 1973). 

7 



v. State, 17 Fla. 183 (1879), is challenged on grounds based in Florida's 

Declaration of Flights and not the United States Constitution as made 

applicable to the states through the Fourteenth Amldmnt. !Those archaic 

statutes cited by the Appellate Court were decided many years before the 

United States 

or not a statute is unconstitutionally vague in Pamchristou v. C i t v  of 

Jacksomfile, 405 U.S. 156, 92 S.Ct. 839, 31L.M. 2d. 110 (1972). 

Sup- Court articulated the criteria for detemhing whe- 

Neither of the cases cited which ve.re decided after 19722 specifically 

challenge Section 796.01 of the Florida Statutes as being void for vagueness. 

In Bell v. State, 289 So.2d 388 (Fla. 1973), the Florida Supreme Court 

m s e d  the definitions of the terms "prostitution" and "lewdness" as 

applied to Section 828.21, Florida Statutes. The Court also discussed Section 

796.07 as applied to Section 828.21, but it did not address Section 796.01 

because it was not an issue in the con-. 

Additionally, in Carlson v. State, 405 So.2d 173 (Fla. 1981), the Florida 

Sup- Court only addressed Section 796.01 in mlation to Florida's FUCO 

statute,3 and it also decided a question of double jeopardy. TIE RICO statute 

was challenged on the grounds of being unconstitutionally vague, but Section 

796.01 was not so challenged. -fore, the petititioners' appal remains a 

question of f i r s t  impression in this jurisdiction, and it consequently remains 

a question of grea t  importance to be decided by this Court. 

2Carlson v. State, 405 So.2d 173 (Fla. 1981); Bell v. State, 289 So.2d 
388 (Fla. 1973). 

%cketeer Influenced and Corrupt Organization Act, Section 943.46- 
943.464. Fla. Stat. (1977). 
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OONCIXlGI(H 

The Second D i s t r i c t  Court of Appeal's opinion is the mst recent decision 

upholding the validity and constitutionality of Florida's "keeping a house of 

ill farre" statute. The Second D i s t r i c t  has rendered at least t w  (2) other 

opinions within the last s i x t y  (60) days based on the reasoning of State v. 

W a r r e n ,  No. 88-02884 (Fla. 2d DCA, Jan. 19, 1990) .4 

&lying on the mandates of the Florida and the United States Supreme 

Court, the Second D i s t r i c t ' s  opinion expessly and directly conflicts w i t h  

controlling authority. Since the D i s t r i c t  Court's opinion expessly declares 

Section 796.01, Florida Statutes (1987) valid, and since it expmssly 

construes the void for vagueness b t r i n e  based on the Florida and United 

States Constitutions, the Florida Supreme Court has jurisdiction to decide 

this case and should exemise its discretion to review this issue. 
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4State v. Hicks, No. 88-02926 (Fla. 2d DCA, Feb. 21, 1990); State v. 
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