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ISSUE
WHETHER SECTION 796.01, FLORIDA STATUTES, IS
UNCONSTITUTIONAL BECAUSE IT IS SO VAGUE THAT IT
FALILS TO GIVE A PERSQN OF ORDINARY INTELLIGENCE
FAIR NOTICE THAT HIS CONTEMPLATED CONDUCT IS
FORBIDDEN BY THE STATUTE

The Respondent clearly misses the point iIn the Petitioner™s argueent that
although the lower court had upheld Florida Statute 79%.01, the terms
"lewdness" and "Il fame" are both unconstitutionally vague according to
decisions of the United States Supreme court. The Respondent comtends that
the loner court only had difficulty with the term "ill fame," The
Respondent faills to address many of the cases presated by the Petitioner and
instead focuses on older cases which wers decided before the cases of Xalendar
V. Lawson, 461 U.S. 352, 103 s.ct. 1855, 75 L.Ed.2d 903 (1983), and
Papachristou V. City of Jacksonville, 405 US. 156, 92 s.ct. 839, 31 L.Ed.2d
110 (1972). These cases articulate the United States Suprae court's test for
the vagueness of a statute and were fully analyzed In the Petitioner®s Initial
Brief,

The Respondent begins ItsS argument by saying that “prostitution,"
"lewdness," and "ill fame" are sufficiently defined by statute and case law
ad cites several Cases purportedly W support OF Its position. A careful
analysis of those cases showx that they sinply do not goply. The Petitioner
was charged with violating Florida Statutes 796.01. That statute uses the
term "ill fare" as an elaent, wWnat IS 1ll fare? dNeither Bell v. State, 289
So.2d 388 (Fla. 1973); pell v, State, 369 So.2d 932 (Fla. 1979); State ex rel.

Libtz V. Coleman, 177 So. 725 (Fla. 1937); Law v. State, 355 So.2d 1174 (Fla.

1978) ; nor Health Clubs, Inc. v. State eX rel. Eagan, 338 So.2d 1324 (Fla. 4th
DCA 1976), answer this question. In fact, of those cases, only State ex rel.
1




Libtz V. Coleman, supra, even deals with 796.01. In Coleman, there was o

vagueness isste presated.  In fact, the court stated, “"the sole question is
the challenge to the sufficiency of the Information to withstand an attack In
habeas corpus proceedings." Coleman, 177 S0. at 725.

The lower ocourt In this case also cited Coleman as support but the
Petitioner clains error in the goplication to the term of "ill fane." See
State v. Warren, 558 So.2d 55, 56 (Fla. 2d pca 1990). The Respondent
goparetly adnits that "ill fare" @S undefined (Respondent’s Brief at 4);
however, the Respondait asserts that case law has sufficiently defined the
term. The Petitioner has already argued this pint in her Initial Brief and
restate that the definttions of these vague terms must be wrAltten with
sufficient specificity so that crtizens are given fair warning of the
offerding conduct. See Rapachristou v City of Jacksoville, susza. Courts

and lawers struggle with this term and have mot reached a precise
definition, yet the Respondent argues that "ill fame"” is clearly defined for a
person of camon  intelligence.

The Respondent goes ON to CIte sister state cases while trying to define
"ill fame" (Respondent's Brief at 4). According to the Respondent, the 1890
case of State v. Lee, 80 lowa 75, 45 N.W. 545 (1890), clearly defines "house
of ill fare" as a "pawdy house." What, indeed, is a "bawdy house?" What does
"bawdy" mean? TWhen was the last time sareons referred to a house of
prostitution as a bawdy house?  Perhaps same polite farmer on an lona
comfield in 1890, but not N mdem tires, Defining "ill fare" as "bawdy" IS
circuitous reasoning. How would an ordinary rmdern crtizen know what "bawdy™
means? The same logic goplies to "lewdness."  The Respondent boldly states
that "a house’s reputation for prostitution or lewdness IS ot undefined.*




(Respondent’s Brief at 5) 'he prablem here IS that lewdness s not defined
either.

Lewdness is defined in 796.07(1)(b) as any indecertt or doscere act. \Wat
does "indecent" mean? There was NO allegation of prostitution inthis case;
therefore, the Petitioner was darged uder a theory of lendness. What acts
constitute lendness? The legislature has a duty to define prohibited acts,
and ©F Tt does not, then the courts have a duty to declare the statute
unconstrtutional as written.

The Respondent then relies upon King v. State, 17 Fla. 183 (1879), to
support Its argument. The Respondant tries to argue that the reputation of
the establistment IS what helps prove the elemat of "ill fare" and that the

Iiteral reaning of the words was adopted by the court N king. Again, Just
what does "Il fame" mean tO amedern person? King was decided over 110 years
ago and did not address the vaguerness issle. Kolender v. Lawson, supra, ad
Papachristou v. City oOfF Jacksonville, supra, were decided well after 1879;
therefore, any rationale about the definrtion of "ill fare" must satisfy the
tests artiaulated In Kolender and Papacdhristou.  The Petitioner adanmantly
argues that King is no longer valid in light of these cases.

The Respondent also fails to realize that the Petitioner primarily relies
on the United States Constitution as supgport for her argments.  The
Respondent gpparently argues that the legislature writes the laws and the
courts Interpret the laws by 1ts citations on page six (6) of 1ts Brief. That
argument IS obviously true, but when the legislature writes and maintains
vagee lans, the ocourts have a duty to insure that those lans ars
constitutional.  The Respondent apparently tries to point out that this
statute is constitutional because there exist defenses to 1t. would 1t not be




easier for sveryone If the legislature sinply rewrites this timeworn statute
so that people clearly know what conduct is prohibited? Utilizing a statute
such as this to pronibit the managing of a nude dancing establishment IS
absurd. If the legislature wants to prohibit the managing of a nude dancing
establistment, then a gpecific statute should be written prohibiting that
conduct. However, the house of ill fame Statute is now used by police to
prohibit distasteful but otherwise lawful activity.

The Respondent next argues that the intent of the statute is to punish
those who operate noOtorious houses. (Respondent’s Brief at 7) What is a
notorious house? The Respondantt then analogizes a notorious house with a
brotrel. If a brothel iIs a place where pegple go to solicrt sex for money,
then that amallogy does not apply here. The Petitioner did not engage N
managing a brothel. There was D sexual intarcourse or oral sex alleged iIn
this case, yet the Respodent calls the nude dancing establismt a
"brothel.” The samantic dance around "notorious house" and "ill fame" by
defining the tems with "lewdness" and “inmoral puUrposes' simply begs the
question of just what is "ill fare" and "lewdness."

The respondent relies too heavilly on evidentiary rules needed 1o prove the
statute rather than addressing the vagueness isste. Vagueness iIs a federal
constitutional guestion. The United States Supreme Court is the ultimate
arbiter of federal constitutional questions. Cooper V. Aaron, 358 US. 1, 78
S.Ct. 1401, 3 L.Ed.2d 5 (1958). Moreover, the United States Constitution is

the supreme law of the land. U.S. Const, Art. VI; Coover V. AQrON, supra.
Therefore, any decisions of the U.S. supreme Court are cottrolling regarding a




vagueness duallenge to a state statute and not state lav. The state
legislature ney not create or maintain an unconstitutional statute. To Insure
this 1S why courts of law exist.

May United States Supreme Court cases were cited by the Petitiorer;
however, the Respondantt rerther refutes the pPetitiorer’s citation to authority
nr does It cite any United States Supreme Court cases to refute the
Petitioner’s arguments other than Bleckburger V. United States, 284 U.S. 299,
52 S.Ct. 180, 76 L.Ed. 306 (1932). The Respondent cites Blockburger 1O
bolster i1ts argurent that Carlson v. State, 405 so.2d 173 (Fla. 1981),
declared the house of ill fare statute to be constitutioal. 1n Carlson, the
court addressed the constitutional question of double jeopardy and not
vagueness. The primary focus was whether Carlson could be prosecuted under
Florida‘s RICO Statute, Section 943.462(3), after being convicted of keeping a
house of 1ll fare for the sare conduct. Thers Was no vagueness cdhallenge
presented to the court in Carlson; therefore, the holding in Carlson is not
applicable here. The Respondent did not refute any of the United States
Supreme Court cases cited by the Petitiorer dealing with vagueness. The

Petitioner iIs not raising a double jeopardy challenge here, so Blockburger
has no place In this gopeal.

The Respondent also relies on the fact that the court In State v. Warren,
supra, did not declare the statute unconstitutioal as support for Its
argument. The Petitioner iIs nov duallenging the oorrectness of that

decision; therefore, any reliance on Warren as syyort IS tenuous at best.
The Respondent’s citations to ardaic state cases do not refute or rebut ay
of the Petitioner’s thr=e (3) mgjor argurents. The state cases attampt 1O
define "lewdness* and “ill fame" by circular reasoning, i.e., lewdness 1S




indecency and indecency IS lewdness. The Respondent cannot €ven Cite a state
case, other than Warren, decided after 1983 which is the year Xalender \.
Lawson, supra, Was decided, nor does the Respondant address Campbell v. state,
331 So.2d 289 (Fla. 1976), m which the Florida Supreme Court addressed the
parareters OfF the Petitioner™s vague as goplied argurent,

The Respondentt claims that when the statute phibiting the abominable and
detestable crime against nature was struck domn mN Eranklin v. State, 257
So.2d 21 (Fla. 1971), the statutewas ''deliberately obfuscatory"; however, the
Respondent claims that the house of il fame statute is not dofuscatory. What
is the difference between the quandary Of a citizen trying to figure out the
meaning of "atcminable and detestable crime against naturs" as opposed to the
meaning Of "house OF 1ll fame?" This Is at best a difference without a
distinction if not a clear analcgy.

The Respondent next urges this court to not start by striking down 796.01
iIf It desires to send a ressage to the legislature. The legislature doviously
does not take a hint and must be forced tO rewrite statutes after they are
declared unconstitutional. The legislature has hed nineteen (19) years, since
the abcaminablle and detestable crime agalnst naturs Statute was struck dwmn by
Franklin In 1971, to review these arduic statutes but have not done so. The
only altermative is for this court to start by striking this statute duwn as
being unconstitutional ad require the legislation to act on this Oe area OF
legislation.

The Respondent urges this court not to start such a precedent with this
statute. If not this court, who? If not now, when? The Petitioner contends
that the precedent has already tegqun with Franklin V. State. Nineteen (19)
years ago, the Florida Supraere Court struck duwn a statute which was written




the same year the house of ill fare statute was written. The court iIn
Franklin struck the statute down because of vagueness. The following year,
Papachristou v. City of Jacksonville, supra, was decided which articulated the
United States Supreme Court’s test for vagueness. Today, this court a
fortiori must strike down this timeworn statute and declare the temm
"lewdness" and/or "ill fame" to be insufficiently defined so as to give
ordinary citizens fair notice of what conduct is prohibited. This statute is
so obscure that the striking of it would not have any kind of "chilling
effect"” of the criminal justice system so as to prevent this court from

acting immediately.




CONCLISTON

The district court™s decision must be reversea ax Section 79%6.01, Fla.

Stat. (1987) must be forever stricken from the statute books. Furthermore,

the terms "lewdness" and/or "ill fame" must be declared unconstitutional as
being void for vagueness.

Respectfully submit
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